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WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD

EXIT CONFERENCE

We held an exit conference on November 22, 1993 with Mr. James J.
Alex, Acting Alcohol Beverage Control Commissioner, and all items
noted were reviewed and discussed. In this report, the above official's
responses are included in italics in the "Summary of Significant
Items" and after the "Items Noted" section for each bid round.

On December 2, 1993, the Governor appointed a new commissioner to
take office effective January 3, 1994 and the Acting Commissioner has
provided preliminary responses for inclusion in this report as stated
in his response to us:

"The following i a tesponse to the audit made by your Divicion
concerning the Gtate's cale of retail liquor licenses i the fall of 1990
and winter of 1991.  Before getting into the substance of out
tesponse, 9 want to thank you and your staff for a very professional
and in-depth audit of these activities. We appreciate the spirit of
coopetation and understanding you chowed going over these substantial
matters. 9 must aleo note that given the fact that the Govewnor has
appointed a new ABCA commissioner, it will be necessary for any
final comments to be made by him.  Thewefore, thic ic a preliminaty
response to the audit."



WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD

SUMMARY OF SIGNIFICANT ITEMS

Our examination was structured toward reviewing the divestiture process in terms
of the statutorial requirements of Chapter 60, Article 3A of the West Virginia Code,
the rules and regulations adopted by the Board in conformity with Chapter 29A of
the West Virginia Code, the bid acceptance criteria established by the Board, and
the procedures and guidelines presented to interested bidders. The following items
noted appear to be areas of concern or instances of noncompliance with the
provisions of the preceding criteria:

First Bid Round

1. We believe the Board incorrectly applied the 5% West Virginia resident
preference authorized by Chapter 60, Article 3A, Section 10a of the West Virginia
Code in developing the Board's acceptance criteria. The Board determined bid
adequacy based on actual bid amounts without inclusion of the resident preference.
Based upon our analysis, the inclusion of the preference would have resulted in the
awarding of the Class A license in Zone 72 to a resident bidder which the Board
rejected for an inadequate bid. (See pages 19-20.)

As pointed out in the audit and as discussed with M. Sigemote and M.
Walldron, the Board provided an allemate iterpretation of the residential preference.
Uhey used the in-state preference when a legitimate in-state bidder was within 5% of
the next highest bidder.  Stated diffentently, i it appeated that a tesident could win
the bid i the 5% in-stale preference was applied, then it was applied. 9t was not
considered until the Board reached that decision point.  In teading W. Va. Code
60-8A-10a, it appears as if this i a reasonable interpretation of the statute,
although we may seck further legal consullation on this point

2. The Board's first bid acceptance criteria adopted on August 31, 1990 states in
part,

"1. ...To accept the highest bids for those market zones (41 zones) where, on
average, the bids exceeded 38.7% of the total amount of the 1989-90 sales...."

We noted that two retail liquor licenses were awarded in market zones, namely
Zones 27 and 29, where the respective bids did not appear to meet the acceptance
criteria established by the Board for determining adequacy of the bid amount.
Based upon the Board's acceptance criteria, it appears these retail licenses should
not have been awarded but rebid in the second round. (See pages 20-21.)
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At this time it i not clear to us why the license was awarded i Bone 27 given
the thteshold percentage of 37.8%. Further examination of this matter will be
necessaky.

As to Bone 29, it seoms teasonable to conclude that, with the license bid being
significantly close to the thieshold, the Board chose to accept that bid and thus
generally appears to have been teasonable.  That i, of course, conjectute on out pat

3. The Board's second bid acceptance criteria adopted on August 31, 1990 states in
part,

"2. ... To accept the highest bids for all market zones where the total amounts of
1989-90 sales were $140,000 or less...."

We noted in our analysis of bids subject to the acceptance criteria noted above and
the November 8, 1990 Board minutes that the apparent winner's bid for the Class B
license in Zone 6 was rejected by the Board due to a prior criminal conviction of the
bidder. At this meeting, the Board voted to rebid the license in the next bid round.
However, it appears the next highest bidder should have been awarded this license
based upon the acceptance criteria and Board motion approved at the August 31,
1990 meeting. The additional revenue generated from the decision to rebid the
license totalled $11,009.00. (See pages 21-22.)

The audit states that the Board should have awarded the Clase B license of Bone
6 to Rite Aid after the initial highest bidder was disqualified for a previous

criminal infraction.  The audit notes that the Board oniginally determined to accept the
next highest bidder whenever the highest bidder was disqualified because of a priot
ceiminall offense.  However, specifically related to this license, The Board unanimouslly
decided to rebid and not award the license to the next highest bidder.

9t is reasonable to conclude that implicit i their decision to award the liconse to the
next highest bidder i the highest bidder was disqualified is the idea that the cecond
highest bid must be financially acceptable.  That would prevent the absutd result of
awarding a license to the next highest bidder, to use an exaggerated example, who bid
only one dollan. — Mote importantly, when examining this panticulan situation, the
Board made  the “unanimous decision to teject the bid and rebid the liconse based on
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the unsatisfactory level of the second high bid.  Thus, theit specific action controlled
ovet theit general action, which appeats to be a reasonable cowtse of conduct

4. We noted one instance where a bidder was given an extension of time to raise
the monies needed to pay the bid price for the Class A retail license in Zone 84.

The bidder's notification letter from the Commissioner was dated September 10,
1990 and, in accordance with the Board's emergency rules, called for payment within
twenty days. Subsequently, the Board voted on November 8, 1990 to allow the
bidder until November 30, 1990 to make payment. We believe that Chapter 60,
Article 3A, Section 10(f) of the West Virginia Code and the Board's emergency rules
required the forfeiture of the bidder's bond and the awarding of the license to the
next highest bidder or the rebidding of the license. We estimate the State lost
interest revenue of approximately $2,338.00 due to the late payment of the bid price

and we believe the Commissioner should attempt to collect the lost interest revenue.
(See pages 22-24.)

Yt has been discovered thiough the audit that Commissioner Camper did not collect the
full license amount for Bone 84 within a time deadline set by an emergency tule.
We will need to study this issue further and decide whether or not we need to
proceed with legal action regarding interest that accued on the unpaid balance.  The
amount of interest is approximately $2,300.

5. The successful bid form and application for the Class A license in Zone 74 could
not be located. Therefore, we were unable to determine compliance with the

provisions of Chapter 60, Article 3A, Section 10(c) of the West Virginia Code.
(See page 24.)

Pusuant to our eanlier discussions, 9 asbed our staff to find M. Robent
Hatfield's bid form and application for the Class A license in Gone 74.  We have

not been able to find these materiale but will continue to search for them.

6. We observed that a bidder submitted a bid bond that was $0.25 less than the
amount called for in Chapter 60, Article 3A, Section 11 of the West Virginia Code.
It appears that the preceding statute requires a bid to be rejected due to an

inadequate bid bond; however, the Board accepted this bid and the bidder was
awarded the Class A retail license in Zone 1. (See page 25.)

Yt appeans that a somewhat unusual thing occured with tespect to bond amounts for
those who decided to "got the edge" by bidding one dollar more than their detewmined
set phice. As a consequence of that action, these bidders often forgot to increase
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theit bond amount by twenty-five cents to comply with the bond statute. As your
audit shows, several bidders had bonds that were twenty-five cents short. 9t was the
decision of the Board that this difference was deminimic and should not affect the
overall awanding decision, panticularly quen the financial hamm it would bting to the
State if it did 0. This appears to have been a teasonable decision by the Board
given different legislative putposes of W. Va. Code 60-3A-1, et seq.

7. We noted a limited number of locator numbers did not attach to corresponding
bids and we were unable to verify that these locator numbers were actually items
received through the mail which were not bids. It is not possible for us to
determine compliance, based upon the evidential matter available to us, with the
provisions of Chapter 60, Article 3A, Section 10(b) of the West Virginia Code

regarding not allowing bids to be altered or withdrawn after the appointed hour of
the bid opening. (See pages 25-26.)

9 have spoke with Mack Patsons, who previously was a member of the State
Auditor’s staff and, as such, participated i the bid opening piocess (Mr. Pansons
cuthently works for the State Tax Department in the Chief Inspector Division).

M. Ponsons did not keep any notes concemning the locator numbers assigned to the
bids that wete opened.  Therefore, it appears as if we have no way of tacking down
those items of tequlan mail that were given locator numbers but were not a part of
the bid process. 9 possible, we will continue to make efforts to secute this
information for your office. |

8. Our discussions with several members of the Alcohol Beverage Control
Commissioner's staff and the Board's professional consultants did not reveal a
specific list of procedures utilized during the bidding process to verify residency
claims. Whenever the highest bid for a retail license did not exceed the next
highest bid by more than five percent of the lower bid, we believe verification of
residency claims became vital in determining the winning bid. We noted three
instances where the granting of the residency preference was the determining factor
in the awarding of the retail license. We believe the lack of specific procedures to
verify residency claims would be in noncompliance with Chapter 60, Article 3A,
Section 10a of the West Virginia Code. (See pages 26-27.)

The audit notes that the Board dic not provide an adequate process for verifying
whether on not a bidder was at that time a tesident of the State of West Viginia.
Although we may not agree that we were in non-compliance with W. Va. Code
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60-3A-10, we do agree that the process could have been performed in a more
established and predictable manner.  Generally speaking, when a esident pheference
claim wos made, various efforts were made to ascertain whether ot not the bidder was
a tesident of the State.  This investigation would be made until the Board was
satisfied either way.

9. To comply with the provisions of Chapter 60, Article 3A, Section 8(d) of the
West Virginia Code which addresses the eligibility requirements of applicants to
hold a retail license, the Board performed criminal background investigations of the

successful bidders. In our test of criminal background investigations, we could not

locate the criminal background verification for the Director of Giant Eagle, Inc.
(See pages 27-28.)

Upon futther review of out files regarding criminal background investigation of Giant
Eagle, we have been unable to locate out investigation done on this individual Uk
will toke stops now i appropiate to ensute that the cuttent ditector does conform to
our statutory hequirements.

10. Based upon our review of the November 8, 1990 Board minutes, it appears the
Board erroneously rejected an adequate $17,254.00 bid for the Class B retail license
in Zone 26. It appears upon subsequent review of the situation, the Board
unanimously approved the acceptance of the bid and authorized the Commissioner

to issue a license. Our analysis also indicates that this was an acceptable bid in
accordance with Criteria No. 2 established by the Board. (See page 28.)

No response received regarding the awarding of the Class B retail license in Zone 26.

Second Bid Round

11. We noted the successful bidder for the Class B retail license in Zone 77 and the
Class A retail license in Zone 78 was issued the retail licenses before collection of
the entire bid price which is in noncompliance with Chapter 60, Article 3A, Section
10(e) of the West Virginia Code. It appears the successful bidder remitted an
amount which was $100.00 less than the total bid price due. After the licenses were
awarded, the bidder paid the remaining balance of $100.00 on or about April 8,
1992. (See pages 31-32.)

The audit tevealed that, jor Gone 77-the Class B license, an emor was made i the
payment of the full license amount.  Namely, underpayment of £100 was made. 9t



was not untid April 1992 that this amount was paid. At this time we do not
contemplate further action on this matter.

12. Our discussions with several members of the Alcohol Beverage Control
Commissioner's staff and the Board's professional consultants did not reveal a
specific list of procedures utilized during the bidding process to verify residency
claims. Whenever the highest bid for a retail license did not exceed the next
highest bid by more than five percent of the lower bid, we believe verification of
residency claims became vital in determining the winning bid. We noted five
instances where the granting of the residency preference was the determining factor
in the awarding of the retail license. We believe the lack of specific procedures to
verify residency claims would be in noncompliance with Chapter 60, Article 3A,
Section 10a of the West Virginia Code. (See pages 32-33.)

The audit notes that the Board did not provide an adequate process for verifying
whether ot not a bidder was at that time a tesident of the State of West Viginia.
Although we may not agree that we wete in non-compliance with W. Va. Code
60-8A-10, we do agree that the process could have been petformed i a mote
established and  predictable manner.  Generally speaking, when a resident prejerence
claim was made, various efforts were made to ascertain whether on not the bidder was
a tesident of the State. This investigation would be made until the Board was
satisgied either way.

13. We observed that a bidder submitted a bid bond that was $0.25 less than the
amount called for in Chapter 60, Article 3A, Section 11 of the West Virginia Code.
It appears that the preceding statute requires a bid to be rejected due to an

inadequate bid bond; however, the Board accepted this bid and the bidder was
awarded the Class B retail license in Zone 92. (See page 33.)

Ot appeats that a somewhat unusual thing occutied with respect to bond amounte for
those who decided to "get the edge" by bidding one dollar more than their determined
" et price.  Ac a consequence of that action, these bidders often forgot to increase

theit bond amount by twenty-five cents to comply with the bond statute. As your
audit shows, several bidders had bonds that were twentyfive cents short. ¢ was the
decision of the Board that this difference was deminimis and should not affect the
overall awarding decision, panticulonly given the financial hawm it would biing to the




State if it did so. This appeats to have been a reasonable decision by the Board
given different legiclative putposes of W. Va. Code 60-3A-1, et seq.

14. To comply with the provisions of Chapter 60, Article 3A, Section 8(d) of the
West Virginia Code which addresses the eligibility requirements of applicants to
hold a retail license, the Board performed criminal background investigations of the
successful bidders. In our test of criminal background investigations, we noted that
the successful bidder in Zone 59 pled guilty to DUI and the successful bidder in
Zone 47 noted on his application that he was guilty of a private club violation. We
were unable to determine if the preceding violations would disqualify a bid based
upon the aforementioned Code section. (See page 34.)

Gt was tevealed thtough “the audit that for Bone 59 the licensoe had plead quilty to
DUY.  His criminal background investigation showed that he had "no convictions,”

indicating that he had no felony convictions. Thus, he was presumably not a tepeat
DU offendetr given he has had no felony convictions.

No response received regarding the private club violation of the successful bidder in
Zone 47.

Third Bid Round

15. We noted that for the Class A license in Zone 58, the successful bidder did not
remit the entire bid price of $131,501.00. We located a deposit of $131,500.00
leaving a balance of $1.00 due the State of West Virginia. We believe the issuance
of the retail license before the collection of the entire bid price was in
noncompliance with Chapter 60, Article 3A, Section 10(e) of the West Virginia Code.

We also believe the Commissioner should attempt to collect the remaining balance
of $1.00. (See page 36.)

9t was discovered thiough the Audit that the Class A licensee in Fone 58 ha
failed to temit one dollar to the State of Whest Vinginia, representing the outotanding
balance of the liconse amount.  We will contemplate action to collect this money.

16. We observed that a bidder submitted a bid bond that was $0.25 less than the
amount called for in Chapter 60, Article 3A, Section 11 of the West Virginia Code.
It appears that the preceding statute requires a bid to be rejected due to an
inadequate bid bond; however, the Board accepted this bid and the bidder was
awarded the Class A retail license in Zone 58. (See page 37.)



Gt appears that a somewhat unusual thing occurred with respect to bond amounts for
those who decided to "got the edge" by bidding one dollar mote than their determined
set price. As a consequence of that action, these bidders often forgot to increase
theit bond amount by twenty-five cents to comply with the bond statute. As yout
audit shows, several bidders had bonds that were twentyfive cents short. 9t was the
decision of the Board that this difference was deminimis and should not affect the
overall awarding decision, particulonly given the fimancial hawm i would bring to the
State §f it did so. This appears to have been a teasonable decision by the Board
given different Legislative putposes of W. Va. Code 60-8A-1, et -seq.

17. To comply with the provisions of Chapter 60, Article 3A, Section 8(d) of the
West Virginia Code which addresses the eligibility requirements of applicants to
hold a retail license, the Board performed criminal background investigations of the
successful bidders. In our test of criminal background investigations, we could not

locate the criminal background verification for the successful bidder in Zone 58.
(See pages 37-38.)

Ot was discoveted thtough the audit that the ciminal background ivestigation for the
Closs A liconsee in Gone 58 is missing. We will ty to locate this information.

Yf we ate unable to do so, then we may seek to do a second ctiminal background
investigation.



WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD

INTRODUCTION

Background

On January 10, 1990, Governor Caperton announced in the State of the State
Address that legislation would be introduced which would get the State out of the
retail liquor business in an orderly fashion and generate approximately $20 million
in additional moneys on a one-time basis. Our review of the Governor's Executive
Budget for fiscal year 1991 indicates that $20 million was included in the official
revenue estimate to be derived from the sale of liquor franchises.

On February 27, 1990, the Legislature passed Senate Bill No. 337 which created
Chapter 60, Article 3A of the West Virginia Code, cited as the "State Retail Liquor
Licensing Act". This Act provides that the sale of liquor at retail should no longer
be by the State, but rather by retail licensees. The legislation created the "State
Retail Liquor Licensing Board" and empowered such Board to carry out the
provisions of this article and to establish market zones which are geographic areas
designated for the purpose of issuing retail licenses.

Retail License Types

For each market zone established by the Board, the Act provides for the sale of
retail licenses through a sealed competitive bid process. The types of retail liquor
licenses authorized by Chapter 60, Article 3A, Section 7 of the West Virginia Code
and defined in the Board's "Retail Liquor License Book" are as follows:

"Class A Retail License - The Class A retail license is defined as a retail license
permitting the retail sale of liquor at more than one retail outlet within a
particular market zone. Each Class A retail license will permit the holder to
operate such number of retail outlets as the Board has authorized for that market
zone....

Class B Retail License - The Class B retail license is defined as a retail license
permitting the retail sale of liquor at one retail outlet ... In certain market zones,
the Board may have established one or more designated areas in which a single B
license is issued. A designated area is defined as a geographic area established
solely for the issuance of a single B license. No other Class A or Class B licensees
may sell liquor within these designated areas. ’

No license holder may own a Class A and a Class B license within the same zone,
nor may any license holder own more than one Class B license within the same
zone. However, a person may be a licensee in more than one zone."

Chapter 60, Article 3A, Section 12(d) of the West Virginia Code provides for the
expiration of retail licenses as follows:
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"(d) All retail licenses issued or renewed under the provisions of this article shall
expire and be of no further force or effect as of the first day of July, in the year
two thousand, prior to which time new retail licenses shall be issued by following
the bidding and other procedures set forth herein for the initial issuance of retail
licenses."

Functions, Organizational Structure and Membership of the Board

The West Virginia State Retail Liquor Licensing Board is responsible for the
creation of market zones within the State of West Virginia for the issuance of Class
A and Class B retail liquor licenses and, if deemed necessary or desirable by the
Board, to create one or more designated areas within such market zones for the
issuance of Class B retail licenses. In carrying out its duties, the Board was
authorized to engage accounting, legal and other needed professional consultants to
assist the Board in complying with the provisions of Chapter 60, Article 3A of the
West Virginia Code. The accounting firm of Ernst & Young was engaged to assist in
the divestiture process.

In addition to the above duties, the Board is empowered to adopt, amend, or repeal
such procedural, interpretive and legislative rules, consistent with the policy and
objectives of Chapter 60, Article 3A of the West Virginia Code, as may be necessary
or desirable for the public interest in carrying out the provisions of the governing
code. Any such rules shall be adopted, amended and repealed in accordance with
the provisions of Chapter 29A of the West Virginia Code.

Chapter 60, Article 3A, Section 5 of the West Virginia Code states in part,

- "(a) There is hereby created the state retail liquor licensing board which shall be

composed of five members, three of whom shall be appointed by the governor by and
with the advice and consent of the Senate, one of whom shall be the secretary of
tax and revenue, and one of whom shall be the commissioner. The secretary of tax
and revenue and the comissioner shall serve as the chairman and secretary,
respectively, of the board. No more than two of the three members appointed by
the governor shall be of the same political party. No member of the board may hold
a retail license or have any financial interest, directly or indirectly, in any retail
licensee.

(b) The provisions of this subsection apply to the three members appointed by the
governor. They shall be appointed for overlapping terms of three years each and
until their respective successors have been appointed and have qualified, except for
the original appointments. For the purpose of the original appointments, one
member shall be appointed for a term of three years and until his or her successor
has been appointed and has qualified, one member shall be appointed for a term of
two years and until his or her successor has been appointed and has qualified, and
one member shall be appointed for a term of one year and until his or her successor
has been appointed and has qualified...."
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The aforementioned Code section also provides that board members are entitled to
compensation of $100.00 per day for each day actually engaged in the performance
of their duties and for reimbursement of actual and necessary expenses incurred in
the performance of these duties. Also, the staff, office facilities and costs of
operation of the Board are provided by the Commissioner.

During the period under examination, the Board was composed of the following
members:

Board Members 7 . Term Expires

Mr. Charles O. Lorenson, Chairman

Secretary of Tax and Revenue
January 16, 1989 - August 16, 1990 Ex Officio

Mr. L. Frederick Williams, Jr., Chairman
Secretary of Tax and Revenue .
December 1, 1990 - December 16, 1991 Ex Officio

Mr. E. E. Bryan, Secretary
Alcohol Beverage Control Commissioner o
January 16, 1989 - April 15, 1990 Ex Officio

Mr. Harry G. Camper, Secretary
Alcohol Beverage Control Commissioner N
April 16, 1990 - November 1, 1993 Ex Officio

Mr. Edwin J. Bowman, Citizen Member
Weirton, West Virginia April 15, 1992

Ms. Phyllis H. Arnold, Citizen Member
Charleston, West Virginia April 15, 1993

Mr. Jeffrey A. Porter, Citizen Member v
Huntington, West Virginia ' April 15, 1994




WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD

FIRST BID ROUND

The State Retail Liquor Licensing Board's initial meeting was conducted on May 2
and 3, 1990. Board members were introduced and duties of the Board were
outlined. As noted in the Board minutes, the Board's primary functions were to
define market zones, determine the number and types of licenses in those market
zones, and determine if bids were sufficient to warrant divestiture. A timetable
was established for carrying out the sealed competitive bid process which was to
begin on August 28, 1990.

On June 1, 1990, the Board met and approved a plan which divided the State into
98 market zones and authorized the issuance of 124 retail licenses. The retail
licenses were classified as A and B, which means two or more locations and one
location, respectively. Further, the Board authorized the issuance of comprehensive
bid documents which included the following:

RETAIL LIQUOR LICENSE BOOK -- The "Retail Liquor License Book" (Book I)
included the following sections: Executive Summary Background, License
Description, Key Opportunities, Operating Environment, Industry Overview, State
Border Competition, Market Zone Overview, Procedures for Follow-Up and Exhibit
A (Senate Bill No. 337), Exhibit B (Regulations, Series 1), Exhibit C (Regulations,
Series 5), Exhibit D (Pre-Bid Qualifying Application Form), Exhibit E (Bid Form),
and Exhibit F (Requirement for Federal Wholesaler's Basic Permit).

MARKET ZONE DATA BOOK -- The "Market Zone Data Book" (Book II) included
the following sections: Executive Summary, Market Zone Data, ABCC Store Data
and Sources of Data. The "Market Zone Data Book" was prepared to assist
interested bidders in analyzing relevant demographic, economic, financial and other
factors regarding market zone(s) of interest. The information contained in this part
of the comprehensive bid document was assembled from the Alcohol Beverage
Control Commiissioher's records and other publicly available sources.

The bidding procedures, as outlined in the "Retail Liquor License Book", indicated
that bids must be received and available for opening no later than 1:00 p.m. on
August 28, 1990 at the Alcohol Beverage Control Commissioner's Office. Instructions
were provided for the proper completion of the bid forms and bonding require-
ments. The awarding process, as noted in the "Retail Liquor License Book", states
in part:

"(2) Each retail license will be awarded to the highest responsible bidder. In
market zones where two or more Class B retail licenses are authorized (other than
for a designated area or areas), such licenses will be awarded to those byidders
submitting the highest bids. Also, in the event a bidder submits a bid for both a
Class A and Class B license in the same zone, the ABCC will award only one of the
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licenses based on the bidder's preference, if indicated. If no preference is disclosed,
the ABCC will award either the A or B license to such bidders, but in no case both.

(3) In determining the highest bidder for purposes of awarding retail licenses, the
Board shall afford a five percent preference for West Virginia resident bidders,
which shall be computed by adding five percent of the bid amount to the bid
amount submitted by each resident bidder ....

(4) All bids for any or all retail licenses may be rejected by the Board if the Board
determines, in its sole discretion, that the highest bid(s) is inadequate, in which
event the ABCC may request new bids under the same bidding procedures for that
retail license...."

The preceding bid documents were mailed to potential bidders beginning on June
25, 1990. Subsequent to the initial mailings, a listing of typographical corrections to
the "Market Zone Data Book" and a response sheet to frequently-asked questions
were also sent to potential bidders.

On August 13, 1990, ABCC personnel began receiving bids at the ABCC adminis-
trative office. When bids were received, the sealed bid envelopes were date and
time stamped, assigned a locator number, and recorded on a log sheet. The sealed
bids were placed in a safe until the official bid opening. Based upon inquiry with
agency personnel, it appears a few bids were opened inadvertently and these bids
were returned to the respective bidders for resubmission. Consequently, the agency
ceased opening mail to avoid future accidental openings of sealed bids which
resulted in some locator numbers being assigned to correspondence other than bids.

On August 28, 1990, the Board met in General Session at 1:00 p.m. and approved
the following procedures for the sealed competitive bid process:

"Phase 1
* At the conclusion of the General Session, the sealed bids will be brought into the
meeting room.

* The sealed envelopes will be opened. A representative of the State Auditor will
verify that each bid is, in fact, sealed before it is opened. As the contents of each
envelope are extracted, the staff, with the help of representatives of the Secretary
of Administration, the State Treasurer, and the Attorney General, will verify the
existence of a valid bid form, an adequate bid bond, and all other components that
constitute a bid for retail liquor license.

*

Bids will be matched with pl}e~bid applications.

*

Bid information will be keyed into the computer under the supervision of the
State Auditor's office.

- 14 -



Phase II
* The Board will decide which bids to accept and which to reject based on their
apparent validity.

* Finally, the Board will evaluate bid amounts and decide which licenses to award
and to whom."

Upon approval of the preceding procedures, 117 sealed documents were presented to
the Board by ABCC's Director of Enforcement. The Board moved to accept the bids
presented as those that were received by the deadline specified in the bid process
- guidelines. The Board recessed in Executive Session to discuss the crash of a
Federal Express aircraft that carried bids destined for the ABCC. The Board
minutes do not indicate the actions taken by the Board; however, inquiry with
ABCC personnel indicate that the bids were rejected for being late. The Board
returned to General Session and moved that the staff begin the bid opening process
and the Board would recess until the completion thereof. At approximately 2:15
p.m., the staff began opening the sealed bids utilizing the procedures outlined in
Phase I above with the public in attendance.

The Board reconvened in General Session and recognized Mr. Donald Mclver of
Ernst & Young who stated that the processing of bids took longer than anticipated
but the pre-processing phase was completed. He noted that two bids were found to
be defective; one bid did not indicate which market zone was being bid and one bid
was not accompanied by a bid bond. The Board rejected these bids. The Board
then moved that all bids, except the two bids which were defective, be accepted
provisionally with the understanding that the Board reserved the right to examine
the bids at a later time for acceptance or rejection.

As noted in the Board minutes, "Mr. Camper stated that many of the issues
remaining before the Board may result in discussions that could adversely affect the
financial welfare of the State if they are discussed in a public forum. Based on Mr.
Camper's comment, Ms. Arnold moved that the Board adjourn once more to
executive session. Mr. Porter seconded the motion. Upon unanimous affirmation
by the Board, the meeting moved into executive session at 7:05 p.m."

In the Executive Session, the Board discussed whether to open bids that arrived
after the deadline. The Board minutes state, "There was discussion of whether to
open bids that arrived after the 1:00 p.m. August 28 deadline for bid submission.
The Board declined to offer an opinion, noting that the actual opening of bids is a
staff function." The Board recessed at 7:35 p.m. on August 28, 1990. '

We noted in our review of the bids considered by the Board that the awarding of
retail licenses to the highest bids received would generate only $11,986,870 in
revenues. As noted previously, the revenue estimate from the sale of retail
licenses, as noted in the Governor's State of the State Address, totaled $20,000,000.
We believe the meeting between Messrs. Camper, Mclver and the Governor referred

- 15 -




to below was held because the $20,000,000 revenues estimate would not be realized
if the highest bids were accepted.

The Board reconvened in Executive Session on August 30, 1990. Mr. John Melton,
Assistant Secretary of Tax and Revenue and Mr. Donald Mclver, a representative of
Ernst & Young, were present with the consent of the Board. The minutes of the
Executive Session are as follows:

"1. Messrs. Camper and Mclver had met with the Governor earlier and briefed the
Board members about the results in light of the Governor's feelings. The Board is

advised to establish a threshold to accept or reject the bids by zone. Rebid process
would open about January 7-10, 1991.

2. Ms. Arnold expressed concern about setting the threshold at 22%.

3. Considerable discussion centered on using total bid by zone as a percent of gross
sales versus cutting individual license bids within a zone while accepting others.

4. Ms. Arnold and Mr. Porter advanced the theory that by setting the cutoff at 25%
(total bid to sales) the aggregate bid will net the State 41.8% of the sales for those
zones. Further refinement revealed that using 38% ($20 million/$53 million) means
the threshold line can be cut to 21%. Awarding these licenses would yield about
$7.9 million. This plus discounted sales of inventory will yield about $10 million."
The Board recessed until August 31, 1990.

On August 31, 1990, the Board met in General Session at 4:00 p.m. with the Board
members, staff, press and the general public in attendance. The Board formally
rejected 11 bids for late filings, absence of pre-bid applications and incomplete bid
forms. As noted in the Board minutes, the Board then explained the guidelines
for the development of the acceptance criteria used for awarding licenses as follows:

"Mr. Porter explained how the Board chose the guidelines for the staff's develop-
ment of criteria upon which acceptance of bids should be based. Ms. Arnold added
that, because the State is obliged to eease operations in a given market zone upon
the opening of the first private retail outlet in that zone, the Board deemed that
the State's interest would be served best by considering the total sales figure and
total bid amount for each zone as opposed to individual licenses.

Mr. Camper stated for the record that names of bidders were not considered during
the executive session discussions and will not be a factor in the Board's ultimate
" decisions."

Following the preceding explanation of the acceptance criteria guidelines, the

following motions were made regarding the recommended bid acceptance criteria as
noted in the Board minutes:
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"l. Made by Mr. Bowman, seconded by Mr. Porter.
To accept the highest bids for those market zones (41 zones) where,
~ on average, the bids exceeded 38.7% of the total amount of 1989-90
sales.
Motion carried unanimously.

2. Made by Mr. Porter, seconded by Ms. Arnold.
To accept the highest bids for all market zones where the total
amounts of 1989-90 sales were $140,000 or less [See Attachment B for
a list of those zones.]
Motion carried unanimously.

‘ Mr. Mclver stated that cluster bids were evaluated and that the total of the
| highest individual bids exceeded the highest cluster bid; therefore, the Board would
i not consider the cluster bids."
1
|

Based upon the approved bid acceptance criteria, the Board conditionally accepted
the apparent winning bids for 62 licenses in 51 market zones. The Board
conditionally rejected all other bids as follows: "Ms. Arnold moved that all bids
other than those just accepted by the Board as apparent winning bids be rejected
conditionally as being inadequate; Mr. Porter seconded the motion. Mr. Camper
pointed out that, should one or more of the apparent high bids later fail to meet
statutory requirements, the next high bid will then be deemed the apparent
winning bid, and so forth. The motion carried unanimously."

Following the acceptance and rejection of bids, the Board approved a motion to
rebid all licenses not tentatively awarded and to engage the accounting firm of
Ernst & Young to assist in the rebid process. The August 31, 1990 meeting
adjourned at 5:45 p.m..

Analysis of Bid Acceptance Criteria

Chapter 60, Article 3A, Section 10(b) of the West Virginia Code states in part,

"...Each retail license shall be awarded to the highest bidder ... All bids for a retail
license may be rejected by the board if the board determines that the highest bid is
inadequate, in which event the commissioner shall begin anew the bidding process

for that retail license."

Our review of the Board minutes and discussions with the Alcohol Beverage Control
Commissioner's staff and Mr. Donald Mclver of Ernst & Young indicate one of the
primary concerns of the Board in the development of the bid acceptance criteria was
the effort to realize $20,000,000 in revenues from the sale of retail liquor licenses.
However, when the bids were opened on August 28, 1990, it appears the Board
learned that in the event the highest bid for each license was accepted, the
revenues generated by license sales would total approximately $11,986,870.
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Since the acceptance of all high bids received for licenses appeared inadequate, the
August 30, 1990 Executive Session minutes indicate that the Board was advised to
establish a threshold to accept or reject bids by zone, and Board discussions
centered on using total bid by zone as a percent of the gross sales. It appears the
Board's discussions were intended to develop sufficient refinement in a cutoff point
or threshold level to ensure that bids would only be accepted in zones where the
high bids would lead to the realization of $20,000,000 in license sales consistent
with the Governor's revenue estimate.

On August 31, 1990, the following bid acceptance criteria was approved by the Board:

"1. ...To accept the highest bids for those market zones (41 zones) where, on
average, the bids exceeded 38.7% of the total amount of the 1989-90 sales ...

2. ..To accept the highest bids for all market zones where the total amounts of
1989 90 sales were $140,000 or less...

We were unable to obtain the actual analyses used by the Board in applying the
preceding criteria to determine an acceptable bid. Through our discussions with the
Board's professional consultants, we understand the following procedures were used
to evaluate the bids subject to Criteria No. 1:

1. The highest bids were determined for each license per market zone excluding
the 5% resident preference authorized in Chapter 60, Article 3A, Section 10a of
the West Virginia Code.

2. The total of all high bids received for licenses per market zone was
determined.

3. Utilizing the fiscal year 1989 sales per market zone, a total bid-to-sales
percentage per market zone was computed.

4. The market zone bid-to-sales percentages were sorted in descending order and
a moving average was calculated beginning with the highest bid-to-sales
percentage.

5. Bids were accepted as adequate for market zones where the bid-to-sales
percentage averaged over 38.7% and licenses were awarded in these zones to the
highest bidder after inclusion of the 5% resident preference.

In accordance with Criteria No. 2 noted above for market zones where fiscal year
1989 sales were $140,000 or less, licenses were awarded to the highest bidder
after the inclusion of the 5% resident preference.

Based upon our understanding of the-application of the criteria noted above, we

prepared and included as Appendix A on Page 42 in this report a schedule of the
highest bids received in those market zones subject to Criteria No. 1 and Appendix
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B on Page 46, a schedule of the highest bids received in those market zones
subject to Criteria No. 2.

The first round of bidding resulted in the receipt of $7,484,098.02 for licenses in
market zones, with two exceptions, where the highest bid-to-sales percentage
averages exceeded 38.7%; and, in market zones where fiscal year 1989 sales were
$140,000 or less, $545,540.00 in collections resulted. The total revenues generated by
license sales in the first round of bidding were $8,029,638.02.

ITEMS NOTED

Our examination was structured toward reviewing the first round of bids in terms
of the statutorial requirements of Chapter 60, Article 3A of the West Virginia Code,
the rules and regulations adopted by the Board in conformity with Chapter 29A of
the West Virginia Code, the bid acceptance criteria established by the Board, and
the procedures and guidelines presented to bidders in the "Retail Liquor License
Book". The results of our examination are as follows:

Application of 5% Resident Preference

Chapter 60, Article 3A, Section 10a of the West Virginia Code states in part,

"In determining the highest bidder for purposes of section ten [60-3A-10] of this
article, the board shall afford a five percent preference for West Virginia resident
bidders, which preference shall be computed by addmg five percent of the bid pmce
to the bid price submitted by each resident bidder...

In evaluating the adequacy of bids received in relation to Criteria No. 1, it appears
the Board calculated the bid-to-sales percentages using the highest bid in actual
dollars. We believe the exclusion of the 5% resident preference in determining the
highest bid when calculating the bid-to-sales percentages was in noncompliance with
the aforementioned Code section.

In accordance with Chapter 60, Article 3A, Section 10a of the West Virginia Code,
we prepared and included as Appendix C in this report a schedule of the highest
bids, including the 5% resident preference, received for licenses in market zones
subject to Criteria No. 1. We noted that Pam Peddicord's $50,000.00 bid for the
Class A license in Zone 72 (See Highlighted Item in Appendix C, Page 47) would
have resulted in a bid amount of $52,500.00 with the addition of the 5% West
Virginia resident preference. The bid-to-sales percentage would have been 21.75%
based on fiscal year 1989 sales of $241,370.00. Upon averaging the bid-to-sales
percentages, it appears this -bid would have resulted in a percentage average. of
39.61%. Since the Board voted to award licenses in those market zones where the
bid-to-sales percentage average exceeded 38.7%, it appears Pam Peddicord would
have been awarded the Class A license in Zone 72.

The Class A license in Zone 72 was awarded in the second bid round for a bid price
of $66,201.00. The revenue generated for the State was $16,201.00 greater than the
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amount which the State would have received if the Code provisions been applied in
the manner we believe was called for in the statute.

As noted previously, revenues generated from bids subject to Criteria No. 1 in the
first round totaled $7,484,098.02. Based upon our analysis, it appears that
compliance with the 38.7% cutoff point and the preceding Code section would have
resulted in the acceptance of Pam Peddicord's $50,000.00 bid and the rejection of the
$50,000.00 and $27,100.00 bids from Giant Eagle, Inc., a non-resident, and Eva
Sherman, respectively. Therefore, the revenue decrease in the first round would
have totaled $27,100.00.

As pointed out in the audit and as discussed with Mr. Sigemote and .
Waldron, the Board provided an altewnate interpretation of the hesidential preforence.
Shey used the in-state preference when a legitimate in-state bidder was within 5% of
the next highest bidder. — Stated diffemently, i it appeated that a resident could win
the bid i the 5% in-state preference was applied, then i was applied. 9t was not
considered until the Board neached that decision point. I reading W. Va. Code
60-8A-10a, it appears as if thic i a reasonable interpretation of the statute,
although we may seck further legal consullation on this point.

Licenses Awarded in Zones 27 and 29

The Board's bid acceptance criteria adopted on August 31, 1990 stated in part,

"t. ... To accept the highest bids for those market zones (41 zones) where, on
average, the bids exceeded 38.7% of the total amount of the 1989-90 sales...."

We noted two Class A licenses were awarded in market zones where the bid-to-sales
percentage average was below 38.7%, namely Zones 27 and 29 (See Highlighted
Items in Appendix A, Page 42). As shown in Appendix A, the high bidder in Zone
27 bid $27,100.00 which resulted in a bid-to-sales percentage of 11.23% based on
fiscal year 1989 sales of $241,227.00. Upon averaging the bid-to-sales percentages,
this bid resulted in a percentage average of 27.40% which was well below the
established cutoff point of 38.7%. In addition, the high bidder in Zone 29 bid
$50,000.00 which resulted in a bid-to-sales percentage of 21.04% based on fiscal year
1989 sales of $237,669.90. Upon averaging the bid-to-sales percentages, this bid
resulted in a percentage average of 38.56% which was below the established
minimum of 38.7%.

We have been unable to learn the reason the Board accepted these bids. However,
it appears the high bids for Class A licenses in these two market zones did not
meet the Board's cutoff point of 38.7% as noted in Criteria No. 1. Therefore, we
believe licenses should not have been awarded in these market zones.



At this time it i not clear to us why the liconse was awarded i Fone 27 given
the thteshold pencentage of 37.89%. TFurther examination of this matter will be
necessany.

As to Gone 29, it seems teasonable to conclude that with the license bid being
significantly close to the thieshold, the Board chose to accept that bid and thus
generally appears to have been teasonable.  That s, of coutse, conjectute on our part

Awarding of Class B License - Zone 6

Subsequent to the conditional acceptance of the apparent winning bids on August
31, 1990, the Board became aware of an apparent winner's prior criminal conviction
and rejected the $26,500.00 bid for the Class B license in Zone 6. Chapter 60,
Article 3A, Section 8 of the West Virginia Code states in part,

"...(d) The commissioner shall disqualify each bid submitted by an applicant under
section ten [60-3A-10] of this article, and no applicant shall be issued or eligible to
hold a retail license under this article, if: (1) The applicant has been convicted in
this state of any felony or other crime involving moral turpitude or convicted of any
felony in this or any other state court or any federal court for a violation of any
state or federal liquor law;..."

At the November 8, 1990 Board meeting, the Board voted unanimously to reject the
high bid for the Class B license in Zone 6. The Board minutes state in part,

"...Ms. Arnold moved to reject the bid of Andrew J. Martin based on Mr. Martin's
felony conviction and to rebid the Zone 6 Class B license during the second-round
bid process in January. Mr. Porter seconded the motion. Ms. Arnold asked the
record to show that the motion before the Board was made with the understanding
that the issue has been thoroughly investigated by the ABC staff and has the
support of the Attorney General's opinion. The motion carried unanimously...."

The action of the Board to rebid the license does not appear to be consistent with
the motion adopted by the Board at its August 31, 1990 meeting which states in
part,

"...Mr. Camper pointed out that, should one or more of the apparent high bids
later fail to meet statutory requirements, the next high bid will then be deemed
the apparent winning bid, and so forth. The motion carried unanimously...."

In accordance with the Board's motion on August 31, 1990, it appears the next

highest bid of $21,001.00 made by Rite Aid for the Class B license in Zone 6 would
have been deemed the apparent winning bid. However, *the Board rebid and
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awarded this license for $32,010.00 in the second round. The revenue generated for
the State was $11,009.00 greater than the amount which the State would have
received had the Board followed the motion they originally approved.

The audit states that the Board should have awarded the Class B license of SGone
6 to Rite Aid after the initial highest bidder was disqualified for a previous

ctiminal infraction.  he audit notes that the Board oiginally determined to accept the
next highest bidder whenever the highest bidder was disqualified because of a phio
criminal offense.  However, specifically related to this license, The Boatd unanimously
decided to nebid and not award the license to the next highest biddes.

Ot ic reasonable to conclude that wmplicit i their decision to awerd the license to the
next highest bidder if the highest bidder was disqualified is the idea that the second
highest bid must be financially acceptable.  That would prevent the absurd  result of
awanding a license to the nedt highest bidder, to use an exaggerated example, who bid
only one dollor. — Mote importantly, when examining this panticulon situation, the
Board made the unanimous decision to teject the bid and tebid the license based on
the unsatisfactory level of the second high bid.  Thhus, their specific action contolled
over their generall action, which appears to be a reasonable course of conduct

Payment of Bid Price
Chapter 60, Article 3A, Section 10(f) of the West Virginia Code states,

"(f) If the successful bidder fails to pay to the commissioner the bid price and the
annual retail license fee, at the time specified by the commissioner, the bond
provided for in section eleven of this article shall be forfeited and such bidder shall
not be issued the retail license. The commissioner shall then issue the retail
license to the next highest bidder for such retail license or reject all bids and start
anew the bidding procedure for such retail license."

The Alcohol Beverage Control Commissioner promulgated emel-rgency rules to
effectuate the conduct of the bidding process. Title 175, Series 5, Section 10.9 of
the Emergency Rules filed August 24, 1990 states in part, ’

"10.9 Notification of successful bid and deadline for bid payment shall be by
certified mail, return receipt requested. If the successful bidder fails to pay to the
Commissioner the bid price within twenty (20) days of the Commissioner's
notification to do so, the bid bond provided for in the West Virginia Code 60-3A-11
and Section 175-5-11 of these regulations shall be forfeited and such bidder shall
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not be issued the retail license: ... The Commissioner shall then issue the retail
license to the next highest responsible bidder for such retail license or reject all
bids and start anew the bidding procedures for such retail license."

According to our examination, an extension of time was granted for the payment of
the bid price related to the Class A license in Zone 84 (Taylor County). The
successful bidder received a notification letter dated September 10, 1990 from the
Commissioner which stated in part,

"...Please remit your bid amount of $306,000 payable by money order, certified
check, cashier's check, or wire transfer, to the order of the Alcohol Beverage Control
Commissioner. The regulation requires your payment within twenty days of the
receipt of this letter. Failure to pay within twenty days will result in the

forfeiture of your bond amount and the denial of a license...."

However, the bid price had not been paid by the November 8, 1990 Board meeting.
The minutes of the November 8, 1990 Board meeting state in part,

"...4. The next issue before the Board was the Class A license in Taylor County,
Zone 84, that was tentatively awarded to Mr. Richard Davies for his bid of $306,000.
Subsequent to learning of the award, Mr. Davies called the Commissioner stating
that because of some financial difficulties he felt his bid was too high and he asked
if he could withdraw his bid. The Commissioner explained to Mr. Davies that he
lacked the authority to permit bid withdrawal but that the agency would make
every effort to cooperate by granting Mr. Davies additional time to pay the bid
amount. At that time, November 20 was the agreed-upon date for payment.
Yesterday, Mr. Davies again called the Commissioner to say that efforts to raise the
necessary funds had fallen short and he asked for another extension of time in
which to pay. The Commissioner told Mr. Davies that, in his opinion, a further
extension should be voted on by the Board.

Mr. Camper told the Board that the law specifies no time limit for payment by
successful bidders other than a 'reasonable time.! He also pointed out that,
considering the large amount of money involved, to demand immediate payment of
the bid amount or forfeiture of the bid bond would be a harsh action to impose
upon the bidder. As a prelude to the Board's decision, ABC staff worked out a
tentative extension agreement with Mr. Davies whereby he would be given until the
end of the work day on November 30 to pay the full amount due for the Class A
license, at which time his 25% bid bond would be forfeited if payment was not
received by ABC (the bid bond is in the form of an irrevocable letter of credit).

Ms. Arnold stated that, because ABC will continue to operate a retail liquor store in
this zone in the interim, it does not appear as if the State will suffer any damage
by granting the extension. i

Mr. Camper pointed out that the concern is not loss of revenue but the risk of
setting precedent.




Mr. Porter moved that Mr. Davies be granted an extension to and including
November 30 to pay the bid amount due for the Class A Zone 84 retail license, and
if payment is not made within the prescribed time the ABCC is authorized to

redeem the 25% bid bond. Ms. Arnold seconded the motion. Motion carried
unanimously...."

It appears the extension of time to pay the bid price was not allowable under the
existing emergency rules. Based on the acceptance criteria established by the
Board, the bid for this license should have been rejected, the bid bond redeemed,
and the retail license should have been rebid in the second bid round held on
January 4, 1991. The bid price of $306,000.00 was deposited in the State Treasury
on December 3, 1990. We estimate the State lost interest revenue of approximately -
$2,338.00 due to the late payment of the bid price. We believe the Commissioner
should attempt to collect the lost interest revenue.

Ot has been discovered through the audit that Commissioner Camper did not collect the
full) liconse amount for Gone 84 within a time deadline cet by an emergency tul.
We will need to study this issue further and decide whether or not we need to
proceed with legal action reganding interest that accrued on the unpaid balance.  The
amount of interest i approximately $2,300.

Retention of Winner'é Bid Form

Chapter 60, Article 3A, Section 10(c) of the West Virginia Code states in part,

"...After the award of the retail license, the commissioner shall indicate upon the
successful bid that it was the successful bid. Thereafter, a copy of the bid and the
bidder's application shall be maintained as a public record, shall be open to public
inspection in the commissioner's office and shall not be destroyed without the
written consent of the legislative auditor...."

Our examination of the winning bid forms showed the successful bid form and
application for the Class A license in Zone 74 submitted by Robert Hatfield was not
available. Without access to the bid form, we were unable to determine compliance
with the provisions of Chapter 60, Article 3A, Section 10(c) of the West Virginia
Code. We requested assistance from ABCC personnel but they were likewise unable
to locate this particular bid form. -

~

Putsuant to our earlior discussions, 9 asked our staff to find M. Robent

Hatfield's bid form and application for the Class A lieense i Gone 74. W have

not been able to find these materiale but will continue to search for them.
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Bond Amount

Chapter 60, Article 3A, Section 11 of the West Virginia Code states in part,

"Each applicant submitting a bid under section ten [60-3A-10] of this article shall
furnish to the commissioner a bond at the time of bidding, which bond shall
guarantee the payment of twenty-five percent of the price bid for the retail
license...."

Our examination showed the Class A retail license in Zone 1 was awarded to a
bidder whose bond was less than 25% of the bid price. The successful bid was
$40,001.00 and the required bond was $10,000.25. However, the bidder's bond was
for $10,000.00 and, therefore, short of the statutorial required bond by $0.25. Our
discussions with the Board's professional consultants indicated the Board decided to
accept the bid because the potential loss of revenue, in the event the bid was
rejected, was not justified due to the immaterial shortage in the bid bond. We
believe the provisions of Chapter 60, Article 3A, Section 11 of the West Virginia
Code required the bid to be rejected due to an inadequate bid bond.

The revenue effect of rejecting this bid due to an inadequate bid bond is unknown.
It appears that utilizing the next highest bid of $27,001.00 from Rite Aid would
have resulted in a percentage average below the 38.7% cutoff point and the bid
would have been deemed inadequate. Therefore, the license would have been rebid
in the second round.

Ot appeats that a somewhat unusual thing occutred with tespect to hond amounts for
those who decided to "geot the edge" by bidding one dollar mote than their determined
set price. As a consequence of that action, these bidders often forgot to increase
theit bond amount by twenty-five cents to comply with the bond statute.  As your
audi¢ chows, severall bidders had bonds that were twentyfive cents short. 9t was the
decision of the Board that this difference was deminimis and should not affect the
overall awenrding decision, particularly guen the financial hatm it would bring to the
State if it did so. This appears to have been a reasonable decision by the Boatd
given different legiclotive purposes of W. Va. Code 60-3A-1, et seq.

Locator Numbers

Chapter 60, Article 3A, Section 10(b) of the West Virginia Code states in part,

"...(b) Each bid shall indicate the market zone for which the retail license is sought,
whether the bid is for a Class A retail license or Class B retail license, and, if the
board hds created one or more designated areas for such market zone, whether the
bid is for the Class B retail license to be issued for any such designated area. No
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bid shall be altered or withdrawn after the appointed hour for the opening of the
bids. Each retail license shall be awarded to the highest bidder...."

In order to control and account for submitted bids, the ABCC assigned locator
numbers to incoming mail which was thought to contain bids. The items were
recorded on a log sheet showing the assigned locator numbers and the time and
date of the recording of each bid. As part of our examination, we attempted to
account for all assigned locator numbers to ensure that we had access to all bids
received in the bidding process.

However, we noted that a limited number of locator numbers did not attach to
corresponding bids and we were unable to verify that these locator numbers were
assigned to items received through the mail which were not bids. The log sheets
did not adequately identify the items in question nor had the accuracy of the log
sheets been attested to by any of the various independent observers present at the
bid opening. Therefore, it is not possible to determine, based on the evidential
matter available to us, that no bids were altered or withdrawn after the appointed
hour for the bid opening which would appear to be in noncompliance with Chapter
60, Article 3A, Section 10(b) of the West Virginia Code.

9 have spoke with Mack Parsons, who previously was a member of the State
-Auditon's staff and, as such, participated in the bid opening process (M. Parsons
cuthently works for the State Tax Depattment in the Chief Inspector Division).

M. Ponsons did not kecp any notes conceming the locator numbers assigned to  the
bids " that wete opened.  Thetejore, i appears as if we have no way of tacking down
those items of regular maill that were given locator numbers but were not a patt of
the bid process.  9f possible, we will continue to make efforts to secute this
information for your office.

Investigation of Resident Preference Claims

Chapter 60, Article 3A, Section 10a of the West Virginia Code states,

"In determining the highest bidder for purposes of section ten [60-3A-10} of this
article, the board shall afford a five percent preference for West Virginia resident
bidders, which preference shall be computed by adding five percent of the bid price
to the bid price submitted by each resident bidder. For purposes of this section a
bidder shall be deemed to be a West Virginia resident if the bidder (1) has resided
in this state for at least four years immediately prior to the date on which the bid
is opened; or, if the bidder is a corporation, has had its headquarters or principal
place of business in this state for at least four years immediately prior to such date
and (2) meets the requirements set forth in section forty-four [5A-3-44], article
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zhree, chapter five-a of this code relating to a residency of vendors, except for the
requirement of having paid business and occupation taxes."

Qur discussions with ABCC personnel and the Board's professional consultants did
not reveal a specific list of procedures utilized during the bidding process to verify
residency claims for apparent winning bids. Whenever the highest bid for a retail
license did not exceed the next highest bid by more than five percent of the lower
bid, we believe verification of residency claims became vital in determining the
winning bid. We noted three instances where the granting of the residency
preference was the determining factor in the awarding of the retail license. We
believe lack of specific procedures to verify residency claims would be in
noncompliance with Chapter 60, Article 3A, Section 10a of the West Virginia Code.

The audit notes that the Board did ot provide an adequate process for verifying
whether on not a bidder was at that time a nesident of the State of West Varginia.
Although we may not agiee that we wete in non-compliance with W. V. Code
60-3A-10, we do agree that the process could have been petjormed i a mote
astablished and  predictable manner.  Generally speaking, when a resident preference
claim was made, various efforts were made to ascentain whether ot not the bidder was
a tesident of the State. This investigation would be made until the “Board was
catisfied either way. |

Criminal Background Investigations

Chapter 60, Article §A, Section 8(d) of the West Virginia Code states in part,

"The commissioner shall disqualify each bid submitted by an applicant under section
ten [60-3A-10] of this article, and no applicant shall be issued or eligible to hold a
retail license under this article, if: (1) The applicant has been convicted in this
state of any felony or other crime involving moral turpitude o convicted of any
felony in this or any other state court or any federal court for a violation of any
state or federal liquor law;..."

To comply with the preceding Code section, the Board performed criminal
background investigations of the successful bidders. The bidders were required to
complete a "Record Request Check" form which was submitted to the Criminal
Identification Bureau of the West Virginia State Police. Subsequent to the
submission of the form, the Bureau provided the Board with verification of the
bidders' conviction record, if any. In our test of criminal background investigations,
we could not locate the criminal background verification for the Director of Giant
Kagle, Inc.
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Upon further review of out fills reqarding ctiminal background investigation of Giant
Eagle, we have been unable to locate our investigation done on thic individual, U
will take steps now i appropriate to ensute that the cumtent director does conform to
out statutory requirements.

Subsequent Award of Retail License Due to Error

Based upon our review of the November 8, 1990 Board minutes, it appears the Board
erroneously rejected an adequate $17,254.00 bid from Mr. Howard Lewis for the
Class B license in Zone 26 during the August bid process. The November 8, 1990
Board minutes state in part,

"...During the bid review process in August, two significant things happened in
connection with Mr. Lewis's bid: (a) a transposition of numbers caused the gross
amount of the bid to be printed incorrectly on the comparison list, and (2) the
appearance of Mr. Lewis's wife's signature on the letter of credit caused his bid to
be disqualified. (Mrs. Lewis's name did not appear on either the bid document or
the pre-bid application.) Following a subsequent review of the situation, ABC staff
is of the opinion that the bid meets the selection criteria previously established by
the Board, that dual signatures on the letter of credit is not sufficient reason to
disqualify the bid, and that it appears as if the bid is valid in all legal respects.
The staff recommended that the Board reconsider Mr. Lewis's bid."

The Board unanimously approved the acceptance of Mr. Lewis' bid and authorized
the Commissioner to issue a license. As noted previously, we were unable to obtain
any analyses used by the Board to determine the successful bidders. Therefore, we
were unable to review the "comparison list" for the transposition error. However,
based upon our testing (See Appendix B, Page 46), it appears that Mr. Lewis
submitted an acceptable bid in accordance with Criteria No. 2 approved by the
Board.

No response received regarding the awarding of the Class B license in Zone 26.
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the first round Board minutes, we noted no mention-of the preceding ruling
concerning bids inside the building was sufficient evidence that a good-faith
attempt was made to submit a bid on time and was grounds for acceptance. The
Board obtained affidavits from three ABCC employees attesting that Bid No. 102
was in the building before 3:00 p.m.

At this point, the Board approved a motion to accept the bids for initial tabulation.
As noted in the minutes, the Board moved into Executive Session as follows: "Mr.
Camper stated that the bid opening may reveal information that could affect the
State's financial condition and moved that the Board adjourn to Executive Session
at this point. He directed the audience to the bid-opening area and instructed them
that they were welcome to observe the process from a reasonable distance. Ms.
Arnold seconded the motion, which carried unanimously. At approximately 3:25
p.m., the Board moved into Executive Session until the morning of January 5."

The Board met in Executive Session at 3:40 p.m. on January 4, 1990 to discuss
whether or not to present a check to the Governor that would represent the
proceeds from retail license sales and the events for the remainder of the bid
opening process were discussed. At 4:00 p.m., the Board recessed the Executive

- Session.

At 7:30 a.m. on January 5, 1991, the Board reconvened in Executive Session and
discussions were conducted about the bids received. The minutes state as follows:
"Mr. Williams called for a report from Mr. McIver. An issue that the Board will
need to decide is the claim by Rite Aid for a residency preference. Mr. Mclver
stated that the staff based its tabulation results on the premise that this claim is
valid. Mr. Mclver gave each Board member a copy of the tabulation. Sufficient
bids were received in each of sixty-four zones to permit the awarding of all licenses
in those zones. No bids were received for two zones located in Mingo County..
Certain bid defects were discussed by the Board, followed by a discussion of bid
acceptance criteria. At approximately 9:00 a.m., the Board recessed to allow the
staff to complete additional statistical documents for the Board's use." The Board
reconvened at 10:00 a.m. and the preceding documents were given to the Board by
Mr. Mclver and their meaning was explained. The Board agreed to return to
General Session at 11:10 a.m.

We were unable to ascertain what procedures were used to determine the validity
of the resident preference claim by Rite Aid. However, it appears the Board
afforded Rite Aid the 5% preference. In addition, our testing indicates that 62
licenses in only 47 zones, not 64 zones as noted above, were available for bidding.
Although the bid acceptance criteria was not detailed in the Board minutes, based
upon inquiry with Mr. Donald Mclver of Ernst & Young and ABCC personnel, it
appears that the Board's acceptance criteria was to accept the highest bid, including
the 5% resident preference, received for each license.

The Board met in General Session at 11:25 p.m. on January 5, 1990 and unanimously

rejected four bids for improper bid bonds and the inability to determine bid
amounts. The Board minutes note the activities that occurred since the last
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General Session as follows: "Mr. Mclver explained the activities of the staff since
the general session on January 4. At approximately 3:30 that afternoon, and
continuing until past midnight, the bids were opened and reviewed for accuracy,
completeness, the presence and accuracy of bid bonds, and related tasks. Bids then
were entered in a computer file, which analyzed the bids from a number of
perspectives. The bids then were reviewed again individually to ensure that the
apparent high bidders remained so throughout the analysis."

The Board was presented with a listing of high bidders which was accepted as
apparent winners as follows: "The process culminated in a listing, which was
presented to the Board. Mr. Bowman moved to accept the apparent high bidders
list as representing those to whom licenses will be awarded, pending further
investigation of those bidders; Ms. Arnold seconded. Motion carried unanimously.
Ms. Arnold moved to conditionally reject all other bids not awarded at this time;
Mr. Bowman seconded. Motion carried unanimously. The Chairman explained the
conditional nature of both the apparent winners and apparent losers. Apparent
winners will be investigated before being offered the license. If for any reason,
including but not limited to past criminal violations, falsification of bid documents,
or failure to pay the balance of bid amounts, an apparent winner is deemed
ineligible to receive a retail liquor license, the license will be awarded to the next
highest bidder in the market zone."

We were unable to obtain the analyses or listing used by the Board to determine
the apparent winners. Based upon our understanding of the acceptance criteria, we
prepared and included as Appendix D on Page 51 in this report a schedule of bids
received for all rounds. In the second round, we noted no instances where the
highest bids, including the 5% resident preference, were not awarded the licenses.

The second round of bidding resulted in the receipt of $7,060,377.36 for 60 licenses
in 39 zones. No bids were received for the two licenses in Zones 57 and 58.
Therefore, a third round of bidding was needed for the Mingo County licenses.

ITEMS NOTED

Our examination was structured toward reviewing the second round of bids in terms
of the statutorial requirements of Chapter 60, Article 3A of the West Virginia Code,
the rules and regulations adopted by the Board in conformity with Chapter 29A of
the West Virginia Code, the bid acceptance criteria established b¥ the Board, and
the procedures and guidelines presented to bidders in the "Supplemental Data:
Retail Liquor Licensing" and the "Retail Liquor License Book". The results of our
examination follow:

Collection of Bid Price
Chapter 60, Article 3A, Section 10(e) of the West Virginia Code states in part,

"(e) Prior to the issuance of the retail license to the successful bidder, the bid price
and the annual retail license fee, as specified in section twelve [60-3A-12] of this
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The audit notes that the Board did not provide an adequate process for verifying
whether ot not a bidder was at that time a tesident of the State of West Viginia.
Although we may not agree that we were i non-compliance with W. V. Code
60-8A-10, we do agree that the process could have been petformed i a more
established and phedictable manner.  Generally speabing, when a tesident preference
claim was made, vatious efforts were made to ascertain whether or not the bidder was
a resident of the State.  This investigation would be made until the Board was
satisfied either way.

Bond Amount

Chapter 60, Article 3A, Section 11 of the West Virginia Code states in part,

"Each applicant submitting a bid under section ten [60-3A-10] of this article shall
~furnish to the commissioner a bond at the time of bidding, which bond shall
guarantee the payment of twenty-five percent of the price bid for the retail
license...."

Our examination showed the Class B retail license in Zone 92 was awarded to a
bidder whose bond was less than 25% of the bid price. The successful bid was
$1,001.00 and the required bond was $250.25. However, the bidder's bond was for
$250.00 and, therefore, short of the statutorial required bond by $0.25. Our
discussions with the Board's professional consultants indicated the Board decided
to accept the bid because the potential loss of revenue, in the event the bid was
rejected, was not justified due to the immaterial shortage in the bid bond. Our
review showed the next highest bid was $112.00 or $889.00 less than the winning
bid. We believe the provisions of Chapter 60, Article 3A, Section 11 of the West
Virginia Code required the bid to be rejected due to an inadequate bid bond.

Gt appears that a somewhat unusual thing occured with respect to bond amounts for
those who decided to "ot the edge" by bidding one dollar mote than their determined

set phice. As a consequence of that dction, these bidders often forgot to increase

theit bond amount by twentyfive cents to comply with the bond statute. As your

audit shows, several bidders had bonds that wete twentyfive cents chort. 9t was the
decision of the Board that this difference was deminimic and should not affect the
overall awarding decision, particulonly given the financial hawm i would bring to the
Otate §f it did so. This appears to have heon a teasonablle decision by the Board
given different legislative putpoces of W. Va. Code 60-3A-1, et seq.
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WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD

THIRD BID ROUND

Upon inquiry with ABCC personnel, no new information was presented to interested
bidders for the remaining two licenses in Zones 57 and 58. We were unable to
obtain instructions given to interested bidders in respect to the time and date of
the official bid opening and the deadline for the receipt of bids. However, it
appears from the May 14, 1991 Board minutes that the established deadline for the
receipt of bids was 1:00 p.m. on May 14, 1991.

ABCC personnel stated that the procedures used in the first round for the receipt
and recording of bids on the log sheets were used in the third round. We noted
from the log sheets that the ABCC began receiving bids on May 13, 1991.

The May 14, 1991 General Session Board meeting convened at 1:19 p.m. at the ABCC
administrative offices. The only Board member in attendance was Chairman
Williams. Due to a lack of a quorum, the bid opening and awarding of the
remaining two licenses was postponed until May 21, 1991 at 2:00 p.m.. It appears
that four sealed envelopes were received by the established deadline and presented

to the Board Chairman by Mr. Adkins, ABCC Director of Enforcement. Due to the
postponement, the Chairman instructed Mr. Adkins to return the sealed envelopes

to the safe and recessed the meeting.

The Board met at 2:00 p.m. on May 21, 1991; three of the five Board members were
present and the Chairman ordered the bid opening to proceed. The Board minutes
states, "Mr. Williams recognized Bill Adkins. Mr. Adkins brought forward the
envelope containing the four sealed bids that had been secured at the May 14 Board
meeting. Mr. Adkins also presented one pre-bid qualifying application which was
stamped in at ABC headquarters at 1:48 p.m. on May 14, 1991, noting that it may or
may not be supported by one of the four sealed bids. Mr. Adkins explained that
since their initial presentation to the Board, the bids had been resting in a secure
area of the State Treasurer's Office." Upon acceptance of the bids, the Board
adjourned into Executive Session.

The minutes of the Executive Session state, "Participating in the bid opening
process were several members of the ABC Commissioner's staff as well as individuals
representing the Department of Administration, the State Auditor, and the State
Treasurer. At the conclusion of the bid opening process, the results were
presented to the Board for preliminary review." The Board minutes do not address
the specific bid opening procedures to be followed; however, inquiry with ABCC
personnel indicate the procedures used in first round were also followed in the
third round. In addition, the minutes do not address the acceptance criteria
established by the Board to determine an adequate bid. However, upon inquiry
with the Board's professional consultants, it appears the the Board awarded the
licenses to the highest bid, including the 5% resident preference, received for the
two licenses in the remaining zones.
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The Board reconvened in General Session at 2:45 p.m. on May 21, 1991 and
conditionally awarded the two licenses in the remaining two zones. The meeting
was adjourned at 2:50 p.m. We were unable to obtain the analyses used by the
Board to determine the apparent winners. Based upon our understanding of the
acceptance criteria, we prepared and included as Appendix D on Page 51 in this
report, a schedule of bids received for all rounds. In the third round, we noted no
instances where the highest bids, including the 5% resident preference, were not
awarded the licenses. The third round of bidding resulted in the receipt of
$132,701.00 for the remaining two licenses in Zones 57 and 58.

ITEMS NOTED )

Our examination was structured toward reviewing the third round of bids in terms
of the statutorial requirements of Chapter 60, Article 3A of the West Virginia Code,
the rules and regulations adopted by the Board in conformity with Chapter 29A of
the West Virginia Code, the bid acceptance criteria established by the Board, and
the procedures and guidelines presented to bidders in the "Supplemental Data:
Retail Liquor Licensing" and the "Retail Liquor License Book". The results of our
examination follow:

.Collection of Bid Price

Chapter 60, Article 3A, Section 10(e) of the West Virginia Code states in part,

"(e) Prior to the issuance of the retail license to the successful bidder, the bid price
and the annual retail license fee, as specified in section twelve [60-3A-12] of this
article, shall be paid to the commissioner by money order, certified check or
cashier's check...."

Based on our examination of collections; the successful bidder for the Class A license
in Zone 58 did not remit the entire bid price of $131,501.00. We located a deposit
of $131,500.00 leaving a balance of $1.00 still due the State of West Virginia. We
believe the provisions of Chapter 60, Article 3A, Section 10(e) of the West Virginia
Code required the collection of the entire bid price before the issuance of the

retail license. Further, we believe the Commissioner should attempt to collect the
remaining balance due of $1.00.

Ot was discovered thiough the Audit that the Class A licensee in Gone 58 has
failed to nemit one dollar to' the State of West Vinginia, tephesenting the outstanding
balance of the license amount.  We will contemplate action to collect this money.

- 36 -




Bond Amount

Chapter 60, Article 3A, Section 11 of the West Virginia Code states in part,

"Each applicant submitting a bid under section ten [60-3A-10] of this article shall
furnish to the commissioner a bond at the time of bidding, which bond shall
guarantee the payment of twenty-five percent of the price bid for the retail
license...."

Our examination showed the Class A retail license in Zone 58 was awarded to a
bidder whose bond was less than 25% of the bid price. The successful bid was
$131,501.00 and the required bond was $32,875.25. However, the bidder's bond was
for $32,875.00 and, therefore, short of the statutorial required bond by $0.25. Our
discussions with the Board's professional consultants indicated that Board decided
to accept the bid because the potential loss of revenue, in the event the bid was
rejected, was not justified due to the immaterial shortage in the bid bond. Our
review showed the next highest bid was $52,400.00 or $79,101.00 less than the
winning bid. We believe the provisions of Chapter 60, Article 3A, Section 11 of the
West Virginia Code required the bid to be rejected due to an inadequate bid bond.

Gt appears that a somewhat unusual thing occutred with tespect to bond amounts for
those who decided to "get the edge” by bidding one dollar mote than their determined

set price. As a consoquence of that action, these bidders often forgot to increase
theit bond amount by twenty-five cents to comply with the bond statute. As your
audit shows, several bidders had bhonds that wete twentyfive cents short. 9t wae the
decision of the Board that this difference was deminimis and chould not affect the
overall awanding decision, panticulorly given the financial hatm it would bring to the

State if it did so. This appears to have been a reasonable decision by the Boatd
given different legiclative putposes of W. Va. Code 60-3A-1, et seq.

Criminal Background Investigations
Chapter 60, Article 3A, Section 8(d) of the West Virginia Code states in part,

"The commissioner shall disqualify each bid submitted by an applicant under section
ten [60-3A-10] of this article, and no applicant shall be issued or eligible to hold a
retail license under this article, if: (1) The applicant has been convicted in this
state of any felony or other crime involving moral turpitude or convicted of any
felony in this or any other state court or any federal court for a violation of any
state or federal liquor law;..."

To comply with the preceding Code section, the Board performed criminal
background investigations of the successful bidders. The bidders were required to
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WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD
ESTIMATED vs. ACTUAL REVENUES FROM RETAIL LICENSE SALES
As noted earlier, the sale of retail licenses was estimated to generate $20,000,000 in

one-time revenues. The graph below depicts the results of the revenues received
from the sale of retail licenses.
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As noted above, the total actual revenues were $4,777,284 less than the estimated
$20,000,000. We noted that the remaining inventories held in State-owned liquor
stores were discounted 20% from the retail price and sold to retail licensees.
Revenues generated from the discounted liquor sales totaled $4,428,099. The
addition of the inventory sales with the $15,222,716 derived from license sales
resulted in total cash receipts generated through the divestiture process of
$19,650,815.

.



WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD

NOT REBIDDING vs. REBIDDING RETAIL LICENSES

The following graph- depicts the results of rebidding the retail licenses rejected due
to inadequate bids in the first round:
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No Rebid Rebid Decrease)Increase
Round 1 $11,986,870 $8,029,638 ($3,957,232)
Round 2 $525,033 $7,060,377 $6,535,344
[_JRound 3 $132,701  $132,701 $0
|| Total $12,644,604 $15,222,716 $2,578,112

The results of our analysis of the effect on revenues created by the Board's decision
to rebid those licenses that received inadequate bids in the first round indicate the

total bid amounts increased $2,578,112 or 65.15%.
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WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD
ROUND 1 - SCHEDULE OF BIDS SUBJECT TO CRITERIA NO. 1
38.7% THRESHOLD OF BID-TO-SALES PERCENTAGE AVERAGES

APPENDIX A
Total High Bid
License License Amounts per Zone Fiscal Year %
Mkt.  Types Types wv (Excludes §% 1989 Zone Bid to %
Zone Authorized High Bidders per Zone Awarded Resident WV Preference) Sales Sales Average
Averages Greater Than 38.7%
84 A Davies, Richard A Yes $306,000.00 $337,535.00 90.66% 90.66%
62 A Giant Eagle, Inc. A No $263,000.00 $344,087.00 76.43% 83.55%
86 A Canaan Valley Stores, inc. A Yes $101,400.00 $150,339.00 67.45% 78.18%
64 A 7-11 A No $100,100.00 $157,044.00 63.74% 74.57%
22 A 7-11 A No $150,100.00 $266,435.00 56.34% 70.92%
30 A Giant Eagle, inc. A No $263,000.00 $504,610.00 52.12% '67,79%
3% B 7-11 ’ B No $100,100.00 $197,655.00 50.64% 65.34%
3 A&B  7-11/Penn&Penn A/B No/Yes $751,261.00 $1,529,905.00 49.11% 63.31%
34 A&B  7-11/Fridley, Cindy & Keith A/B No/Yes $445,102.00 $965,498.00 46.10% 61.40%
11- A Phar Mor, Inc. A No $263,000.00 $620,161.00 2.4% 59.50%
10 A&2B  Big Bear/ Rite Aid/ Nuil, R. A/B/B Yes/Yes/No $1,501,311.00 $3,565,406.00 42.11% 57.92%
60 A Moser, Joseph A Yes $127,536.00 $329,747.00 38.68% 56.31%
94 A&2B  Big Bear/Phar Mor/Mini Giants A/B/é Yes/No/Yes $1,020,010.00 $2,859,317.00 35.67% 54.73%
20 A McClung, ll, Charles A Yes $227,500.00 $669,378.00 33.99% 53.25%
43 A Giant Eagle, Inc. A No $225,000.00 $702,347.00 32.04% 51.83%
79 A Carrico, H. Clifton A Yes $252,252.00 $791,530.00 31.87% 50.58%
41 A&B  Ferrell, Michael/Rite Aid A/B Yes $242,821.00 $800,527.00 30.33% 49.39%
18 A 7-11 A No $60,100.00 $215,144.00 27.93% 48.20%
75 A Big Bear Stores A Yes $150,010.00 $538,912.00 27.84% 47.13%
38 A&2B  Pack, L/Billo, R./Rite Aid A/B/B Yes $208,202.02 $785,741.00 26.50% 46.10%
1 A Prusa, John Pe Yes $40,001.00 $155,264.00 25.76% 45.13%
82 A Starcher, Kenneth A Yes $60,000.00 $238,323.00 25.18%8 44.22%
¢ I A Witscheys Mkt., Inc. A Yes $121,000.00 $484,592.00 24.97% 43.38%
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APPENDIX A

Page 2
Total High Bid
License License Amounts per Zone Fiscal Year %
Mkt. Types Types wv {(Excludes 5% 1989 Zone Bid to %

Zone Authorized High Bidders per Zone Awarded Resident WYV Preference) Sales Sales Average

Xveraqes Greater Than 38.7% - Continued
39 A Giant Eagle, Inc. No $106,000.00 $426,834.00 24.83% 42.61%
42 B Rite Aid B Yes $36,363.00 $149,678.00 24.29% 41.88%

5 A Rite Aid A Yes $79,791.00 $347,199.00 22.98% 41.15%

32 A Rite Aid A Yes $60,552.00 $270,716.00 22.37% 40.46%
21 A Rite Aid A Yes $53,412.00 $242,331.00 22.04% 39.80%
33 A Rite Aid A Yes $43,048.00 $201,133.00 21.40% 39.16%
83 A Beavers, Richard A No $54,000.00 $252,319.00 21.40%

Averages Less Than 38.7%
29 A Giant Eagle, Inc. A No $50,000.00 $237,669.00 21.04% 38.56%
72 A Péddicord, Pam Yes $50,000.00 $241,370.00 20.72% 37.98%
80 B McCauley, Troy Yes $30,602.26 $151,5624.00 20.13% 37.43%
36 A&3B Rite Aid/Big Bear/Big John/Pack, L. Yes $1,092,011.00 $5,442,425.00 20.06% 36.90%
69 A Rite Aid Yes $32,291.00 $170,041.00 18.99% 36.37%

8 A Rite Aid Yes $90,001.00 $477,279.00 '18.86% 35.87%

63 2B Coughlan, Charles/Lewis, Gordon Yes $26,600.00 $142,811.00 18.63% 35.39%
88 A Holiday, Robert Yes $95,250.00 $528,777.00 18.01% 34.92%
19 A Rite Aid Yes $125,001.00 $694,816.00 17.99% 34.48%
47 A Rite Aid . Yes $65,001.00 $363,539.00 17.88% 34.05%
16 A Rite Aid Yes $125,001.00 - $725,216.09 17.24% 33.63%
66 A Rite Aid Yes $65,001.00 $377,872.00 17.20% 33.23%
70 A Dilley, Jr., Vency F. Yes $50,000.00 $298,529.00 16.75% 32.84%
51 A Mason, Phillip Yes $40,000.00 $244,325.00 16.37% 32.46%
49 2B Rite Aid/Lambert, Pamela Yes $35,001.00 $221,687.00 15.79% 32.08%
50 A Rite Aid Yes $55,001.00 $349,697.00 15.73% 31.71%
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APPENDIX A
Page 3
Total High Bid
License License Amounts per Zone Fiscal Year %
Mkt.  Types Types wv {Excludes 5% 1989 Zone Bid to %
Zone Authorized High Bidders per Zone Awarded  Resident WYV Preference) Sales Sales Average
Averages Less Than 38.7% - Continued
61 A Old Mill - Steve Lorenze Yes $300,000.00 $1,929,962.00 15.54% 31.36%
15 A Rite Aid Yes $90,001.00 $6579,839.00 15.52% 31.03%
45 A Rite Aid Yes $48,892.00 $322,148.00 15.18% 30.70%
28 A&B  Rite Aid/Romano, John Yes/No $217,501.00 $1,516,641.00 14.34% 30.36%
46 A&B_ Kroger Company/Giant Eagle Yes/No $156,000.00 $1,091,971.00 14.29% 30.04%
78 A Fink, Leonard Yes $51,999.00 $368,726.00 14.10% 29.73%
37 A&2B Rite Aid/PJS, Inc. Yes $439,000.00 '$3,158,926.00 13.90% 29.42%
89 A Big Bear Stores Yes $50,010.00 $3%5,319.00 13.32% 29.12%
87 A Peters, Harry Yes $20,100.00 $154,686.00 12.99% 28.82%
76 A&2B Rite Aid/J&M Crossroads/Wood, J. Yes/No/Yes $217,009.00 $1,705,103.00 12.73% 28.53%
17 A Starcher, Kenneth Yes $20,000.00 $162,555.00 12.30% 28.24%
85 2B Rite Aid/Canaan Valley Yes $21,127.00 $173,412.00 12.18% 27.96%
90 A Sams, John Kenneth Yes $30,000.00 $251,276.00 11.94% 27.68%
27 A Sherman, Eva A Yes $27,100.00 $241,227.00 11.23% 27.40% **
25 A D'Andrea, Frank No $100,000.00 $981,813.00 10.19% 27.12%
52 A Katz, David Yes $60,000.00 $1,317,411.00 4.55% 26.75%
67 A&2B Three State Dist./Rite Aid Yes $100,001.00 $2,307,023.00 4.33% 26.38%
53 A’ l.:ID Corp., F. Nedorezov No $30,400.00 $958,818.00 3.17% 26.02%
77 A&B  Gonzalez, Anthony Yes $2,000.00 $291,247.00 0.69% 25.62%
44 A North Pole lce-J. Viglianco Yes $5,005.00 $826,738.00 0.61% 25.23%
24 A Riggi, lvito Yes $625.00 $153,085.00 0.34% 24.86%
7 A Na Bids Received $0.00 $226,777.00 N/A N/A
9 ) B No Bids Received $0.00 $412,496.00 N/A N/A
23 A No Bids Received $0.00 $368,037.00 N/A N/A
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APPENDIX A

Page 4
Total High Bid
License License Amounts per Zone Fiscal Year %
Mkt.  Types Types wv (Excludes 5% 1989 Zone Bid to %
Zone Authorized High Bidders per Zone Awarded Resident WV Preference) Sales Sales Average
Averages Less Than 38.7% - Continued
57 B No Bids Received $0.00 $234,289.00 N/A N/A
58 A No Bids Received $0.00 $472,236.00 N/A N/A
59 B No Bids Received $0.00 $203,190.00 N/A N/A
68° A No Bids Received $0.00 $155,658.00 N/A N/A

*%

Carol Floyd, a resident bidder, submitted a $101,026 bid for the Class A license in Zone 39. The

inclusion of the 5% WV resident preference resulted in a total bid price of $106,077.30 which exceeded

the $106,000 bid from Giant Eagle, a non-resident. Accordingly, the Board awarded the Class A

license to the resident bidder.

The percentage averages for Zones 27 and 29 fell below the 38.7% threshold level. However, the
Board awarded licenses in these zones.
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WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD
ROUND 1 - SCHEDULE OF BIDS SUBJECT TO CRITERIA NO. 2
1989 ZONE SALES OF $140,000 OR LESS

APPENDIX B
Total High Bid
License Lic‘:ens'e Amounts per Zone Fiscal Year
Market Types Type wv {Includes 5% 1989 Zone
Zone  Authorized High Bidders per Zone Awarded Resident WV Preference) Sales

98 B Rite Aid B Yes $34,616.40 $136,062.00
81 A Rite Aid A Yes $27,563.565 $134,358.00
73 2B Peddicord, Pam/Gallina, Peter B/B Yes/Yes $15,883.35 $126,118.00
56 B Rite Aid B Yes $31,776.15  $125,308.00
48 B Roush, Diana B Yes $6,825.00 $121,928.00
97 B Rite Aid B Yes $27,325.20 $120,382.00

2 A No Bids Received ) $0.00 $119,878.00
96 B Rite Aid B Yes $24,942.75 $118,325.00
65 B Rite Aid B Yes $29,920.80 $118,284.00
40 A Rite Aid A Yes $19,071.15  $116,647.00
31 B No Bids Received $0.00 $115,151.00
54 A 7-11 A No $75,100.00 $114,529.00

6 B Martin, Andrew - Rejected B-Rejected No $26,500.00 $101,208.00
95 B Henrie, John B Yes $11,436.60 $98,984.00
26 B Lewis, Jr., Howard B Yes $18,116.70 588,774.00
13 A Rite Aid A Yes $12,645.15 $87,452.00
71 B T. Lanier-W. Burns B Yes $5,880.00 $79,181.00
14 A No Bids Received $0.00 $77,785.00
55 A Wolfe, Judith A Yes $4,200.00 $71,453.00
93 A _ Sams, John A Yes $525.00 $69,242.00
92 B No Bids Received $0.00 $47,121.00
74 A Hatfield, Robert A Yes $53,550.00 $0.00
12 A Reip, Norma A Yes $1,054.20 $0.00

4 2B 7-11/Larne, Lewis & Lickey B/B No/Yes $163,625.00 $0.00

*

Subsequent to the August 30, 1990 conditional acceptance of the apparent winning bid, the
Board became aware of the bidder's criminal conviction. Accordingly, the Board rejected the
$26,500»bid for the Class B license in Zone 6 on November 8, 1990.

- 46 -



WEST VIRGINIA STATE RETAIL LIQUOR LICENSING BOARD
ROUND 1 - SCHEDULE OF CRITERIA NO. 1 IN COMPLIANCE
WITH CHAPTER 60, ARTICLE 3A, SECTION 10a OF THE WEST VIRGINIA CODE
| APPENDIX C
Total High Bid

License License Amounts per Zone  Fiscal Year %

Mkl- Types Types wv {Includes 5% 1989 Zone Bid to %

2one Authorized High Bidders per Zone Awarded Resident WV Preference) Sales Sales Average

;.!;;lraqes Greater Than 38.7%
84 A Davies, Richard A Yes $321,300.00 $337,535.00 95.19% 95.19%
§2 A Giant Eagle, Inc. A No $263,000.00 $344,087.00 76.43% 85.81%
£6 A Canaan Valley Stores, Inc. A Yes $'IQ6,470.00 $150,339.00 70.82% 80.81%
64 A 7-11 A No $100,100.00 $157,044.00 63.74% 76.55%
22 A 7-11 A No $150,100.00 $266,435.00 56.34% 72.50%
30 A Giant Eagle, Inc. A No $263,000.00 $504,610.00 52.12% 639.11%
i5 B 7-11 B No $100,100.00 $197,655.00 50.64% 66.47%
3  A&B  7-11/Penn&Penn-R. Pennington A/B No/Yes $756,316.55 $1,529,905.00 49.44% 64.34%
34 A&B  7-11/Cindy&Keith Fridley A/B No/Yes $446,102.10 $965,498.00 46.20% 62.32%
10 A&2B Big Bear Stores/Rite Aid/Nuli, R. A/B/B  Yes/Yes/No $1,5675,811.55 $3,565,406.00 44.20% 60.51%
11 A Phar Mor, Inc. A No $263,000.00 $620,161.00 42.41% 58.87%
50 A Moser, Joseph A Yes $133,912.80 $329,747.00 40.61% 57.35%
24  A&2B Big Bear/Phar Mor/Mini Giants A/B/B  Yes/No/Yes $1,063,510.50 $2,859,317.00 37.19% 55.79%
20 A McClung, Il, Charles A Yes $238,875.00 $669,378.00 35.69% 54.36%
79 A Carrico, H. Clifton A Yes $264,864.60 $791,530.00 33.46% 52.897%
43 A Giant Eagle, Inc. A No $225,000.00 $702,347.00 32.04% 51.66%
41 A&B  Ferrell, Michael/Rite Aid A/B Yes $254,962.05 $800,527.00 31.85% 50.49%
75 A Big B(far Stoges A Yes $157,510.50 $538,912.00 29.23% 49.31%
18 A 7-11 A No ‘ $60,100.00 $215,144.00 27.93% 48.19%
38 A&2B Pack, Lawrence/Billo, R./Rite Aid ‘ A/B/B Yes $218,612.12 $785,741.00 27.82% 47.17%
1 A Prusa, John A Yes $42,001.05 $155,264.00 27.05% 46.21%
B2 A Starcher, Kenneth A Yes $63,000.00 $238,323.00 26.43% '45.31%
91 A Witscheys Mkt., Inc. i A Yes $127,050.00 $484,592.00 26.22% 44.48%
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Page 2
| Total High Bid
License License Amounts per Zone  Fiscal Year %
Mkt. Types Types wv (lncludes 5% 1989 Zone Bid to %
Zore Authorized High Bidders per Zone Awarded Resident WV Preference} Sales Sales Average
J;L;_;;‘HQES Greater Than 38.7% -‘Continued
42 B Rite Aid B Yes $38,181.15 $149,678.00 25.51% 43.69%
39 A Floyd, Carol A Yes $106,077.30 $426,834.00 24.85% 42.94%
5 A Rite Aid A Yes $83,780.55 $347,199.00 24.13% 42.21%
32 A Rite Aid A Yes $63,579.60 $270,716.00 23.49% 41.52%
21 A Rite Aid A Yes $56,082.60 $242,331.00 23.14% 40.86%
33 A Rite Aid A Yes $45,200.40 $201,133.00 22.47% 40.23%
72 A Peddicord, Pam Yes $52,500.00 $241,370.00 21.75% 39.61%
83 A Beavers, Richard A No $64,000.00 $252,319.00 21.40% 39.03%
Averages Less Than 38.7%
80 B McCauley, Troy Yes $32,027.37 $151,524.00 21.14% 38.47%
36 A&3B Rite Aid/Big Bear/Big John/Pack, L. Yes $1,146,611.565 $5,442,425.00 21.07% 37.94%
29 A Giant Eagle, Inc. A No $50,000.00 $237,669.00 21.04% 37.44%
89 A Rite Aid Yes $33,905.55 $170,041.00 19.94% 36.94%
8 A Rite Aid Yes © $94,501.05 $477,279.00 19.80% 36.47%
63 2B Coughlan, Charles/Lewis,Gordon Yes $27,9§0.00 $142,811.00 19.56% , 36.01%
88 A Holiday, Robert Yes $100,012.50 $528,777.00 18.91% 35.56%
‘19 A Rite Aid Yes $131,251.05 $694,816.00 15.89% 35.13%
47 A Rite Aid Yes $68,251.05 $363,539.00 18.77% 34.72%
16' A Rite Aid Yes $131,251.05 $725,216.00 18.10% 34.32%
66 A Rite Aid Yes $68,251.05 $377,872.00 18.06% 33.93%
70 A Dilley, Jr., Vency F. Yes $52,500.00 $298,529.00 17.59% 33.55%
., .
51 A Mason, Phillip Yes $42,000.00 $244,325.00 17.19% 33.18%
49 2B Rite Aid/Lambert, Pamela Yes $36,751.05 - $221,687.00 16.58% 32.81%
50 A Rite Aid Yes $67,751.05 $349,697.00 16.51% 32.46%

* %




| APPENDIX C
Page 3
Total High Bid
License License Amounts per Zone  Fiscal Year %
Mkt. Types Types wv {Includes 5% 1989 Zone Bid to %
Zone Authorized High Bidders per Zone Awarded Resident WV Preference) Sales Sales Average
| Averages Less Than 38.7% - Continued

61 A Old Mill - Steve Lorenze Yes $315,000.00 $1,929,962.00 16.32% 32.11%
15 A Rite Aid Yes $94,501.05 $679,839.00 16.30% 31.78%
45 A Rite Aid Yes $651,336.60 $322,148.00. 15.94% 31.46%
28 A&B  Rite Aid/Romano, John Yes/No $227,751.05 $1,516,641.00 15.02% 31.13%
78 A Fink, Leonard Yes $54,598.95 $368,726.00 14.81% 30.81%
37 A&2B Rite Aid/PJS, Inc. Yes $460,950.00 $3,158,926.00 14.59% 30.50%
46 A&B Kroger Company/Giant Eagle Yes/No $158,500.00 $1,091,971.00 14.52% 30.20%
89 A Big Bear Stores Yes $52,510.50 $375,319.00 13.99% 29.90%
87 A Peters, Harry Yes $21,105.00 $154,686.00 13.64% 29.60%
76 A&2B Rite Aid/J&M Crossroads/Wood, J. Yes/No/Yes $226,259.05 $1,705,103.00 13.20% 29.31%
17 A Starcher, Kenneth Yes $21,000.00 $162,555.00 12.92% 29.02%
85 2B Rite Aid/Canaan Valley Yes $22,183.35 $173,412.00 12.79% 28.74%
90 A Sams, John Kenneth Yes $31,500.00 $251,276.00 12.54% 2‘8.47% .
27 A Sherman, Eva A Yes $28,455.00 $241,227.00 11.80% 28.19% **
2.5 A D’'Andrea, Frank No $100,000.00 $981,813.00 10.19% 27.89%
52 A Katz, David Yes $63,000.00 $1,317,411.00 4.78% 27.52%
67 A&2B Three State Dist./Rite Aid Yes $105,001.05 $2,307,023.00 4.55% 27.16%
53 A FID Corp., F. Nedorezov No $30,400.00 $958,818.00 3.17% 26.78%
77 A&B  Gonzalez, Anthony Yes $2,100.00 $291,247.00 0.72% 26.38%
44 A North Pole Ice-J. Viéiianco- Yes $5,255.25 $826,738.00 ‘ 0.64% 25.99%
24 A Riggi, lvito Yes $551.25 $153,085.00 0.36% 25.61%

7 A No Bids Received $0.00 $226,777.00 N/A N/A

9 B No Bids Received $0.00 $412,496.00 N/A N/A
23 A No Bids Received $0.00 $368,037.00 N/A N/A
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APPENDIX C

Page 4
Total High Bid
License License Amounts per Zone Fiscal Year %
Mkt.  Types _ Types wv (Includes 5% 1989 Zone Bid to %
Zone Authorized High Bidders per Zone Awarded Resident WV Preference) Sales Sales Average
Averages Less Than 38.7% - Continued
57 B No Bids Received $0.00 $234,289.00 N/A N/A
58 A No Bids Received $0.00 $472,236.00 N/A N/A
59 B No Bids Received $0.00 $203,190.00 N/A N/A
68 A No Bids Received ) $0.00 $155,658.00 N/A N/A

*  In compliance with Chapter 60, Article 3A, Section 10a of the West Virginia Code, the addition of the 5%
WV resident preference to Pam Peddicord’'s $50,000 bid for the Class A license in Zone 72 would have
resulted in a total bid price of $52,500. The 39.61% average, based upon the $52,500 bid price,
exceeded the 38.7% threshold level established by the Board. Based upon the Board's acceptance
criteria, it appears this bidder would have been awarded the Class A license in Zone 72. However,
the Board rebid this license in the second round.

-

The percentage averages for Zones 27 and 29 fell below the 38.7% threshold level. However, the
Board awarded Iiceqses in these zones.

*k
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STATE OF WEST VIRGINIA
OFFICE OF LEGISLATIVE AUDITOR, TO WIT:

I, Thedford L. Shanklin, CPA, Director, Legislative Post Audit
Division, do hereby certify that the report appended hereto was made
under my direction and supervision, under the provisions of the West
Virginia Code, Chapter 60, Article 3A, Section 10, and that the same
1s a true and correct copy of said report.

Given under my hand this /é’?z“%day of /&Zw‘m/4&fg/

1993.

SNl Kottt

Thedfoéd L. Shanklin, CPA, Director
Legislative Post Audit Division
Copy forwarded to the Secretary of the Department of
Administration to be filed as a public record. éopies forwarded to
the West Virginia State Retail Liquor Licensing Board; Governor;

Attorney General; and State Auditor.
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