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Ch. 122] GAMBLING 1253

®
CHAPTER 122

(Com. Sub. for S. B. 9 - By Senators Tarr, Weld, Jeffries,
Phillips, Nelson, Takubo, Maroney, and Woodrum)

[Passed March 24, 2021; in effect 90 days from passage (June 22, 2021)]
[Approved by the Governor on April 2, 2021.]

AN ACT to amend and reenact §29-22A-10 of the Code of West
Virginia, 1931, as amended, relating to continuation of
Licensed Racetrack Modernization Fund; and making
technical corrections.

Be it enacted by the Legislature of West Virginia:

ARTICLE 22A. RACETRACK VIDEO LOTTERY.

§29-22A-10. Accounting and reporting; commission to provide
communications protocol data; distribution of net terminal
income; remittance through electronic transfer of funds;
establishment of accounts and nonpayment penalties;
commission control of accounting for net terminal income;
settlement of accounts; manual reporting and payment
may be required; request for reports; examination of
accounts and records.

(a) The commission shall provide to manufacturers, or
applicants applying for a manufacturer’s permit, the protocol
documentation data necessary to enable the respective
manufacturer’s video lottery terminals to communicate with the
commission’s central computer for transmitting auditing program
information and for activation and disabling of video lottery
terminals.

(b) The gross terminal income of a licensed racetrack shall be
remitted to the commission through the electronic transfer of funds.
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Licensed racetracks shall furnish to the commission all information
and bank authorizations required to facilitate the timely transfer of
moneys to the commission. Licensed racetracks must provide the
commission 30 days’ advance notice of any proposed account
changes in order to assure the uninterrupted electronic transfer of
funds. From the gross terminal income remitted by the licensee to
the commission:

(1) The commission shall deduct an amount sufficient to
reimburse the commission for its actual costs and expenses
incurred in administering racetrack video lottery at the licensed
racetrack and the resulting amount after the deduction is the net
terminal income. The amount deducted for administrative costs and
expenses of the commission may not exceed four percent of gross
terminal income: Provided, That any amounts deducted by the
commission for its actual costs and expenses that exceeds its actual
costs and expenses shall be deposited into the State Lottery Fund.
For the fiscal years ending June 30, 2011 through June 30, 2030,
the term “actual costs and expenses” may include transfers of up to
$9 million in surplus allocations for each fiscal year, as calculated
by the commission when it has closed its books for the fiscal year,
to the Licensed Racetrack Modernization Fund created by
subdivision (2), of this subsection. For all fiscal years beginning on
or after July 1, 2001, the commission shall not receive an amount
of gross terminal income in excess of the amount of gross terminal
income received during the fiscal year ending on June 30, 2001,
but four percent of any amount of gross terminal income received
in excess of the amount of gross terminal income received during
the fiscal year ending on June 30, 2001, shall be deposited into the
fund established in §29-22-18a of this code; and

(2) A Licensed Racetrack Modernization Fund is created
within the lottery fund. For all fiscal years beginning on or after
July 1, 2011, and ending with the fiscal year beginning July 1,
2030, the commission shall deposit such amounts as are available
according to subdivision (1) of this subsection into a separate
facility modernization account maintained within the Licensed
Racetrack Modernization Fund for each racetrack. Each racetrack’s
share of each year’s deposit shall be calculated in the same ratio as
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each racetrack’s apportioned contribution to the four percent
administrative costs and expenses allowance provided for in
subdivision (1) of this subsection for that year. For each $2
expended by a licensed racetrack for facility modernization
improvements at the racetrack, having a useful life of three or more
years and placed in service after July 1, 2011, the licensed racetrack
shall receive $1 in recoupment from its facility modernization
account. If the licensed racetrack’s facility modernization account
contains a balance in any fiscal year, the unexpended balance from
that fiscal year will be available for matching for one additional
fiscal year, after which time, the remaining unused balance carried
forward shall revert to the lottery fund. For purposes of this section,
the term “facility modernization improvements” includes
acquisitions of new and unused video lottery terminals and related
equipment. Video lottery terminals financed through the
recoupment provided in this subdivision must be retained by the
licensee in its West Virginia licensed location for a period of not
less than five years from the date of initial installation.

(c) The amount resulting after the deductions required by
subsection (b) of this section constitutes net terminal income that
shall be divided as set out in this subsection. For all fiscal years
beginning on or after July 1, 2001, any amount of net terminal
income received in excess of the amount of net terminal income
received during the fiscal year ending on June 30, 2001, shall be
divided as set out in §29-22A-10b of this code. The licensed
racetrack’s share is in lieu of all lottery agent commissions and is
considered to cover all costs and expenses required to be expended
by the licensed racetrack in connection with video lottery
operations. The division shall be made as follows:

(1) The commission shall receive 30 percent of net terminal
income, which shall be paid into the State Lottery Fund as provided
in §29-22A-10a of this code;

(2) Until July 1, 2005, 14 percent of net terminal income at a
licensed racetrack shall be deposited in the special fund established
by the licensee, and used for payment of regular purses in addition
to other amounts provided for in §19-23-1 et seq. of this code, on
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and after July 1, 2005, the rate shall be seven percent of net terminal
income;

(3) The county where the video lottery terminals are located
shall receive two percent of the net terminal income: Provided,
That:

(A) Beginning July 1, 1999, and thereafter, any amount in
excess of the two percent received during the fiscal year 1999 by a
county in which a racetrack is located that has participated in the
West Virginia Thoroughbred Development Fund since on or before
January 1, 1999, shall be divided as follows:

(i) The county shall receive 50 percent of the excess amount;
and

(i1) The municipalities of the county shall receive 50 percent of
the excess amount, said 50 percent to be divided among the
municipalities on a per capita basis as determined by the most
recent decennial United States census of population; and

(B) Beginning July 1, 1999, and thereafter, any amount in
excess of the two percent received during the fiscal year 1999 by a
county in which a racetrack other than a racetrack described in
paragraph (A) of this subdivision is located and where the racetrack
has been located in a municipality within the county since on or
before January 1, 1999, shall be divided, if applicable, as follows:

(i) The county shall receive 50 percent of the excess amount;
and

(i1)) The municipality shall receive 50 percent of the excess
amount; and

(C) This proviso shall not affect the amount to be received
under this subdivision by any other county other than a county
described in paragraph (A) or (B) of this subdivision;

(4) One percent of net terminal income shall be paid for and on
behalf of all employees of the licensed racing association by
making a deposit into a special fund to be established by the Racing
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Commission to be used for payment into the pension plan for all
employees of the licensed racing association;

(5) The West Virginia Thoroughbred Development Fund
created pursuant to §19-23-13b of this code and the West Virginia
Greyhound Breeding Development Fund created pursuant to §19-
23-10 of this code shall receive an equal share of a total of not less
than one and one-half percent of the net terminal income;

(6) The West Virginia Racing Commission shall receive one
percent of the net terminal income which shall be deposited and
used as provided in §19-23-13c of this code;

(7) A licensee shall receive 46 and one-half percent of net
terminal income;

(8)(A) The Tourism Promotion Fund established in §5B-2-12
of this code shall receive three percent of the net terminal income:
Provided, That for the fiscal year beginning July 1, 2003, the
tourism commission shall transfer from the Tourism Promotion
Fund $5 million of the three percent of the net terminal income
described in this section and §29-22A-10b of this code into the
fund administered by the West Virginia Economic Development
Authority pursuant to §31-15-7 of this code, $5 million into the
Capitol Renovation and Improvement Fund administered by the
Department of Administration pursuant to §5A-4-6 of this code,
and $5 million into the Tax Reduction and Federal Funding
Increased Compliance Fund; and

(B) Notwithstanding any provision of paragraph (A) of this
subdivision to the contrary, for each fiscal year beginning after
June 30, 2004, this three percent of net terminal income and the
three percent of net terminal income described in §29-22a-
10b(a)(8)(B) of this code shall be distributed as provided in this
paragraph as follows:

(i) 1.375 percent of the total amount of net terminal income
described in this section and §29-22A-10b of this code shall be
deposited into the Tourism Promotion Fund created pursuant to
§5B-2-12 of this code;
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(i1) 0.375 percent of the total amount of net terminal income
described in this section and in §29-22A-10b of this code shall be
deposited into the Development Office Promotion Fund created
pursuant to §5B-2-3b of this code;

(ii1) 0.5 percent of the total amount of net terminal income
described in this section and in §29-22A-10b of this code shall be
deposited into the Research Challenge Fund created pursuant to
§18B-1B-10 of this code;

(iv) 0.6875 percent of the total amount of net terminal income
described in this section and in §29-22A-10b of this code shall be
deposited into the Capitol Renovation and Improvement Fund
administered by the Department of Administration pursuant to
§5A-4-6 of this code; and

(v) 0.0625 percent of the total amount of net terminal income
described in this section and in §29-22A-10b of this code shall be
deposited into the 2004 Capitol Complex Parking Garage Fund
administered by the Department of Administration pursuant to
§5A-4-5a of this code;

(9)(A) On and after July 1, 2005, seven percent of net terminal
income shall be deposited into the Workers” Compensation Debt
Reduction Fund created in §23-2d-5 of this code: Provided, That
in any fiscal year when the amount of money generated by this
subdivision totals $11 million, all subsequent distributions
pursuant to this subdivision shall be deposited in the special fund
established by the licensee and used for the payment of regular
purses in addition to the other amounts provided in §19-23-1 et seq.
of this code;

(B) The deposit of the seven percent of net terminal income
into the Workers’ Compensation Debt Reduction Fund pursuant to
this subdivision shall expire and not be imposed with respect to
these funds and shall be deposited in the special fund established
by the licensee and used for payment of regular purses in addition
to the other amounts provided in §19-23-1 et seq. of this code on
and after the first day of the month following the month in which
the Governor certifies to the Legislature that: (i) The revenue bonds
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issued pursuant to §23-2D-1 ef seq. of this code have been retired
or payment of the debt service provided for; and (ii) that an
independent certified actuary has determined that the unfunded
liability of the old fund, as defined in chapter 23 of this code, has
been paid or provided for in its entirety; and

(10) The remaining one percent of net terminal income shall be
deposited as follows:

(A) For the fiscal year beginning July 1, 2003, the veterans
memorial program shall receive one percent of the net terminal
income until sufficient moneys have been received to complete the
veterans memorial on the grounds of the State Capitol Complex in
Charleston, West Virginia. The moneys shall be deposited in the
State Treasury in the Division of Culture and History special fund
created pursuant to §29-11-3 of this code: Provided, That only after
sufficient moneys have been deposited in the fund to complete the
veterans memorial and to pay in full the annual bonded
indebtedness on the veterans memorial, not more than $20,000 of
the one percent of net terminal income provided in this subdivision
shall be deposited into a special revenue fund in the State Treasury,
to be known as the John F. ‘Jack’ Bennett Fund. The moneys in
this fund shall be expended by the Division of Veterans Affairs to
provide for the placement of markers for the graves of veterans in
perpetual cemeteries in this state. The Division of Veterans Affairs
shall promulgate legislative rules pursuant to the provisions of §29-
3-1 et seq. of this code specifying the manner in which the funds
are spent, determine the ability of the surviving spouse to pay for
the placement of the marker and setting forth the standards to be
used to determine the priority in which the veterans’ grave markers
will be placed in the event that there are not sufficient funds to
complete the placement of veterans’ grave markers in any one year,
or at all. Upon payment in full of the bonded indebtedness on the
veterans memorial, $100,000 of the one percent of net terminal
income provided in this subdivision shall be deposited in the
special fund in the Division of Culture and History created pursuant
to §29-11-3 of this code and be expended by the Division of Culture
and History to establish a West Virginia veterans memorial
archives within the Cultural Center to serve as a repository for the
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documents and records pertaining to the veterans memorial, to
restore and maintain the monuments and memorial on the capitol
grounds: Provided, however, That $500,000 of the one percent of
net terminal income shall be deposited in the State Treasury in a
special fund of the Department of Administration, created pursuant
to §5A-4-5 of this code, to be used for construction and
maintenance of a parking garage on the State Capitol Complex; and
the remainder of the one percent of net terminal income shall be
deposited in equal amounts in the Capitol Dome and Improvements
Fund created pursuant to §5A-4-2 of this code and Cultural
Facilities and Capitol Resources Matching Grant Program Fund
created pursuant to §29-1-3 of this code.

(B) For each fiscal year beginning after June 30, 2004:

(1) Five hundred thousand dollars of the one percent of net
terminal income shall be deposited in the State Treasury in a
special fund of the Department of Administration, created pursuant
to §5A-4-5 of this code, to be used for construction and
maintenance of a parking garage on the State Capitol Complex; and

(i1) The remainder of the one percent of net terminal income
and all of the one percent of net terminal income described in §29-
22A-10b(a)(9)(B) of this code shall be distributed as follows: The
net terminal income shall be deposited in equal amounts into the
Capitol Dome and Capitol Improvements Fund created pursuant to
§5A-4-2 of this code and the Cultural Facilities and Capitol
Resources Matching Grant Program Fund created pursuant to §29-
1-3 of this code until a total of $1,500,000 is deposited into the
Cultural Facilities and Capitol Resources Matching Grant Program
Fund; thereafter, the remainder shall be deposited into the Capitol
Dome and Capitol Improvements Fund.

(d) Each licensed racetrack shall maintain in its account an
amount equal to or greater than the gross terminal income from its
operation of video lottery machines, to be electronically transferred
by the commission on dates established by the commission. Upon
a licensed racetrack’s failure to maintain this balance, the
commission may disable all of a licensed racetrack’s video lottery
terminals until full payment of all amounts due is made. Interest



Ch. 122] GAMBLING 1261

shall accrue on any unpaid balance at a rate consistent with the
amount charged for state income tax delinquency pursuant to
chapter 11 of this code. The interest shall begin to accrue on the
date payment is due to the commission.

(e) The commission’s central control computer shall keep
accurate records of all income generated by each video lottery
terminal. The commission shall prepare and mail to the licensed
racetrack a statement reflecting the gross terminal income
generated by the licensee’s video lottery terminals. Each licensed
racetrack shall report to the commission any discrepancies between
the commission’s statement and each terminal’s mechanical and
electronic meter readings. The licensed racetrack is solely
responsible for resolving income discrepancies between actual
money collected and the amount shown on the accounting meters
or on the commission’s billing statement.

() Until an accounting discrepancy is resolved in favor of the
licensed racetrack, the commission may make no credit
adjustments. For any video lottery terminal reflecting a
discrepancy, the licensed racetrack shall submit to the commission
the maintenance log which includes current mechanical meter
readings and the audit ticket which contains electronic meter
readings generated by the terminal’s software. If the meter readings
and the commission’s records cannot be reconciled, final
disposition of the matter shall be determined by the commission.
Any accounting discrepancies which cannot be otherwise resolved
shall be resolved in favor of the commission.

(g) Licensed racetracks shall remit payment by mail if the
electronic transfer of funds is not operational or the commission
notifies licensed racetracks that remittance by this method is
required. The licensed racetracks shall report an amount equal to
the total amount of cash inserted into each video lottery terminal
operated by a licensee, minus the total value of game credits which
are cleared from the video lottery terminal in exchange for winning
redemption tickets, and remit the amount as generated from its
terminals during the reporting period. The remittance shall be
sealed in a properly addressed and stamped envelope and deposited
in the United States mail no later than noon on the day when the



1262 GAMBLING [Ch. 122

payment would otherwise be completed through electronic funds
transfer.

(h) Licensed racetracks may, upon request, receive additional
reports of play transactions for their respective video lottery
terminals and other marketing information not considered
confidential by the commission. The commission may charge a
reasonable fee for the cost of producing and mailing any report
other than the billing statements.

(i) The commission has the right to examine all accounts, bank
accounts, financial statements, and records in a licensed racetrack’s
possession, under its control or in which it has an interest and the
licensed racetrack shall authorize all third parties in possession or
in control of the accounts or records to allow examination of any
of those accounts or records by the commission.

(j) If a court of competent jurisdiction finds that the provisions
of'this section as amended and reenacted in 2021 and the provisions
of §29-22A-10d of this code conflict and cannot be harmonized,
the provisions of §29-22A-10d of this code shall control.
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CHAPTER 123

(S. B. 10 - By Senators Tarr, Weld, Jeffries, Phillips, Nelson,
Takubo, Maroney, and Woodrum)

[Passed March 23, 2021; in effect 90 days from passage (June 21, 2021)]
[Approved by the Governor on April 2, 2021.]

AN ACT to amend and reenact §29-22C-8 of the Code of West
Virginia, 1931, as amended, relating to changing date the
annual racetrack table games license renewal fee is due to
October 1 annually; and making technical corrections.

Be it enacted by the Legislature of West Virginia:

ARTICLE 22C. WEST VIRGINIA LOTTERY RACETRACK
TABLE GAMES ACT.

§29-22C-8. License to operate a racetrack with West Virginia
Lottery table games.

(a) Racetrack table games licenses. — The commission may
issue up to four racetrack table games licenses to operate West
Virginia Lottery table games in accordance with the provisions of
this article. The Legislature intends that no more than four licenses
to operate a racetrack with West Virginia Lottery table games in
this state shall be permitted in any event.

(b) Grant of license. — Upon the passage of a local option
election in a county in accordance with the provisions of §29-22C-
7 of this code, the commission shall immediately grant a West
Virginia Lottery table games license, and a license for the right to
conduct West Virginia Lottery table games as assignee to the
intellectual property rights of the state, to allow the licensee to
conduct West Virginia Lottery table games at the licensed pari-
mutuel racetrack identified on the local option election ballot,
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provided that racetrack holds a valid racetrack video lottery license
issued by the commission pursuant to §29-22A-1 et seq. of this
code and a valid racing license granted by the West Virginia
Racing Commission pursuant to the provisions of §19-23-1 et seq.
of this code and has otherwise met the requirements for licensure
under the provisions of this article and the rules of the commission.

(¢) Location. — A racetrack table games license authorizes the
operation of West Virginia Lottery table games on the grounds of
the particular licensed facility identified in the racetrack video
lottery license issued pursuant to §29-22A-1 et seq. of this code
and the license to conduct horse or dog racing issued pursuant to
§19-23-1 et seq. of this code.

(d) Floor plan submission requirement. — Prior to
commencing the operation of any table games in a designated
gaming area, a racetrack table games licensee shall submit to the
commission for its approval a detailed floor plan depicting the
location of the designated gaming area in which table games
gaming equipment will be located and its proposed arrangement of
the table games gaming equipment. Any floor plan submission that
satisfies the requirements of the rules promulgated by the
commission shall be considered approved by the commission
unless the racetrack table games licensee is notified in writing to
the contrary within one month of filing a detailed floor plan.

(e) Management service contracts. —

(1) Approval. — A racetrack table games licensee may not
enter into any management service contract that would permit any
person other than the licensee to act as the commission’s agent in
operating West Virginia Lottery table games unless the
management service contract is: (A) With a person licensed under
this article to provide management services; (B) is in writing; and
(C) the contract has been approved by the commission.

(2) Material change. — The licensed racetrack table games
licensee shall submit any material change in a management service
contract previously approved by the commission to the
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commission for its approval or rejection before the material change
may take effect.

(3) Prohibition on assignment or transfer. — A management
services contract may not be assigned or transferred to a third party.

(4) Other commission approvals and licenses. — The duties
and responsibilities of a management services provider under a
management services contract may not be assigned, delegated,
subcontracted, or transferred to a third party to perform without the
prior approval of the commission. Third parties must be licensed
under this article before providing service. The commission may
by rule clarify application of this subdivision and provide
exceptions to its application. The commission shall license and
require the display of West Virginia Lottery game logos on
appropriate game surfaces and other gaming items and locations as
the commission considers appropriate.

(f) Coordination of licensed activities. — In order to coordinate
various licensed activities within racetrack facilities, the following
provisions apply to licensed racetrack facilities:

(1) The provisions of this article and of §29-22A-1 et seq. of
this code shall be interpreted to allow West Virginia Lottery table
games and racetrack video lottery operations under those articles
to be harmoniously conducted in the same designated gaming area.

(2) On the effective date of this article, the provisions of §29-
22C-23 of this code apply to all video lottery games conducted
within a racetrack facility, notwithstanding any inconsistent
provisions contained in §29-22A-1 et seq. of this code to the
contrary.

(3) On and after the effective date of this article, vacation of
the premises after service of beverages ceases is not required,
notwithstanding to the contrary any inconsistent provisions of this
code or inconsistent rules promulgated by the Alcohol Beverage
Control Commissioner with respect to hours of sale of those
beverages, or required vacation of the premises.

(g) Fees, expiration date, and renewal. —
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(1) An initial racetrack table games license fee of $1,500,000
shall be paid to the commission at the time of issuance of the
racetrack table games license, regardless of the number of months
remaining in the license year for which it is issued. All licenses
expire at the end of the day on September 30 each year.

(2) The commission shall annually renew a racetrack table
games license as of October 1 of each year, provided the licensee:

(A) Successfully renews its racetrack video lottery license
under §29-22A-1 et seq. of this code before October 1;

(B) Pays to the commission the annual license renewal fee of
$2,500,000 required by this section at the time it files its
application for renewal of its license under §29-22A-1 et seq. of
this code; and

(C) During the current license year, the licensee complied with
all provisions of this article, all rules adopted by the commission,
and all final orders of the commission applicable to the licensee.

(3) Annual license surcharge for failure to construct hotel on
premises. — It is the intent of the Legislature that each racetrack
for which a racetrack table games license has been issued be or
become a destination tourism resort facility. To that end, it is
important that each racetrack for which a racetrack table games
license has been issued operate a hotel with significant amenities.
Therefore, in addition to all other taxes and fees required by the
provisions of this article, there is hereby imposed, upon each
racetrack for which a racetrack table games license has been issued
an annual license surcharge, payable to the commission in the
amount of $2,500,000 if that racetrack does not operate a hotel on
its racing property that contains at least 150 guest rooms with
significant amenities within three years of the passage of the local
option election in its county authorizing table games at the
racetrack, provided the time for completion of the hotel shall be
extended by the same number of days as the completion of the hotel
is delayed by force majeure events or conditions beyond the
reasonable control of the racetrack licensee. The surcharge shall be
paid upon each renewal of its racetrack table games license made
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after the expiration of the three year period, and may be extended
by the above force majeure events or conditions, until the racetrack
opens a qualifying hotel.

(4) If the licensee fails to apply to renew its license under §19-
23-1 et seq. and §29-22A-1 et seq. of this code until after the license
expires, the commission shall renew its license under this article at
the time it renews its license under §29-22A-1 et seq. of this code,
provided the licensee has paid the annual license fee required by
this section and during the preceding license year the licensee
complied with all provisions of this article, all rules adopted by the
commission and all final orders of the commission applicable to
the licensee.

(h) Facility qualifications. — A racetrack table games licensee
shall demonstrate that the racetrack with West Virginia Lottery
table games will: (1) Be accessible to disabled individuals in
accordance with applicable federal and state laws; (2) be licensed
in accordance with this article, and all other applicable federal,
state, and local laws; and (3) meet any other qualifications
specified in rules adopted by the commission.

(1) Surety bond. — A racetrack table games licensee shall
execute a surety bond to be given to the state to guarantee the
licensee faithfully makes all payments in accordance with the
provisions of this article and rules promulgated by the commission.
The surety bond shall be:

(1) In the amount determined by the commission to be adequate
to protect the state against nonpayment by the licensee of amounts
due the state under this article;

(2) In a form approved by the commission; and

(3) With a surety approved by the commission who is licensed
to write surety insurance in this state. The bond shall remain in
effect during the term of the license and may not be canceled by a
surety on less than 30 days’ notice in writing to the commission.
The total and aggregate liability of the surety on the bond is limited
to the amount specified in the bond.



1268 GAMBLING [Ch. 123

(j) Authorization. — A racetrack table games license authorizes
the licensee act as an agent of the commission in operating an
unlimited amount of West Virginia Lottery table games while the
license is active, subject to subsection (d) of this section. A
racetrack table games license is not transferable or assignable and
cannot be sold or pledged as collateral.

(k) Audits. — When applying for a license and annually
thereafter prior to license renewal, a racetrack table games licensee
shall submit to the commission an annual audit, by a certified
public accountant, of the financial transactions and condition of the
licensee’s total operations. The audit shall be made in accordance
with generally accepted accounting principles and applicable
federal and state laws.

(1) Commission office space. — A racetrack table games
licensee shall provide to the commission, at no cost to the
commission, suitable office space at the racetrack facility for the
commission to perform the duties required of it by this article and
the rules of the commission.
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®
CHAPTER 124

(Com. Sub. for S. B. 263 - By Senators Hamilton, Phillips,
Romano, Woodrum, Caputo, and Lindsay)

[Passed April 10, 2021; in effect from passage]
[Approved by the Governor on April 28, 2021.]

AN ACT to amend and reenact §47-20-2 of the Code of West
Virginia, 1931, as amended; to amend and reenact §47-20-15
of said code; to amend and reenact §47-21-2 of said code; and
to amend and reenact §47-21-15 of said code, all relating to
charitable bingo and chartable raffles generally; authorizing
charitable and public service organizations to raise funds by
conducting raffles and bingo virtually over the Internet and
authorizing reasonable, necessary, and actual expenses in
operating charitable bingo and lottery occasions to not exceed
40 percent of gross proceeds; and defining terms.

Be it enacted by the Legislature of West Virginia:

ARTICLE 20. CHARITIBLE BINGO.
§47-20-2. Definitions.
For purposes of this article, unless specified otherwise:

(a) “Bingo” means the game wherein participants pay
consideration for the use of one or more paper or virtual cards
bearing several rows of numbers in which no two cards played in
any one game contain the same sequence or pattern. When the
game commences, numbers are selected by chance, one by one, and
announced. The players cover or mark those numbers announced
as they appear on the card or cards which they are using. The player
who first announces that he or she has covered a predetermined
sequence or pattern which had been preannounced for that game is,
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upon verification that he or she has covered the predetermined
sequence or pattern, declared the winner of that game. Bingo, as
authorized by this article, may be operated and played virtually
over the Internet using an online bingo software system or web
application.

(b) “Bingo occasion” or “occasion” means a single gathering
or session at which a series of one or more successive bingo games
is conducted by a single licensee.

(c) “Charitable or public service activity or endeavor” means
any bona fide activity or endeavor which directly benefits a number
of people by:

(1) Assisting them to establish themselves in life as
contributing members of society through education or religion;

(2) Relieving them from disease, distress, suffering, constraint,
or the effects of poverty;

(3) Increasing their comprehension of, and devotion to, the
principles upon which this nation was founded and to the principles
of good citizenship;

(4) Making them aware of, or educating them about, issues of
public concern so long as the activity or endeavor is not aimed at
influencing legislation or supporting or participating in the
campaign of any candidate for public office;

(5) By lessening the burdens borne by government or
voluntarily supporting, augmenting, or supplementing services
which government would normally render to the people;

(6) Providing or supporting nonprofit community activities for
youth, senior citizens, or the disabled; or

(7) Providing or supporting nonprofit cultural or artistic
activities.

(d) “Charitable or public service organization” means a bona
fide, not-for-profit, tax-exempt, benevolent, educational,
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philanthropic, humane, patriotic, civic, religious, fraternal, or
eleemosynary incorporated or unincorporated association or
organization; or a volunteer fire department, rescue unit, or other
similar volunteer community service organization or association;
but does not include any nonprofit association or organization,
whether incorporated or not, which is organized primarily for the
purposes of influencing legislation or supporting or promoting the
campaign of any candidate for public office.

An organization or association is tax-exempt if it is, and has
received from the Internal Revenue Service a determination letter
that is currently in effect stating that the organization is, exempt
from federal income taxation under subsection 501(a) and
described in subsection 501(c)(3), 501(c)(4), 501(c)(8),
501(c)(10), 501(c)(19), or 501(d) of the Internal Revenue Code.

(e) “Commissioner” means the State Tax Commissioner.

() “Concession” means any stand, booth, cart, counter, or other
facility, whether stationary or movable, where beverages, both
alcoholic and nonalcoholic, food, snacks, cigarettes or other
tobacco products, newspapers, souvenirs, or any other items are
sold to patrons by an individual operating the facility.
Notwithstanding anything contained in §60-7-12(a)(2) of this code
to the contrary, “concession” includes beverages which are
regulated by, and are subject to, the provisions of chapter 60 of this
code: Provided, That in no case may the sale or the consumption
of alcoholic beverages or nonintoxicating beer be permitted in any
area where bingo is conducted.

(g) “Conduct” means to direct the actual playing of a bingo
game by activities including, but not limited to, handing out bingo
cards, collecting fees, drawing the numbers, announcing the
numbers, posting the numbers, verifying winners, and awarding
prizes.

(h) “Expend net proceeds for charitable or public service
purposes” means to devote the net proceeds of a bingo occasion or
occasions to a qualified recipient organization or as otherwise
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provided by this article and approved by the commissioner
pursuant to §47-20-15 of this code.

(i) “Gross proceeds” means all moneys collected or received
from the conduct of bingo at all bingo occasions held by a licensee
during a license period; this term shall not be considered to include
any moneys collected or received from the sale of concessions at
bingo occasions.

(j) “Joint bingo occasion” means a single gathering or session
at which a series of one or more successive bingo games is
conducted by two or more licensees.

(k) “Licensee” means any organization or association granted
an annual, limited occasion, or state fair bingo license pursuant to
the provisions of this article.

(1) “Net proceeds” means all moneys collected or received from
all the conduct of bingo at bingo occasions held by a licensee
during a license period after payment of expenses authorized by
§47-20-10, §47-20-13, §47-20-15, and §47-20-22 of this code; this
term shall not be considered to include moneys collected or
received from the sale of concessions at bingo occasions.

(m) “Person” means any individual, association, society,
incorporated or unincorporated organization, firm, partnership, or
other nongovernmental entity or institution.

(n) “Patron” means any individual who attends a bingo
occasion other than an individual who is participating in the
conduct of the occasion or in the operation of any concession,
whether or not the individual is charged an entrance fee or plays
any bingo games.

(o) “Qualified recipient organization” means any bona fide,
not-for-profit, tax-exempt, as defined in subdivision (d) of this
subsection, incorporated or unincorporated association or
organization which is organized and functions exclusively to
directly benefit a number of people as provided in paragraphs (1)
through (7), inclusive, subdivision (c¢) of this subsection.
“Qualified recipient organization” includes without limitation any
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licensee which is organized and functions exclusively as provided
in this subdivision.

(p) “Venue” means the location in which bingo occasions are
held.

§47-20-15. Payment of reasonable expenses from proceeds; net
proceeds disbursement.

(a) The reasonable, necessary and actual expenses incurred in
connection with the conduct of bingo occasions, not to exceed 40
percent of the gross proceeds collected during a license period, may
be paid out of the gross proceeds of the conduct of bingo, including,
but not limited to:

(1) Rent paid for the use of the premises: Provided, That a copy
of the rental agreement was filed with the bingo license application
and any changes to the rental agreement were filed within 10 days
of being made: Provided, however, That in no event may the rent
paid for the use of any premises exceed the fair market value of
rent for the premises;

(2) The cost of custodial services;

(3) The cost to the licensee organization for equipment and
supplies used to conduct the bingo occasion;

(4) The cost to the licensee organization for advertising the
bingo occasion;

(5) The cost of hiring security personnel, licensed pursuant to
the provisions of article eighteen, chapter thirty of this code; and

(6) The cost of providing child care services to the raffle
patrons: Provided, That any proceeds received from the provision
of child care services shall be handled the same as raffle proceeds.

(b) The actual cost to the licensee for prizes, not to exceed the
amounts as specified in section ten of this article, may be paid out
of the gross proceeds of the conduct of bingo.
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(c) The cost of any refreshments, souvenirs or any other item
sold or otherwise provided through any concession to the patrons
may not be paid for out of the gross proceeds from the bingo
occasion. The licensee shall expend all net bingo proceeds and any
interest earned on the proceeds for the charitable or public service
purposes stated in the application within one year after the
expiration of the license under which the bingo occasions were
conducted. A licensee which does not qualify as a qualified
recipient organization may apply to the commissioner at the time it
applies for a bingo license or as provided in subsection (e) of this
section for permission to apply any or all of its net proceeds to
directly support a charitable or public service activity or endeavor
which it sponsors.

(d) No gross proceeds from any bingo operation may be
devoted or in any manner used by any licensee or qualified
recipient organization for the construction or acquisition of real or
personal property except that which is used exclusively for one or
more charitable or public service purposes or as provided in
subdivision (3), subsection (a) of this section.

(e) The Tax Commissioner has the authority to disapprove any
contract for sale of goods or services to any charitable bingo
licensee for use in or with relation to any charitable bingo operation
or occasion, or any lease of real or tangible personal property to
any charitable bingo licensee for use in or with relation to any
charitable bingo operation or occasion, if the contract or lease is
unreasonable or not representative of fair market value. Contracts
or leases which are disapproved shall be considered to be in
contravention of this article, and are void. Any attempt by any
charitable bingo licensee to engage in transactions under the terms
of any lease or contract that has been disapproved is grounds for
revocation or suspension of the charitable bingo license and for
refusal by the Tax Commissioner to renew the charitable bingo
license.

(f) If a property owner or lessee, including his or her agent, has
entered into a rental contract to hold super bingo occasions on his
or her premises, the premises shall be rented, for super bingo
occasions, to not more than four super bingo licensees during any
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period of four consecutive calendar weeks: Provided, That each of
the charitable or public service organizations desiring to hold a
super bingo occasion must possess its own super bingo license.
Subject to this limitation, the premises may be used for super bingo
occasions during two consecutive days during a conventional
weekend. For purposes of this subsection, the term “conventional
weekend” means Saturday and Sunday: Provided, however, That
the super bingo occasions may occur at the same facility no more
often than alternating weekends during a calendar month.

(g) Any licensee which, in good faith, finds itself unable to
comply with the requirements of this provision shall apply to the
commissioner for permission to expend its net proceeds for one or
more charitable or public service purposes other than that stated in
its license application or for permission to expend its net proceeds
later than the one-year time period specified in this section. The
application shall be on a form furnished by the commissioner and
shall include the particulars of the requested changes and the
reasons for the changes. The application shall be filed no later than
60 days before the end of the one-year period specified in this
section. In the case of an application to extend the time in which
the net proceeds are to be expended for a charitable or public
service purpose, the licensee shall file such periodic reports with
the commissioner as the commissioner directs until the proceeds
are expended.

ARTICLE 21. CHARITABLE RAFFLES.
§47-21-2. Definitions.
For purposes of this article, unless specified otherwise:

(a) “Charitable or public service activity or endeavor” means
any bona fide activity or endeavor which directly benefits a number
of people by:

(1) Contributing to educational or religious purposes;

(2) Relieving them from disease, distress, suffering, constraint,
or the effects of poverty;
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(3) Increasing their comprehension of, and devotion to, the
principles upon which this nation was founded and to the principles
of good citizenship;

(4) Making them aware of, or educating them about, issues of
public concern so long as the activity or endeavor is not aimed at
supporting or participating in the campaign of any candidate for
public office;

(5) Lessening the burdens borne by government or voluntarily
supporting, augmenting, or supplementing services which
government would normally render to the people;

(6) Providing or supporting nonprofit community activities for
youth, senior citizens, or the disabled;

(7) Providing or supporting nonprofit cultural or artistic
activities; or

(8) Providing or supporting any political party executive
committee.

(b) “Charitable or public service organization” means a bona
fide, not-for-profit, tax-exempt, benevolent, educational,
philanthropic, humane, patriotic, civic, religious, fraternal, or
eleemosynary, incorporated or unincorporated association, or
organization; or a volunteer fire department, rescue unit, or other
similar volunteer community service organization or association;
but does not include any nonprofit association or organization,
whether incorporated or not, which is organized primarily for the
purposes of influencing legislation or supporting or promoting the
campaign of any single candidate for public office.

(c) “Commissioner” means the State Tax Commissioner.

(d) “Concession” means any stand, booth, cart, counter, or
other facility, whether stationary or movable, where beverages,
both alcoholic and nonalcoholic, food, snacks, cigarettes or other
tobacco products, newspapers, souvenirs, or any other items are
sold to patrons by an individual operating the facility.
Notwithstanding anything contained in §60-7-12(a)(2) of this code
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to the contrary, “concession” includes beverages which are
regulated by and are subject to the provisions of chapter 60 of this
code.

(e) “Conduct” means to direct the actual holding of a raftle by
activities including, but not limited to, handing out tickets,
collecting money, drawing the winning numbers or names,
announcing the winning numbers or names, posting the winning
numbers or names, verifying winners, and awarding prizes.

(f) “Expend net proceeds for charitable or public service
purposes” means to devote the net proceeds of a raffle occasion or
occasions to a qualified recipient organization or as otherwise
provided by this article and approved by the commissioner
pursuant to §47-21-15 of this code.

(g) “Gross proceeds” means all moneys collected or received
from the conduct of a raffle or raffles at all raffle occasions held by
a licensee during a license period; this term shall not be determined
to include any moneys collected or received from the sale of
concessions at raffle occasions.

(h) “Joint raffle occasion” means a single gathering or session
at which a series of one or more successive raffles is conducted by
two or more licensees.

(1) “Licensee” means any organization or association granted
an annual or limited occasion license pursuant to the provisions of
this article.

(j) “Net proceeds” means all moneys collected or received from
the conduct of raffle or raffles at occasions held by a licensee
during a license period after payment of the raffle expenses
authorized by §47-21-11, §47-21-13, and §47-21-15 of this code;
this term shall not be determined to include moneys collected or
received from the sale of concessions at raffle occasions.

(k) “Person” means any individual, association, society,
incorporated or unincorporated organization, firm, partnership, or
other nongovernmental entity or institution.
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(1) “Patron” means any individual who attends a raffle occasion
other than an individual who is participating in the conduct of the
occasion or in the operation of any concession, whether or not the
individual is charged an entrance fee or participates in any raffle.

(m) “Qualified recipient organization” means any bona fide,
not-for-profit, tax-exempt, as defined in subdivision (p) of this
subsection, incorporated or unincorporated association or
organization which is organized and functions exclusively to
directly benefit a number of people as provided in paragraphs (1)
through (7), inclusive, subdivision (a) of this subsection.
“Qualified recipient organization” includes, without limitation, any
licensee which is organized and functions exclusively as provided
in this subdivision.

(n) “Raffle” means a game involving the selling or distribution
of paper or virtual tickets, entitling the holder or holders to
participate in a raffle game for a chance on a prize or prizes:
Provided, That any mechanical or electronic raffle ticket system of
whatever design or function is prohibited except as provided in
paragraph (2) of this subdivision. This subdivision shall not be
interpreted to prevent the use of:

(1) Hand-cranked or motorized drum mixers which randomly
mix tickets or other indicia together for the purpose of allowing the
hand drawing of a ticket or winning indicia;

(2) Mechanical or electronic ticket dispenser systems that
produce paper tickets with randomly generated indicia that cannot
be redeemed electronically, cannot be used for any other purpose
than a one-time raffle, and are limited as follows:

(A) No more than three electronic ticket dispensing units in
facilities with a capacity of fewer than 3,000 people; or

(B) No more than one electronic ticket dispensing unit for
every 1,000 persons permitted in facilities with a maximum
occupancy greater than 3,000 people, not to exceed a total of 10
dispensing units;
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(3) A cash register for handling proceeds of sales and other
ordinary cash-handling and record-keeping functions of a raffle
licensee;

(4) Accounting and record-keeping software for the purpose of
maintaining accounting and reporting records of the licensee, and
the computer for running those applications; or

(5) An online raffle software system, web application, method,
or process for the purpose of conducting online raffles over the
Internet.

(o) “Raffle occasion” or “occasion” means a single gathering
or session at which a series of one or more successive raffles is
conducted by a single licensee.

(p) “Tax-exempt association or organization” means an
association or organization which is, and has received from the
Internal Revenue Service a determination letter that is currently in
effect stating that the organization is, exempt from federal income
taxation under subsection 501(a) and described in subsection
501(c)(3), 501(c)(4), 501(c)(8), 501(c)(10), 501(c)(19), or 501(d)
of the Internal Revenue Code of 1986, as amended; or is exempt
from income taxes under subsection 527(a) of that code.

§47-21-15. Payment of reasonable expenses from proceeds; net
proceeds disbursement.

(a) The reasonable, necessary and actual expenses incurred in
connection with the conduct of raffle occasions, not to exceed 40
percent of the gross proceeds collected during a license period, may
be paid out of the gross proceeds of the conduct of the raffle,
including, but not limited to:

(1) Rent paid for the use of the premises: Provided, That a copy
of the rental agreement was filed with the raffle license application
with any modifications to the rental agreement to be filed within
10 days of being made: Provided, however, That in no event may
the rent paid for the use of any premises exceed the fair market
value of rent for the premises;
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(2) The cost of custodial services;

(3) The cost to the licensee organization for equipment and
supplies used to conduct the raffle occasion;

(4) The cost to the licensee organization for advertising the
raffle occasion;

(5) The cost of hiring security personnel, licensed pursuant to
the provisions of article eighteen, chapter thirty of this code; and

(6) The cost of providing child care services to the raffle
patrons: Provided, That any proceeds received from the provision
of child care services shall be handled the same as raffle proceeds.

(b) The actual cost to the licensee for prizes, not to exceed the
amounts as specified in section eleven of this article, may be paid
out of the gross proceeds of the conduct of raffle.

(c) The cost of any refreshments, souvenirs or any other item
sold or otherwise provided through any concession to the patrons
may not be paid for out of the gross proceeds from the raffle
occasion. The licensee shall expend all net raftle proceeds and any
interest earned on the net raffle proceeds for the charitable or public
service purposes stated in the application within one year after the
expiration of the license under which the raffle occasions were
conducted. A licensee which does not qualify as a qualified
recipient organization may apply to the commissioner at the time it
applies for a raffle license or as provided in subsection (e) of this
section for permission to apply any or all of its net proceeds to
directly support a charitable or public service activity or endeavor
which it sponsors.

(d) No gross proceeds from any raffle operation may be
devoted or in any manner used by any licensee or qualified
recipient organization for the construction, acquisition, or
improvement, of real or personal property except that which is used
exclusively for one or more charitable or public service purposes
or as provided in subdivision (3), subsection (a) of this section.
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(e) The Tax Commissioner has the authority to disapprove any
contract for sale of goods or services to any charitable raffle
licensee for use in or with relation to any charitable raffle operation
or occasion, or any lease of real or tangible personal property to
any charitable raffle licensee for use in or with relation to any
charitable raffle operation or occasion, if the contract or lease is
unreasonable or not representative of fair market value.
Disapproved contracts or leases shall be considered to be in
contravention of this article, and are void. Any attempt by any
charitable raffle licensee to engage in transactions under the terms
of any disapproved lease or contract is grounds for revocation or
suspension of the charitable raffle license and for refusal by the Tax
Commissioner to renew the charitable raffle license.

(f) Any licensee which, in good faith, finds itself unable to
comply with the requirements of the subsections (a) through (e) of
this section shall apply to the commissioner for permission to
expend its net proceeds for one or more charitable or public service
purposes other than that stated in its license application or for
permission to expend its net proceeds later than the one-year time
period specified in this section. The application shall be on a form
furnished by the commissioner and shall include the particulars of
the requested changes and the reasons for the changes. The
application shall be filed no later than 60 days before the end of the
one-year period specified in this section. In the case of an
application to extend the time in which the net proceeds are to be
expended for a charitable or public service purpose, the licensee
shall file such periodic reports with the commissioner as the
commissioner directs until the proceeds are expended.
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®
CHAPTER 125

(S. B. 358 - By Senators Tarr and Nelson)

[Passed March 5, 2021; in effect 90 days from passage (June 3, 2021)]
[Approved by the Governor on March 16, 2021.]

AN ACT to amend and reenact §29-22A-9 of the Code of West
Virginia, 1931, as amended, relating to removing the
prohibition on having automated teller machines in the area
where racetrack video lottery machines are located; and
making technical corrections.

Be it enacted by the Legislature of West Virginia:

ARTICLE 22A. RACETRACK VIDEO LOTTERY.

§29-22A-9. General duties of all video lottery license and
permit holders; duties of permitted manufacturers; duties
of permitted service technicians; duties of permitted
validation managers; duties of floor attendants; duties of
licensed racetracks.

(a) All video lottery license and permit holders shall:

(1) Promptly report to the commission any facts or
circumstances related to video lottery operations which constitute
a violation of state or federal law;

(2) Conduct all video lottery activities and functions in a
manner which does not pose a threat to the public health, safety, or
welfare of the citizens of this state, and which does not adversely
affect the security or integrity of the lottery;

(3) Hold the commission and this state harmless from and
defend and pay for the defense of any and all claims which may be



Ch. 125] GAMBLING 1283

asserted against a license or permit holder, the commission, the
state or the employees thereof, arising from the license or permit
holder’s participation in the video lottery system authorized by this
article;

(4) Assist the commission in maximizing video lottery
revenues;

(5) Maintain all records required by the commission;

(6) Upon request by the commission, provide the commission
access to all records and the physical premises of the business or
businesses where the license or permit holder’s video lottery
activities occur, for the purpose of monitoring or inspecting the
license or permit holder’s activities and the video lottery games,
video lottery terminals, and associated equipment; and

(7) Keep current in all payments and obligations to the
commission.

(b) Manufacturers shall:

(1) Manufacture terminals and associated equipment for
placement in this state in accordance with the specifications and
procedures specified in §29-22A-5 and §29-22A-6 of this code;

(2) Manufacture terminals and associated equipment to ensure
timely delivery to licensed racetracks;

(3) Maintain and provide an inventory of spare parts to assure
the timely repair and continuous operation of licensed video lottery
terminals intended for placement in this state;

(4) Provide to licensed racetracks and permitted service
technicians technical assistance and training in the service and
repair of video lottery terminals and associated equipment so as to
assure the continuous authorized operation and play of the video
lottery terminals; and
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(5) Obtain certification of compliance under the provisions of
part 15 of the Federal Communication Commission rules for all
video lottery terminals placed in this state.

(c) Service technicians shall:

(1) Maintain all skills necessary for the timely repair and
service of licensed video lottery terminals and associated
equipment so as to ensure the continued, approved operation of
those terminals;

(2) Attend all commission mandated meetings, seminars, and
training sessions concerning the repair and maintenance of licensed
video lottery terminals and associated equipment; and

(3) Promptly notify the commission of any electronic or
mechanical video lottery terminal malfunctions.

(d) Validation managers shall:

(1) Attend all commission mandated meetings, seminars, and
training sessions concerning the validation and redemption of
video lottery winning tickets and the operation of all ticket
validation terminals and equipment;

(2) Maintain all skills necessary for the accurate validation of
video lottery tickets; and

(3) Supervise video lottery ticket validation procedures at the
applicable licensed racetrack.

(e) Floor attendants shall:

(1) Provide change and assistance to persons playing video
lottery games in a licensed racetrack video lottery gaming area;

(2) Open video lottery terminal access doors to clear ticket
paper jams and to insert new paper ticket tapes into the video
lottery terminals; and

(3) Open video lottery terminal access doors to clear bill jams
from the bill acceptors in video lottery terminals.
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(f) The specific duties required of all licensed racetracks are as
follows:

(1) Acquire video lottery terminals by purchase, lease, or other
assignment and provide a secure location for the placement,
operation, and play of the video lottery terminals;

(2) Pay for the installation and operation of commission-
approved telephone lines to provide direct dial-up or on-line
communication between each video lottery terminal and the
commission’s central control computer;

(3) Permit no person to tamper with or interfere with the
operation of any video lottery terminal;

(4) Ensure that telephone lines from the commission’s central
control computer to the video lottery terminals located at the
licensed racetrack are at all times connected and prevent any person
from tampering or interfering with the operation of the telephone
lines;

(5) Ensure that video lottery terminals are within the sight and
control of designated employees of the licensed racetrack;

(6) Ensure that video lottery terminals are placed and remain
placed in the specific locations within the licensed racetrack which
have been approved by the commission. No video lottery terminal
or terminals at a racetrack shall be relocated without the prior
approval of the commission;

(7) Monitor video lottery terminals to prevent access to or play
by persons who are under the age of 18 years or who are visibly
intoxicated;

(8) Maintain at all times sufficient change and cash in the
denominations accepted by the video lottery terminals;

(9) Accept no credit card or debit card from a player for the
exchange or purchase of video lottery game credits or for an
advance of coins or currency to be utilized by a player to play video
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lottery games, and extend no credit, in any manner, to a player so
as to enable the player to play a video lottery game;

(10) Pay for all credits won upon presentment of a valid
winning video lottery ticket;

(11) Report promptly to the manufacturer and the commission
all video lottery terminal malfunctions and notify the commission
of the failure of a manufacturer or service technician to provide
prompt service and repair of such terminals and associated
equipment;

(12) Conduct no video lottery advertising and promotional
activities without the prior written approval of the director;

(13) Install, post, and display prominently at locations within
or about the licensed racetrack, signs, redemption information, and
other promotional material as required by the commission;

(14) Permit video lottery to be played only during those hours
established and approved by the commission;

(15) Maintain general liability insurance coverage for all video
lottery terminals in an amount of at least $2 million per claim;

(16) Promptly notify the commission in writing of any breaks
or tears to any logic unit seals;

(17) Assume liability for lost or stolen money from any video
lottery terminal; and

(18) Submit an audited financial statement, which has been
approved by the commission, to the commission when applying for
a license or permit and annually thereafter prior to the time a
license or permit may be renewed.
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®
CHAPTER 126

(Com. Sub. for H. B. 2507 - By Delegates Gearheart, Storch,
Howell, Smith, Paynter, Bridges, Maynard, J. Jeffries,
Ellington, Criss and Householder)

[Passed April 8, 2021; in effect July 1, 2021.]
Approve the Governor on April 26, .
[Approved by the G April 26, 2021.]

AN ACT to amend and reenact §29-22B-404, §29-22B-702, §29-
22B-706, and §29-22B-1201 of the Code of West Virginia,
1931, as amended, all relating to limited video lottery
advertising and promotional activities; authorizing the Lottery
Commission and its Director to conduct video Ilottery
advertising for a certain limited purpose; authorizing certain
video lottery advertising and promotional activities by licensed
limited video lottery retailers; authorizing rulemaking by the
Lottery Commission with respect to limited video lottery
advertising and promotional activities by licensed limited
video lottery retailers; removing restriction on use of certain
words by licensed limited video lottery retailers; authorizing
certain video lottery advertising and promotional activities by
licensed limited video lottery operators; authorizing
rulemaking by the Lottery Commission with respect to limited
video lottery advertising and promotional activities by licensed
limited video lottery operators; removing requirements for
notice and public hearing prior to approval by Lottery
Commission of placement of a video lottery terminal; and
removing required reduction on licensed limited video lottery
locations.

Be it enacted by the Legislature of West Virginia:

ARTICLE 22B. LIMITED VIDEO LOTTERY.

§29-22B-404. Advertising by commission or director.
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The commission and the director may conduct video lottery
advertising only for the purpose of advising the public as to the use
of the revenues generated by video lottery operations authorized by
this article.

§29-22B-702. Additional duties of limited video lottery
retailers.

In addition to the general duties imposed on all licensees in
§29-22B-701 of this code, a limited video lottery retailer shall:

(1) Attend all commission mandated meetings, seminars, and
training sessions concerning operation of video lottery terminals,
the validation and redemption of video lottery winning tickets, and
the operation of all ticket validation terminals and equipment;

(2) Maintain all skills necessary for the accurate validation of
video lottery tickets;

(3) Supervise video lottery operations and ticket validation
procedures at the applicable location;

(4) Permit no person to tamper with or interfere with the
operation of any video lottery terminal;

(5) Ensure that telephone lines from the commission’s central
control computer to the video lottery terminals located at the
approved location are at all times connected, and prevent any
person from tampering or interfering with the operation of the
telephone lines;

(6) Ensure that video lottery terminals are within the sight and
control of designated employees of the limited video lottery
retailer;

(7) Ensure that video lottery terminals are placed and remain
placed in the specific locations which have been approved by the
commission. A video lottery terminal in a restricted access adult-
only facility may not be relocated within the facility without the
prior written approval of the commission;
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(8) Monitor video lottery terminals to prevent access to or play
by persons who are under the age of 21 years or who are visibly
intoxicated;

(9) Maintain at all times sufficient change and cash in the
denominations accepted by the video lottery terminals;

(10) Provide no access by a player to an automated teller
machine (ATM) in the restricted access adult-only facility where
video lottery games are played, accept no credit card or debit card
from a player for the exchange or purchase of video lottery game
credits or for an advance of coins or currency to be utilized by a
player to play video lottery games, and extend no credit, in any
manner, to a player so as to enable the player to play a video lottery
game;

(11) Pay for all credits won upon presentment of a valid
winning video lottery ticket;

(12) Report promptly in writing to the operator and the
commission all video lottery terminal malfunctions and notify the
commission in writing of the failure of an operator or service
technician to provide prompt service and repair of the terminals
and associated equipment;

(13) Conduct any video lottery advertising or promotional
activities only in accordance with legislative rules promulgated
pursuant to §29A-3-1 et seq. of this code;

(14) Install, post, and display prominently within or about the
approved location signs, redemption information and other
promotional material as required by the commission;

(15) Permit video lottery to be played only during those hours
established and approved by the commission: Provided, That the
limited video lottery retailer shall not permit video lottery to be
played beyond the hour during which liquor may be served;

(16) Contract with no more than one licensed operator for the
placement of video lottery terminals at the licensed location;
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(17) Maintain insurance covering all losses as the result of fire,
theft, or vandalism to video lottery terminals and associated
equipment; and

(18) Comply with all applicable provisions of this article and
rules and orders of the commission.

§29-22B-706. Additional duties of operators.

In addition to the general duties imposed on all licensees in
§29-22B-701 of this code, an operator shall:

(1) Acquire video lottery terminals by purchase, lease, or other
assignment only from licensed manufacturers;

(2) Acquire no video lottery terminals in excess of the number
they are authorized to operate in this state as stated in the permit
issued under part 11 of this article;

(3) Contract with limited video lottery retailers for a secure
location for the placement, operation, and play of the video lottery
terminals;

(4) Pay no compensation of any kind to any limited video
lottery retailer or give or transfer anything of value to any limited
video lottery retailer, that is in addition to the consideration stated
in the written agreement between the operator and the limited video
lottery retailer, which may be not less than 40 percent nor more
than 50 percent of the amount of net terminal income received by
the operator in connection with the video lottery terminals at that
location;

(5) Pay for the installation and operation of commission
approved telephone lines to provide direct dial-up or on-line
communication between each video lottery terminal and the
commission’s central control computer;

(6) Purchase or lease and install computer controller units and
other associated equipment required by the commission for video
lottery terminals owned or leased by the permittee;
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(7) Permit no person to tamper with or interfere with the
operation of any video lottery terminal;

(8) Ensure that telephone lines from the commission’s central
control computer to the video lottery terminals located at the
approved location are at all times connected, and prevent any
person from tampering or interfering with the operation of the
telephone lines;

(9) Ensure that video lottery terminals are placed and remain
placed in the specific places within the approved restricted access
adult-only facility that have been approved by the commission. No
video lottery terminal in a restricted access adult-only facility may
be relocated within the restricted access adult-only facility without
the prior written approval of the commission;

(10) Assume financial responsibility for proper and timely
payments by limited video lottery retailers of all credits awarded to
players in accordance with legislative rules promulgated by the
commission;

(11) Enter into contracts with limited video lottery retailers to
provide for the maintenance and repair of video lottery terminals
and associated equipment only by licensed service technicians, and
to provide for the placement of video lottery terminals pursuant to
the provisions of this article;

(12) Conduct any video lottery advertising and promotional
activities only in accordance with legislative rules promulgated
pursuant to §29A-3-1 et seq. of this code;

(13) Install, post, and display prominently within or about the
approved location signs, redemption information and other
material as required by the commission;

(14) Maintain general liability insurance coverage for all video
lottery terminals in an amount of at least $1 million per claim;

(15) Promptly notify the commission in writing of any breaks
or tears to any logic unit seals;
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(16) Assume liability for all amounts due to the commission in
connection with any money lost or stolen from any video lottery
terminal;

(17) Comply with all applicable provisions of this article and
rules and orders of the commission; and

(18) Maintain a separate bank account into which the operator
shall deposit the gross terminal income from all of the operator’s
video lottery terminals.

PART 12. PLACEMENT AND TRANSPORTATION OF
VIDEO LOTTERY TERMINALS.

§29-22B-1201. Placement of video lottery terminals.

(a) Video lottery terminals allowed by this article may be
placed only in licensed limited video lottery locations approved by
the commission.

(b) All video lottery terminals in approved locations shall be
physically located as follows:

(1) The video lottery terminals shall be continuously monitored
through the use of a closed circuit television system capable of
identifying players and terminal faces and of recording activity for
a continuous 24 hour period. All video tapes or other recording
medium approved in writing by the commission shall be retained
for a period of at least 60 days and be available for viewing by an
authorized representative of the commission or the commissioner
of alcohol beverage control. The cost of monitoring shall be paid
by the limited video lottery retailer;

(2) Access to video lottery terminal locations shall be restricted
to persons legally entitled by age to play video lottery games;

(3) The permittee shall submit for commission approval a floor
plan of the area or areas where video lottery terminals are to be
operated showing terminal locations and security camera mount
location; and
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(4) No video lottery terminal or video lottery camera may be
relocated without prior written approval from the commission.

(c) Personnel of the limited video lottery retailer shall be
present during all hours of operation at each video lottery terminal
location. These personnel shall make periodic inspections of the
restricted access adult-only facility in order to provide for the safe
and approved operation of the video lottery terminals and the safety
and well-being of the players.

(d) Security personnel of the commission and investigators of
the Alcohol Beverage Control Commissioner shall have
unrestricted access to video lottery terminal locations.

(e) Notwithstanding any other provision of this article to the
contrary, the commission may not approve the placement of a
video lottery terminal in a state park.
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®
CHAPTER 127

(H. B. 3308 - By Delegates Barrett, Storch, Hardy, Rowe,
Williams, Pethtel, Howell and Criss)

[Passed April 9, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §29-22B-1101 of the Code of West
Virginia, 1931, as amended, relating to increasing number of
limited video lottery terminals allowed at certain licensed
limited video lottery retailer locations; providing a bidding
process for permits for additional terminals; and establishing
an effective date.

Be it enacted by the Legislature of West Virginia:

ARTICLE 22B. LIMITED VIDEO LOTTERY.

§29-22B-1101. Limitation on number and location of video
lottery terminals.

(a) The Lottery Commission may not authorize the placement
of more than nine thousand video lottery terminals in restricted
access adult-only facilities in this state.

(b) No person may directly or indirectly operate more than
seven and one-half percent of the number of video lottery terminals
authorized in this section, which may be located only in restricted
access adult-only facilities.

(c) No licensed limited video lottery retailer may be authorized
to have on the premises for which the license was issued more than
seven video lottery terminals except that on and after July 1, 2021,
the Commission, upon recommendation of the Director, may
authorize one or more licensed limited video lottery retailers to
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have on the premises for which the limited video lottery retailer’s
license was issued no more than ten video lottery terminals.

(2) Notwithstanding the limitation imposed by subdivision (1)
of this subsection, a fraternal society or veterans’ organization that
is: (A) A fraternal beneficiary society that is exempt from federal
income tax under section 501(c)(8) of the Internal Revenue Code
of 1986, as amended; (B) a domestic fraternal society that is
exempt from federal income tax under section 501(c)(10) of the
Internal Revenue Code of 1986, as amended; or (C) a veterans’
organization that is exempt from federal income tax under section
501(c)(19) of the Internal Revenue Code of 1986, as amended, may
be authorized to have on the premises for which the license was
issued not more than ten video lottery terminals.

(d) Pursuant to the increase of the number of video lottery
terminals authorized in subsection (c) of this section, effective July
1, 2021, the commission shall conduct a bidding process no later
than October 1, 2021, for permits for additional terminals. Any
permits for which a successful bid is made shall expire June 30,
2031. The bidding process is open to current permit holders only
and shall be conducted in accordance with §29-22B-1106, §29-
22B-1107 and §29-22B-1109 of this article.

(e) The amendments to this section enacted in 2021 shall be
effective on and after July 1, 2021.
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®
CHAPTER 128

(Com. Sub. for Com. Sub. for S. B. 294 - By Senators Phillips,
Jeffries, and Hamilton)

[Passed April 7, 2021; in effect from passage]
[Approved by the Governor on April 28, 2021.]

AN ACT to amend and reenact §18-30-3, §18-30-4, and §18-30-6
of the Code of West Virginia, 1931, as amended; and to amend
said code by adding thereto a new section, designated §18-30-
6a, all relating to savings and investment programs offered by
the state; defining terms; reconciling definition of “qualified
education expenses” with federal law for college savings
program tax benefit purposes; increasing number of persons on
the Board of Trustees of the College Prepaid Tuition and
Savings Program; requiring that certain members appointed to
the board have experience, knowledge, or skill in a financial
field; providing that reasonable efforts shall be made to appoint
one member to board with a CFA; authorizing early closure of
Prepaid Tuition Trust Plan and fund upon depletion of fund and
election of board; authorizing board to expend moneys in the
Prepaid Tuition Trust Plan Escrow Fund to satisfy outstanding
obligations of the Prepaid Tuition Trust Plan; specifying when
Prepaid Tuition Plan account owner assets are presumed
abandoned; providing for allocation of moneys remaining in
escrow fund upon closure of the Prepaid Tuition Plan;
permitting board to maintain a certain amount in the escrow
fund for 10 years following closure of the Prepaid Tuition Trust
Fund to satisfy potential claims; providing conditions for final
closure of escrow fund; creating a nonappropriated special
revenue account; transferring moneys from escrow fund to the
special revenue account; authorizing receipts to, and
expenditures from, the special revenue account for certain
purposes related to new savings and investment programs;
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providing for investment of moneys in special revenue
account; removing obsolete language; and making technical
corrections.

Be it enacted by the Legislature of West Virginia:

ARTICLE 30. WEST VIRGINIA COLLEGE PREPAID
TUITION AND SAVINGS PROGRAM ACT.

§18-30-3. Definitions.

For the purposes of this article, the following terms have the
meanings ascribed to them, unless the context clearly indicates
otherwise or as otherwise provided in 26 U.S.C. §529:

“Account” means a prepaid tuition account or a savings plan
account established in accordance with this article.

“Account owner’ means the individual, corporation,
association, partnership, trust, or other legal entity who enters into
a prepaid tuition contract and is obligated to make payments in
accordance with the prepaid tuition contract or who enters into a
savings plan contract and invests money in a savings plan account.

“Beneficiary” means the individual designated as a beneficiary
at the time an account is established, the individual designated as
the beneficiary when beneficiaries are changed, the individual
entitled to receive distributions from an account, and any individual
designated by the account owner, his or her agent, or his or her
estate in the event the beneficiary is unable or unwilling to receive
distributions under the terms of the contract.

“Board” means the Board of Trustees of the College Prepaid
Tuition and Savings Program, as provided in §18-30-4 of this code.

“Distribution” means any disbursement from an account in
accordance with 26 U.S.C. §529.

“Eligible educational institution” means an institution of higher
education or a private or religious primary, middle, or secondary
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school that qualifies under 26 U.S.C. §529 as an eligible
educational institution.

“Outstanding obligations of the Prepaid Tuition Plan” means
the outstanding contract obligations of the board to persons owning
Prepaid Tuition Plan accounts. The term also includes any fees,
charges, expenses, penalties, or any other obligation or liability of
the Prepaid Tuition Trust Fund or plan.

“Prepaid tuition account” means an account established by an
account owner pursuant to this article, in order for the beneficiary
to apply distributions in accordance with the Prepaid Tuition Plan.

“Prepaid tuition contract” means a contract entered into by the
board and an account owner establishing a prepaid tuition account.

“Prepaid Tuition Plan” means the plan that contractually
guarantees payment of tuition at an eligible educational institution.

“Program” means the West Virginia College Prepaid Tuition
and Savings Program established pursuant to this article and as
defined in §18-30-4(a) of this code.

“Qualified education expenses” means expenses treated as
“qualified higher education expenses” under 26 U.S.C. §529.

“Savings plan” means the plan that allows account
distributions for qualified higher educational expenses and tuition
at private or religious primary, middle, and secondary schools.

“Savings plan account” means an account established by an
account owner pursuant to this article, in order for the beneficiary
to apply distributions toward qualified higher education expenses
and tuition expenses at eligible educational institutions.

“Savings plan contract” means a contract entered into by the
board or its agent, if any, and an account owner establishing a
savings plan account.

“Treasurer” means the West Virginia State Treasurer.
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“Tuition” means the quarter, semester, or term charges
imposed by an eligible educational institution and all mandatory
fees required as a condition of enrollment by all students for full-
time attendance.

§18-30-4. Creation of program; board; members; terms;
compensation; proceedings generally.

(a) The West Virginia College Prepaid Tuition and Savings
Program is continued. The program consists of a savings plan and
the outstanding obligations of the Prepaid Tuition Plan.

(b) The Board of the College Prepaid Tuition and Savings
Program is continued, and all powers, rights, and responsibilities
of the Board of Trustees of the Prepaid Tuition Trust Fund are
vested in the Board of the College Prepaid Tuition and Savings
Program.

(c) The board consists of nine members and includes the
following:

(1) The State Treasurer, or his or her designee;
(2) The State Superintendent of Schools, or his or her designee;

(3) A representative of the Higher Education Policy
Commission, who may or may not be a member of the Higher
Education Policy Commission, appointed by the commission who
serves as a voting member of the board;

(4) A representative of the Council for Community and
Technical College Education, who may or may not be a member of
the Council for Community and Technical College Education,
appointed by the council who serves as a voting member of the
board; and

(5) Five other members, appointed by the Governor, with the
advice and consent of the Senate, as follows:

(A) Three private citizens with knowledge, skill, and
experience in a financial field, who are not employed by, or an
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officer of, the state or any political subdivision of the state:
Provided, That reasonable efforts shall be made to appoint one
such citizen to the board who holds a designation of Chartered
Financial Analyst, offered by the CFA Institute; and

(B) Two members representing the interests of private
institutions of higher education located in this state appointed from
one or more nominees of the West Virginia Independent Colleges
and Universities.

(d) Only state residents are eligible for appointment to the
board.

(e) Members appointed by the Governor serve a term of five
years and are eligible for reappointment at the expiration of their
terms. If there is a vacancy among appointed members, the
Governor shall appoint a person representing the same interests to
fill the unexpired term.

(f) Members of the board serve until the later of the expiration
of the term for which the member was appointed or the
appointment of a successor. Members of the board serve without
compensation. The Treasurer may pay all expenses, including
travel expenses, actually incurred by board members in the conduct
of their official duties. Expense payments are made from the
College Prepaid Tuition and Savings Program Administrative
Account and are made at the same rate paid to state employees.

(g) The Treasurer may provide support staff and office space
for the board.

(h) The Treasurer is the chairperson and presiding officer of the
board and may appoint the employees the board considers
advisable or necessary. A majority of the members of the board
constitutes a quorum for the transaction of the business of the
board.

§18-30-6. West Virginia prepaid tuition trust.

(a) The Prepaid Tuition Trust Fund is continued within the
accounts held by the State Treasurer for administration by the
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board until such time as the moneys in the fund are depleted and
the board elects to close the fund.

(b) Upon the closure of the Prepaid Tuition Trust Fund, the
board is authorized to expend moneys from the Prepaid Tuition
Trust Escrow Fund for the purpose of satisfying outstanding
obligations of the Prepaid Tuition Trust Plan, according to the
requirements of subsection (h) of this section.

(c) The corpus, assets, and earnings of the Prepaid Tuition
Trust Fund and the Prepaid Tuition Trust Escrow Fund do not
constitute public funds of the state and are available solely for
carrying out the purposes of this article. Any contract entered into
by or any obligation of the board on behalf of and for the benefit
of the Prepaid Tuition Plan does not constitute a debt of the state
but is solely an obligation of the Prepaid Tuition Trust Fund. The
state has no obligation to any designated beneficiary or any other
person as a result of the Prepaid Tuition Plan. All amounts payable
from the Prepaid Tuition Trust Fund are limited to amounts
available in the Prepaid Tuition Trust Fund.

(d) Nothing in this article or in any prepaid tuition contract is a
promise or guarantee of admission to, continued enrollment in, or
graduation from an eligible educational institution.

(e) Effective March 8, 2003, the Prepaid Tuition Plan is closed
to new contracts. Closing the plan to new contracts does not affect
any Prepaid Tuition Plan contracts in effect on March 8, 2003. All
contract owners shall continue to pay any amounts due, including
without limitation monthly installments, penalties, and fees.
Earnings derived from the investment of moneys in the Prepaid
Tuition Trust Fund shall continue to accrue to the fund until the
fund 1is closed in accordance with this section. Upon a
determination of the board that all outstanding contract obligations
to persons owning Prepaid Tuition Plan accounts have been
satisfied as provided in subsection (h) of this section, the plan shall
be closed.
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(f) The board shall continue to have the actuarial soundness of
the Prepaid Tuition Trust Fund evaluated annually until the fund’s
closure.

(g) On or before December 1, 2003, and each year until the
Prepaid Tuition Trust Fund’s closure, the chairperson of the board
shall submit to the Governor, the President of the Senate, the
Speaker of the House of Delegates, the Joint Committee on
Government and Finance, and the unclaimed property
administrator a report certified by an actuary of the actuarial status
of the Prepaid Tuition Trust Fund at the end of the fiscal year
immediately preceding the date of the report.

(h) Escrow fund; expenditures. —

(1) The Prepaid Tuition Trust Escrow Fund is continued in the
State Treasury to guarantee payment of outstanding obligations of
the Prepaid Tuition Plan. The board shall invest the Prepaid Tuition
Trust Escrow Fund in accordance with the provisions of this article
in fixed income securities, and all earnings of the escrow fund shall
accrue to the escrow fund and be available for expenditure in
accordance with this section.

(2) In the event the money in the Prepaid Tuition Trust Fund is
insufficient to cover the amount of money needed to meet the
outstanding obligations of the Prepaid Tuition Trust Plan, the board
may withdraw from the Prepaid Tuition Trust Escrow Fund the
amount of money needed to meet outstanding obligations of the
Prepaid Tuition Trust Plan.

(3) To the extent possible, the board shall satisfy outstanding
contract obligations to persons owning Prepaid Tuition Plan
accounts, on a pro rata basis as their interests may appear. Any
account owner assets presumed abandoned shall be reported and
remitted to the unclaimed property administrator in accordance
with the Uniform Unclaimed Property Act in §36-8-1 et seq. of this
code: Provided, That notwithstanding the requirements of said
article, account owner assets are presumed abandoned 60 days after
final payment checks for their remaining plan units are issued and
said checks have not been presented for payment.
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(i) After all outstanding obligations of the Prepaid Tuition
Trust Plan have been satisfied in accordance with this section, any
moneys remaining in the Prepaid Tuition Trust Fund and the
Prepaid Tuition Trust Escrow Fund shall be allocated as follows:

(1) Five million dollars shall be transferred to the West Virginia
Savings and Investment Program Fulfillment Fund, as set forth in
§18-30-6a of this code.

(2) Up to $1,000,000 may be maintained in the Prepaid Tuition
Trust Escrow Fund, at the election of the board, for a period not to
exceed 10 years following the closure of the Fund for the purpose
of satisfying any claims against the Prepaid Tuition Trust Plan
arising after the plan’s closure: Provided, That upon the expiration
of 10 years following the date of closure of the Prepaid Tuition
Trust Fund or when the balance of the Prepaid Tuition Trust
Escrow Fund is zero, whichever occurs first, the account shall be
closed and any moneys remaining in the Prepaid Tuition Trust
Escrow Fund upon said fund’s closure shall revert to the state’s
General Revenue Fund.

(3) All moneys remaining, after the allocations provided in
subdivisions (1) and (2) of this subsection, shall revert to the
General Revenue Fund.

(j) To fulfill the charitable and public purpose of this article,
neither the earnings nor the corpus of the Prepaid Tuition Trust
Fund or the Prepaid Tuition Trust Escrow Fund is subject to
taxation by the state or any of its political subdivisions.

(k) Notwithstanding any provision of this code to the contrary,
money in the Prepaid Tuition Trust Fund and the Prepaid Tuition
Trust Escrow Fund is exempt from creditor process and not subject
to attachment, garnishment, or other process; is not available as
security or collateral for any loan, or otherwise subject to
alienation, sale, transfer, assignment, pledge, encumbrance, or
charge; and is not subject to seizure, taking, appropriation, or
application by any legal or equitable process or operation of law to
pay any debt or liability of any account owner, beneficiary, or
successor in interest.
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The provisions of this section may not be construed to interfere
with the operation of the savings plan authorized under this article.

§18-30-6a. Special revenue account created for fulfillment of
savings and investment programs.

(a) There is created in the State Treasury a special revenue
account, designated the West Virginia Savings and Investment
Program Fulfillment Fund to be administered by the State
Treasurer for the purposes authorized by this section.

(b) The West Virginia Savings and Investment Program
Fulfillment Fund shall consist of all moneys made available
pursuant to §18-30-6(i) of this code; any moneys that may be
appropriated to the fund by the Legislature; all interest or other
return earned or received from investment of the fund; any moneys
which the fund is authorized to receive under any provision of this
code for the purposes of this article; and all gifts, grants, bequests,
or transfers made to the fund from any source. Any balance,
including accrued interest and other returns, remaining in the fund
at the end of each fiscal year shall not revert to the General Revenue
Fund but shall remain in the fund to be expended as authorized by
this section.

(c) Moneys in the West Virginia Savings and Investment
Program Fulfillment Fund may be used to pay any expenses
incurred by the State Treasurer in implementing or administering
any savings and investment program with an initial date of
operation occurring on or after July 1, 2021. Pending the
expenditure of any moneys in the fund, the State Treasurer is
authorized to invest and reinvest said moneys, and all interest and
earnings of the fund shall accrue to the fund and be available for
expenditure in accordance with this section.



Ch. 129] GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS 1305

®
CHAPTER 129

(Com. Sub. for S. B. 297 - By Senators Woodrum, Plymale,
and Hamilton)

[Passed April 7, 2021; in effect 90 days from passage (July 6, 2021)]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §12-6C-4 and §12-6C-9 of the
Code of West Virginia, 1931, as amended, all relating
generally to the Board of Treasury Investments; authorizing the
board to provide compensation to appointed directors for each
meeting attended and establishing the rate thereof; authorizing
the board to invest in commercial paper with certain nationally
recognized ratings and weighted maturity; authorizing the
board to invest in corporate debt with certain nationally
recognized ratings and weighted maturity; authorizing the
board to invest in state and local government securities with
certain nationally recognized ratings and weighted maturity;
authorizing the board to invest in certain asset-backed
securities with certain nationally recognized ratings; removing
the limitation on the percentage of the Consolidated Fund that
the board may invest in evidence of indebtedness of any private
corporation or association; and eliminating the requirement
that the board invest a certain percentage of the Consolidated
Fund in obligations guaranteed by the United States.

Be it enacted by the Legislature of West Virginia:

ARTICLE 6C. WEST VIRGINIA BOARD OF TREASURY
INVESTMENTS.

§12-6C-4. West Virginia Board of Treasury Investments
created; body corporate; board; directors; nomination and
appointment of directors, qualifications and terms of
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appointment, advice and consent; annual and other
meetings; committees; board approval of investment
policies required; open meetings, qualifications.

(a) The West Virginia Board of Treasury Investments is created
as a public body corporate and established to provide prudent fiscal
administration, investment, and management for the Consolidated
Fund.

(b) Any appointment to the board is effective immediately
upon appointment by the Governor with respect to voting,
constituting a quorum, receiving expenses, and all other rights and
privileges of the director position. A trustee of the West Virginia
Investment Management Board other than the Governor, State
Treasurer, or State Auditor is not eligible to serve as a director of
the board.

(c) The board shall consist of five directors, as follows:

(1) The Governor, the State Treasurer, and the State Auditor or
their designees. They shall serve by virtue of their offices and are
not entitled to compensation under the provisions of this article.
The Governor, State Treasurer, and State Auditor or their designees
are subject to all duties, responsibilities, and requirements of the
provisions of this article; and

(2) Two persons appointed by the Governor subject to the
advice and consent of the Senate.

(d) Of the two directors appointed by the Governor, one shall
be a certified public accountant with experience in finance,
investing, and management, and one shall be an attorney with
experience in finance, investing, and management.

(e)(1) Initial appointment of the appointed directors shall be for
the following terms:

(A) One director shall be appointed for a term ending June 30,
2007; and
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(B) One director shall be appointed for a term ending June 30,
20009.

(2) Except for appointments to fill vacancies, each subsequent
appointment shall be for the term ending June 30th of the fourth
year following the year the preceding term expired. A director may
be reappointed. In the event a vacancy occurs it shall be filled by
appointment for the unexpired term. A director whose term has
expired shall continue in office until a successor has been duly
appointed and qualified. No appointed director of the board may be
removed from office by the Governor except for official
misconduct, incompetency, neglect of duty, gross negligence,
misfeasance, or gross immorality.

(f) All directors shall receive reasonable and necessary
expenses actually incurred in discharging director’s duties pursuant
to this article. The board is authorized to compensate the two
directors appointed by the Governor pursuant to subdivision (2),
subsection (c) of this section, in an amount of up to $500 for each
board meeting that the directors attend in person.

(g) The board shall hold quarterly meetings. Board bylaws may
provide for calling and holding additional meetings.
Representatives of participants and members of the public may
attend any meeting held by the board, except during those meetings
or part of meetings closed by the board as permitted by law.
Attendees shall observe standards of decorum established by board
policy.

(h) The board shall annually adopt a fee schedule and a budget
reflecting fee structures for the year.

(i) The board chair may appoint committees as needed,
including, but not limited to, an investment policies committee to
discuss drafting, reviewing, or modifying written investment
policies. Each committee shall seek input from participants before
reporting its recommendations to the board. The board may meet
with any or all committees during any of its meetings.
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(j) Any meeting of the board may be closed upon adoption of a
motion by any director when necessary to preserve the attorney-
client privilege, to protect the privacy interests of individuals, to
review personnel matters, or to maintain confidentiality when
confidentiality is in the best interest of the participants.

§12-6C-9. Asset allocation; investment policies, authorized
investments; restrictions.

(a) The board shall develop, adopt, review, or modify an asset
allocation plan for the Consolidated Fund at each annual board
meeting.

(b) The board shall adopt, review, modify, or cancel the
investment policy of each fund or pool created at each annual board
meeting. For each participant directed account authorized by the
State Treasurer, staff of the board shall develop an investment
policy for the account and create the requested account. The board
shall review all existing participant directed accounts and
investment policies at its annual meeting for modification.

(c) The board shall consider the following when adopting,
reviewing, modifying, or canceling investment policies:

(1) Preservation of capital;
(2) Risk tolerance;

(3) Credit standards;

(4) Diversification;

(5) Rate of return;

(6) Stability and turnover;

(7) Liquidity;

(8) Reasonable costs and fees;

(9) Permissible investments;
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(10) Maturity ranges;

(11) Internal controls;

(12) Safekeeping and custody;

(13) Valuation methodologies;

(14) Calculation of earnings and yields;

(15) Performance benchmarks and evaluation; and
(16) Reporting.

(d) No security may be purchased by the board unless the type
of security is on a list approved at a board meeting. The board shall
review the list at its annual meeting.

(e) Notwithstanding the restrictions which are otherwise
provided by law with respect to the investment of funds, the board
and all participants, now and in the future, may invest funds in
these securities:

(1) Obligations of, or obligations that are insured as to
principal and interest by, the United States of America or any
agency or corporation thereof and obligations and securities of the
United States sponsored enterprises, including, without limitation:

(i) United States Treasury;

(i1) Export-Import Bank of the United States;
(i11) Farmers Home Administration;

(iv) Federal Farm Credit Banks;

(v) Federal Home Loan Banks;

(vi) Federal Home Loan Mortgage Corporation;
(vii) Federal Land Banks;

(viii) Government National Mortgage Association;
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(ix) Merchant Marine bonds; and
(x) Tennessee Valley Authority Obligations;
(2) Obligations of the Federal National Mortgage Association;

(3) Commercial paper with a rating of A-1 or better as
determined by a nationally recognized statistical rating
organization;

(4) For pools with a weighted average maturity or duration not
to exceed three years, commercial paper with an A-2 rating or
better as determined by a nationally recognized statistical rating
organization;

(5) Corporate debt with an A rating or better as determined by
a nationally recognized statistical rating organization;

(6) For pools with a weighted average maturity or duration not
to exceed three years, corporate debt with a BBB- rating or better
as determined by a nationally recognized statistical rating
organization;

(7) State and local government, or any instrumentality or
agency thereof, securities with a weighted average maturity or
duration not to exceed three years and an A rating or better as
determined by a nationally recognized statistical rating
organization;

(8) Repurchase agreements involving the purchase of United
States Treasury securities and repurchase agreements fully
collateralized by obligations of the United States government or its
agencies or instrumentalities;

(9) Reverse repurchase agreements involving the purchase of
United States Treasury securities and reverse repurchase
agreements fully collateralized by obligations of the United States
government or its agencies or instrumentalities;

(10) Asset-backed securities rated AAA or better as determined
by a nationally recognized statistical rating organization;
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(11) Certificates of deposit;
(12) Money market and other fixed income funds; and

(13) Investments in accordance with the Linked Deposit
Program, a program using financial institutions in West Virginia to
obtain certificates of deposit, loans approved by the Legislature and
any other programs authorized by the Legislature.

(f) In addition to the restrictions and conditions contained in
this section, at no time shall more than five percent of the
Consolidated Fund be invested in securities issued by a single
private corporation or association.

(g) Securities purchased in compliance with this article that
become noncompliant may be retained upon recommendation of
the investment manager of the security and the board investment
consultant.
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®
CHAPTER 130

(S. B. 338 - By Senators Maynard, Stollings, Jeffries, Caputo,
and Phillips)

[Passed March 10, 2021; in effect from passage]
[Approved by the Governor on March 19, 2021.]

AN ACT to amend and reenact §15A-11-11 of the Code of West
Virginia, 1931, as amended, relating to continuing the Fire
Service Equipment and Training Fund; restricting use of grant
funds to specified purposes; specifying disposition of grant
funds remaining in fund at the end of the fiscal year; requiring
Fire Commission to establish an equipment and training grant
program for volunteer and part-volunteer companies based
upon certain circumstances; specifying criteria State Fire
Marshal shall consider when making grants; authorizing Fire
Commission to propose emergency legislative rules and
legislative rules; requiring Legislative Auditor notify State Fire
Marshal of any volunteer or part-volunteer department that is
ineligible to receive grant funds; and making volunteer or part-
volunteer department or companies ineligible to receive grant
funds until Legislative Auditor informs State Fire Marshal that
the company or department has come into compliance.

Be it enacted by the Legislature of West Virginia:

ARTICLE 11. FIRE COMMISSION.

§15A-11-11. Fire Service Equipment and Training Fund;
creation of fire service equipment and training grant;
reports of ineligibility to State Fire Marshal.

(a) There is hereby continued in the Treasury a special revenue
fund to be known as the Fire Service Equipment and Training
Fund. Expenditures from the fund by the State Fire Commission
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are authorized from collections. The fund may only be used for the
purpose of providing grants to equip volunteer and part-volunteer
fire companies and departments and their members, and to train
volunteer and part-volunteer firefighters. Any balance remaining
in the fund at the end of any fiscal year does not revert to the
General Revenue Fund, but remains in the Special Revenue Fund.

(b) The State Fire Commission shall establish a grant program
for equipment and training for volunteer and part-volunteer fire
companies and departments. Such grant program shall be open to
all volunteer and part-volunteer fire companies and departments.
In making grants pursuant to this section, the State Fire Marshal
shall consider:

(1) The number of emergency and nonemergency calls
responded to by the company or department;

(2) The activities and responses of the company or department;

(3) The revenues received by the company or department from
federal, state, county, municipal, local, and other sources; and

(4) The company’s or department’s assets, expenditures, and
other liabilities, including whether the fire company or department
has availed itself of available statewide contracts.

(c) The State Fire Commission may promulgate emergency
rules and shall propose legislative rules for promulgation in
accordance with §29A-3-1 et seq. of this code as may be necessary
to implement and comply with the provisions of this section.

(d) The Legislative Auditor shall notify the State Fire Marshal
of any volunteer or part-volunteer fire company or department that
is ineligible to receive grant funds due to the company’s or
department’s failure to file required bank statements or financial
reports or failure to comply with an audit or review by the
Legislative Auditor. A volunteer or part-volunteer fire company or
department reported by the Legislative Auditor shall be ineligible
to receive funds under this section until the Legislative Auditor
notifies the State Fire Marshal that the company or department has
come into compliance.
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®
CHAPTER 131

(S. B. 374 - By Senator Maynard)

[Passed April 2, 2021; in effect 90 days from passage (July 1, 2021)]
[Approved by the Governor on April 15,2021.]

AN ACT to amend and reenact §15A-3-14 of the Code of West
Virginia, 1931, as amended, relating to increasing the amount
of money for which a purchase may be made without obtaining
three bids to $10,000.

Be it enacted by the Legislature of West Virginia:

ARTICLE 3. DIVISION OF CORRECTIONS AND
REHABILITATION.

§15A-3-14. Exempt from Purchasing Division; purchasing
procedures.

(a) The provisions established in §5A-3-1 ef seq. of this code
do not apply to the division or any institution under the control of
the division.

(b) When the cost under any contract or agreement entered into
by the division, other than compensation for personal services,
involves an expenditure of more than $10,000 and less than
$25,000, the division shall solicit at least three bids, if possible,
from vendors and make a written contract, or agreement, with the
lowest responsible bidder. When the cost under any contract or
agreement entered into by the division, other than compensation
for personal services, involves an expenditure of $25,000 or more,
the division shall make a written contract with the lowest
responsive, responsible bidder after public notice is published,
which notice shall state the general character of the work and
general character of the materials to be furnished, the place where
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plans and specifications therefor may be examined, and the time
and place of receiving bids. The notice may be published by an
advertising medium the division deems advisable. The division
may also solicit sealed bids by sending requests by mail or
electronic transmission to prospective vendors. But a contract for
lease of a correctional facility is not subject to the foregoing
requirements and the division may enter into the contract for lease
pursuant to negotiation upon the terms and conditions and for the
period as it finds to be reasonable and proper under the
circumstances and in the best interests of proper operation or
efficient acquisition or construction of the projects. The division
may reject any and all bids. A bond with good and sufficient surety,
approved by the division, may be required by the division. The
good and sufficient surety may be in the form of a bid bond,
performance bond, payment bond, maintenance bond, labor and
materials bond, or any other type of surety deemed necessary by
the division.

(c) The division may use best value procurement to enter into
a contract when the commissioner determines in writing that it is
advantageous to the state.

(1) A solicitation for bids under best value procurement shall
be made in the same manner as provided in this section.

(2) Best value procurement awards shall be based on criteria
set forth in the solicitation and information contained in the
proposals submitted in response to the solicitation. Those criteria
include, but are not limited to, price and the total cost of acquiring,
operating, maintaining, and supporting a commodity or service
over its projected lifetime, as well as technical criteria. The
technical criteria may include, but are not limited to, the evaluated
technical merit of the bidder’s bid or proposal, the bidder’s past
performance, the degree to which a proposal exceeds other
proposals in technical merit, the utility of any novel or unrequested
items in the proposal, and the evaluated probability of performing
the requirements stated in the solicitation on time, with high
quality, and in a manner that accomplishes the business objectives
set forth in the solicitation.
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(3) The award must be made to the highest scoring responsive
and responsible bidder whose bid is determined, in writing, to be
most advantageous to the state, taking into consideration all
evaluation factors set forth in the best value solicitation.

(4) The division may not use best value procurement to enter
into government construction contracts, including, but not limited
to, those set forth in §5-22-1 et seq. of this code.

(d)(1) The division may make a direct award of a contract
without competitive bidding if:

(A) The commissioner shall make a written determination that
the direct award is in the best interest of the state;

(B) The division documents in writing that competition is not
available because there is no other source for the commodity or
service, or that no other source would be willing or able to replace
the existing source without a detrimental effect on the division, the
existence of a detrimental effect being determined by the
commissioner in his or her sole discretion;

(C) The division publicly advertises a notice of intent to make
a direct award without competition in the state’s official bid
notification system, as well as any other public advertisement that
the division deems appropriate, for no less than 10 business days;
and

(D) No other vendor expresses an interest in providing the
commodity or service in question.

(2) If a vendor expresses an interest in providing the
commodity or service described in the notice of intent to make a
direct award, then the division must convert the direct award to a
competitive bid, unless the commissioner determines that the
interest expressed by a vendor is unreasonable. The competitive
bid may, at the discretion of the commissioner, be either a request
for quotation or request for proposal.

(3) The notice of intent to make a direct award shall contain the
following information:
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(A) A description of the commodity or service for which a
direct award will be made;

(B) A time period by which delivery must be made or
performance must occur;

(C) The price that will be paid for the commodity or service;

(D) Any limitations that a competing vendor would need to
satisfy;

(E) An invitation to all vendors interested in providing the
commodity or service to make that interest known; and

(F) Contact information for the commissioner or his or her
designee, and instructions to submit a statement of interest to the
commissioner or his or her designee.

(e) The commissioner, or division, shall not award a contract
or renew a contract to any vendor or prospective vendor when the
vendor or prospective vendor, or a related party to the vendor or
prospective vendor, is a debtor and:

(1) The debt owed is an amount greater than $1,000 in the
aggregate; or

(2) The debtor is in employer default.

(f) The division has the authority to run criminal background
checks, financial background checks, a licensing check, and a
credit check, and any vendor, or any and all principals in a
company or corporation, must submit to said checks to be eligible
to be awarded a contract for the division. The commissioner, or
division, shall not award a contract to a vendor if any of the
following are present:

(1) Conviction of an offense involving fraud or a felony offense
in connection with obtaining or attempting to obtain a public
contract or subcontract;

(2) Conviction of any federal or state antitrust statute relating
to the submission of offers;
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(3) Conviction of an offense involving embezzlement, theft,
forgery, bribery, falsification or destruction of records, making
false statements, or receiving stolen property in connection with
the performance of a contract;

(4) Conviction of a felony offense demonstrating a lack of
business integrity or business honesty that affects the present
responsibility of the vendor or subcontractor;

(5) Default on obligations owed to the state, including, but not
limited to, obligations owed to the Workers” Compensation Fund,
as defined in §23-2C-1 et seq. of this code, and obligations under
the West Virginia Unemployment Compensation Act and West
Virginia state tax and revenue laws. For purposes of this
subsection, a vendor is in default when, after due notice, the vendor
fails to submit a required payment, interest thereon, or penalty, and
has not entered into a repayment agreement with the appropriate
agency of the state or has entered into a repayment agreement but
does not remain in compliance with its obligations under the
repayment agreement. In the case of a vendor granted protection
by order of a federal bankruptcy court or a vendor granted an
exemption under any rule of the Bureau of Employment Programs
or the Insurance Commissioner, the commissioner may award a
contract: Provided, That in no event may the contract be awarded
to any vendor who has not paid all current state obligations for at
least the four most recent calendar quarters, excluding the current
calendar quarter, or with respect to any vendor who is in default on
a repayment agreement with an agency of the state;

(6) The vendor is not in good standing with a licensing board,
in that the vendor is not licensed when licensure is required by the
law of this state, or the vendor has been found to be in violation of
an applicable licensing law after notice, opportunity to be heard,
and other due process required by law;

(7) The vendor is an active and knowing participant in dividing
or planning procurements to circumvent the $25,000 threshold
requiring a sealed bid or otherwise avoid the use of a sealed bid; or
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(8) Violation of the terms of public contracts or subcontracts
for:

(A) Willful failure to substantially perform in accordance with
the terms of one or more public contracts;

(B) Performance in violation of standards established by law or
generally accepted standards of the trade or profession amounting
to intentionally deficient or grossly negligent performance on one
or more public contracts;

(C) Use of substandard materials on one or more public
contracts or defects in construction in one or more public
construction projects amounting to intentionally deficient or
grossly negligent performance, even if discovery of the defect is
subsequent to acceptance of a construction project and expiration
of any warranty thereunder;

(D) A repeated pattern or practice of failure to perform so
serious and compelling as to justify disqualification; or

(E) Any other cause of a serious and compelling nature
amounting to knowing and willful misconduct of the vendor that
demonstrates a wanton indifference to the interests of the public
and that caused, or that had a substantial likelihood of causing,
serious harm to the public.

(g) Unless the context clearly requires a different meaning, for
the purposes of this section, the term:

(1) “Debt” means any assessment, premium, penalty, fine, tax,
or other amount of money owed to the state or any of its political
subdivisions because of a judgment, fine, permit violation, license
assessment, amounts owed to the Workers” Compensation Fund as
defined in §23-2C-1 et seq. of this code, penalty, or other
assessment or surcharge presently delinquent or due and required
to be paid to the state or any of its political subdivisions, including
any interest or additional penalties accrued thereon;

(2) “Debtor” means any individual, corporation, partnership,
association, limited liability company, or any other form of



1320 GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS [Ch. 131

business association owing a debt to the state or any of its political
subdivisions, and includes any person or entity that is in employer
default;

(3) “Employer default” means having an outstanding balance
or liability to the Old Fund or to the Uninsured Employers’ Fund
or being in policy default, as defined in §23-2C-2 of this code,
failure to maintain mandatory workers’ compensation coverage, or
failure to fully meet its obligations as a workers’ compensation
self-insured employer. An employer is not in employer default if it
has entered into a repayment agreement with the Insurance
Commissioner and remains in compliance with the obligations
under the repayment agreement;

(4) “Political subdivision” means any county commission;
municipality; county board of education; any instrumentality
established by a county or municipality; any separate corporation
or instrumentality established by one or more counties or
municipalities, as permitted by law; or any public body charged by
law with the performance of a government function and whose
jurisdiction is coextensive with one or more counties or
municipalities; and

(5) “Related party” means a party, whether an individual,
corporation, partnership, association, limited liability company, or
any other form of business association or other entity whatever,
related to any vendor by blood, marriage, ownership, or contract
through which the party has a relationship of ownership or other
interest with the vendor so that the party will actually, or by effect,
receive or control a portion of the benefit, profit, or other
consideration from performance of a vendor contract with the party
receiving an amount that meets or exceeds five percent of the total
contract amount.

(h) The prohibitions of subdivision (5), subsection (f) of this
section do not apply where a vendor has contested any tax
administered pursuant to chapter 11 of this code, amount owed to
the Workers” Compensation Fund as defined in §23-2C-1 et seq. of
this code, permit fee, or environmental fee or assessment and the
matter has not become final, or where the vendor has entered into
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a payment plan or agreement and the vendor is not in default of any
of the provisions of such plan or agreement.

(i) The division may disqualify a vendor if award to the vendor
would jeopardize the safe, secure, and orderly operations of the
division.

(j) All bids, contract proposals, or contracts with the state or
any of its political subdivisions submitted or approved under the
provisions of this code shall include an affidavit that the vendor,
prospective vendor, or a related party to the vendor or prospective
vendor is not in employer default and does not owe any debt in an
amount in excess of $1,000 or, if a debt is owed, that the provisions
of subsection (h) of this section apply.

(k) If the division has to make a purchase under emergency
conditions, or an emergency situation, that jeopardizes the safe,
secure, and orderly operations of the division, as deemed by the
commissioner, and approved by the Secretary of the Department of
Military Affairs and Public Safety, subsection (b) of this section
shall not apply.

(1) The commissioner may enter into agreements with medical
schools and institutions of higher education in this state to develop
standards for appropriate and innovative medical programming and
care for inmates: Provided, That the division will follow the
procedures set forth in subsection (b) of this section for delivery of
regular and normal medical care within the facilities.

(m) Notwithstanding any other provision of this code to the
contrary, any records obtained in response to solicitations for bids
from the division shall not be subject to disclosure pursuant to
§29B-1-1 et seq. of this code, until and unless the time frame for
submission of bids has closed: Provided, That once bids close, the
records may be exempt from disclosure pursuant to §29B-1-4 of
this code. Any record relating to any solicitation for, or purchase
of, any item related to the safe and secure running of any facility
under the jurisdiction of the Commissioner of the Division of
Corrections and Rehabilitation is not subject to disclosure pursuant
to §29B-1-1 ef seq. of this code.
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®
CHAPTER 132

(Com. Sub. for S. B. 389 - By Senator Swope)

[Passed April 5, 2021; in effect 90 days from passage (July 4, 2021)]
[Approved by the Governor on April 15,2021.]

AN ACT to amend and reenact §29-31-2 of the Code of West
Virginia, 1931, as amended, relating to clarifying that State
Resiliency Office is responsible to plan for emergency and
disaster response, recovery, and resiliency; clarifying that the
State Resiliency Officer is a member of the State Resiliency
Office Board; placing Secretary of the Department of Health
and Human Resources on board; requiring that the President of
the Senate appoint two nonvoting members, one from each
party, to the board; requiring the Speaker of the House of
Delegates appoint two nonvoting members, one from each
party, to the board; requiring that State Resiliency Officer vote
only in the event of a tie vote of board; requiring that board
elect a vice chair from its membership; establishing duties and
responsibilities of the vice chair; and eliminating notice
requirement for board meetings.

Be it enacted by the Legislature of West Virginia:

ARTICLE 31. STATE RESILIENCY AND FLOOD
PROTECTION PLAN ACT.

§29-31-2. State Resiliency Office.

(a) It is determined that a state authority is required to provide
a coordinated effort and planning for emergency and disaster
response, recovery, and resiliency between government agencies,
first responders, and all other entities to reduce the loss of life and
property, lessen the impact of future disasters, respond quickly to
save lives, protect property and the environment, meet basic human
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needs, and provide economic growth and resilience in the aftermath
of an incident. Therefore, the State Resiliency Office is hereby
created. The office shall be organized within the Office of the
Governor. The office will serve as the recipient of disaster recovery
and resiliency funds, excluding federal Stafford Act funds, and the
coordinating agency of recovery and resiliency efforts, including
matching funds for other disaster recovery programs, excluding
those funds and efforts under the direct control of the State
Resiliency Officer pursuant to §15-5-4b and §15-5-24 of this code
for a particular event.

(b)(1) The State Resiliency Office Board is also established and
shall consist of the following members: The State Resiliency
Officer; the Secretary of the Department of Commerce or his or her
designee; the Director of the Division of Natural Resources or his
or her designee; the Secretary of the Department of Environmental
Protection or his or her designee; the Executive Director of the
State Conservation Agency or his or her designee; the President of
the West Virginia Emergency Management Council or his or her
designee; the Secretary of the Department of Health and Human
Resources or his or her designee; the Secretary of the Department
of Homeland Security or his or her designee; the Secretary of
Transportation or his or her designee; the Adjutant General of the
West Virginia National Guard or his or her designee; the Director
of the Division of Emergency Management within the Department
of Homeland Security or his or her designee; two nonvoting
members of the West Virginia Senate, one from each party, to be
appointed by the President of the Senate; and two nonvoting
members of the West Virginia House of Delegates, one from each
party, to be appointed by the Speaker of the House of Delegates.

(2) A member of the board holds office so long as he or she
retains the office or position by virtue of which he or she is serving
on the board. A majority of the board is a quorum and the
concurrence of a board in any matter within their duties is required
for its determination. The members of the board may not receive
compensation for their services on the committee, but are entitled
to reimbursement of expenses, including traveling expenses
necessarily incurred in the discharge of their duties on the board.
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(3) The board shall:

(A) Provide for the keeping of a full and accurate record of all
proceedings and of all resolutions, rules, and orders issued or
adopted and of its other official actions;

(B) Shall adopt a seal, which shall be judicially noticed;

(C) Provide for an annual audit of the accounts of receipts and
disbursements of the State Resiliency Office; and

(D) Perform those acts necessary for the execution of its
functions under this article.

(c)(1) The State Resiliency Officer shall be the chair of the
State Resiliency Office Board and shall be appointed by the
Governor with the advice and consent of the Senate. The State
Resiliency Officer may cast a vote only in the event of a tie vote.
The board shall elect from its voting membership a vice chair. The
vice chair shall preside over the meetings of the board in the
absence of the chair. In the absence of both the chair and the vice
chair any member designated by the members present may act as
chair.

(2) The State Resiliency Officer shall be vested with the
authority and duties prescribed to the office within this article.

(3) The State Resiliency Officer shall be a person who has:

(A) At least five years’ managerial or strategic planning
experience in matters relating to flood control and hazard
mitigation or, alternatively, in disaster recovery, emergency
management, Oor emergency response;

(B) At least a level IS-800 NIMS certification: Provided, That
if the State Resiliency Officer does not have a level IS-800 NIMS
certification when appointed, he or she shall become so certified
within one year following appointment; and

(C) Be thoroughly knowledgeable in matters relating to flood
control and hazard mitigation, or alternatively, in matters relating
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to disaster recovery, emergency management, and emergency
response.

(4) The State Resiliency Officer shall employ a deputy who
shall assist the State Resiliency Officer in carrying out the duties
of the office. The State Resiliency Office Board shall meet and
submit a list of no more than five nor less than two of the most
qualified persons to the Governor within 90 days of the occurrence
of'a vacancy in this deputy position. This deputy shall be appointed
by the Governor with the advice and consent of the Senate.
Applicants for the deputy position shall at a minimum:

(A) Have at least three years’ managerial or strategic planning
experience in matters relating to flood control and hazard
mitigation or, alternatively, in disaster recovery, emergency
management, or emergency response;

(B) Have at least a level E/L 950 NIMS certification: Provided,
That if the deputy State Resiliency Officer does not have a level
E/L 950 NIMS certification when appointed, he or she shall
become so certified within one year following appointment; and

(C) Be thoroughly knowledgeable in matters relating to flood
control and hazard mitigation, or alternatively, in matters relating
to disaster recovery, emergency management, and emergency
response; and

(D) If the State Resiliency Officer has his or her primary
experience in flood control and hazard mitigation then his or her
deputy must have experience in disaster recovery, emergency
management, or emergency response; alternatively, if the State
Resiliency Officer has his or her primary experience in disaster
recovery, emergency management, or emergency response then his
or her deputy must have experience in flood control and hazard
mitigation.

(d) The board shall meet no less than once each calendar
quarter at the time and place designated by the chair and the board
shall work together with the State Resiliency Officer to fulfill the
mission given to the State Resiliency Office to coordinate efforts
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for emergency and disaster planning, response, recovery, and
resiliency between government agencies, first responders and
others.

The board will assist and advise the State Resiliency Officer in
developing policies to accomplish, at a minimum, the following
specific tasks in order to achieve these goals, and will assist the
State Resiliency Officer in devising plans and developing
procedures which will ensure that agencies and political
subdivisions of the state carry out these following specific tasks:

(1) Establish mechanisms to coordinate resiliency-related
programs and activities among state agencies and to encourage
intergovernmental as well as cross-sector coordination and
collaboration;

(2) Evaluate the state’s role in construction permitting process
and identify opportunities to expedite the permitting process post-
disaster and for selected types of mitigation and adaptation actions;

(3) Conduct a review of laws and regulations to identify those
that create or add to risk, or interfere with the ability to reduce risk
or to improve resiliency;

(4) Conduct an inventory of relevant critical planned activity
by state agencies to determine their proposed impact upon
resiliency;

(5) Make recommendations regarding practical steps that can
be taken to improve efficiencies, and to pool and leverage
resources to improve resiliency;

(6) Identify, prioritize, and evaluate issues affecting
implementation of mitigation and adaptation actions, including, but
limited to, the effect of loss of land in context of zoning and other
land use regulations, possible conflicts between public hazard
mitigation/adaptation planning and private property interests (e.g.
buy-out programs, projects to increase flood storage), develop
guidance for cities and towns, real estate professionals, property
owners under existing law and regulations; and develop proposals
for changes in laws, policies, and regulations, as needed;
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(7) Ensure all counties and municipalities have up to date
Hazard Mitigation Plans and Local Comprehensive Disaster Plans
that are consistent with and coordinated to the state’s Hazard
Mitigation Plans and Comprehensive Disaster Plans; including, but
not limited to, assisting them in developing planning guidance for
cities and towns to complete and/or update Hazard Mitigation
Plans; providing technical assistance to help counties and
municipalities meet these standards; and provide notice to counties
and municipalities of funding opportunities to implement projects
outlined in their Hazard Mitigation Plans;

(8) Conduct risk assessments, including, but not limited to,
examining state highway corridors and associated drainage
systems for stormwater inundation, impacts of downed trees,
effects on utilities, etc.; assessment of known stormwater impacts
between state highways and municipal drainage systems, options
to eliminate or mitigate such impact; a housing vulnerability
assessment for structures in riparian zones; and a vulnerability
assessment of the state’s historic and cultural resources;

(9) Establish working groups that will conduct assessments for
varied sectors of the economy, such as small business, ports and
river traffic, agriculture, manufacturing, and tourism; these
assessments should address vulnerabilities and economic impacts,
options to mitigate impacts, options to improve preparedness,
response and recovery, and economic opportunities associated with
design, engineering, technological and other skills and capabilities
that can improve resilience;

(10) Establish emergency permitting procedures to expedite
issuance of state permits following disasters, and develop guidance
(model procedures) for political subdivisions to follow; and

(11) Establish a model long-term recovery plan that would be
activated after catastrophic events.

All decisions of the board shall be decided by a majority vote
of the members.



1328 GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS [Ch. 132

(e) The State Resiliency Office shall provide adequate staff
from that office to ensure the meetings of the board are facilitated,
board meeting minutes are taken, records and correspondence kept,
and that reports of the board are produced in a timely manner.

(f) Notwithstanding any other provisions of this code:

(1) The meetings of the board are not subject to the provisions
of §6-9A-1 et seq. of this code.

(2) The following are exempt from public disclosure under the
provisions of chapter 29B of this code:

(A) All deliberations of the board;

(B) The materials, in any medium, including hard copy and
electronic, placed in the custody of the board as a result of any of
its duties; and

(C) All records of the board, in the possession of the board, and
generated by the board, due to their falling under several
exceptions to public disclosure including, but not limited to, that
for security or disaster recovery plans and risk assessments.



Ch. 133] GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS 1329

®
CHAPTER 133

(S. B. 390 - By Senators Maroney and Stollings)

[Passed March 26, 2021; in effect from passage]
[Approved by the Governor on April 7, 2021.]

AN ACT to amend and reenact §33-4A-1, §33-4A-2, §33-4A-3,
§33-4A-4, §33-4A-5, §33-4A-6, §33-4A-7, and §33-4A-8 of
the Code of West Virginia, 1931, as amended, all relating to
the all-payer claims database; reflecting that Health Care
Authority is part of the organizational structure of the
Department of Health and Human Resources and is no longer
a separate governmental agency; and clarifying and accurately
delineating the roles of the entities responsible for the all-payer
claims database.

Be it enacted by the Legislature of West Virginia:

ARTICLE 4A. ALL-PAYER CLAIMS DATABASE.
§33-4A-1. Definitions.

(a) “All-payer claims database” or “APCD” means the program
authorized by this article that collects, retains, uses, and discloses
information concerning the claims and administrative expenses of
health care payers.

.. . u
b) “Commissioner” means the West Virginia Insurance
Commissioner.

(c) “Data” means the data elements from enrollment and
eligibility files, specified types of claims, and reference files for
data elements not maintained in formats consistent with national
coding standards.
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(d) “Health care payer” means any entity that pays or
administers the payment of health insurance claims or medical
claims under workers’ compensation insurance to providers in this
state, including workers’ compensation insurers; accident and
sickness insurers; nonprofit hospital service corporations, medical
service corporations, and dental service organizations; nonprofit
health service corporations; prepaid limited health service
organizations; health maintenance organizations; and government
payers, including, but not limited to, Medicaid, Medicare, and the
Public Employees Insurance Agency; the term also includes any
third-party administrator, including any pharmacy benefits
manager, that administers a fully funded plan:

A “health insurance claim” does not include:

(1) Any claim paid under an individual or group policy
providing coverage only for accident or disability income
insurance or any combination thereof, coverage issued as a
supplement to liability insurance; liability insurance, including
general liability insurance and automobile liability; credit-only
insurance; coverage for on-site medical clinics; other similar
insurance coverage, which may be specified by rule, under which
benefits for medical care are secondary or incidental to other
insurance benefits; or

(2) Any of the following if provided under a separate policy,
certificate, or contract of insurance: Limited scope dental or vision
benefits; benefits for long-term care, nursing home care, home
health care, community-based care, or any combination thereof;
coverage for only a specified disease or illness; or hospital
indemnity or other fixed indemnity insurance.

“Health insurance claims” shall only include information from
Medicare supplemental policies if the same information is obtained
with respect to Medicare.

(e) “Personal identifiers” means information relating to an
individual member or insured that identifies, or can be used to
identify, locate, or contact a particular individual member or
insured, including, but not limited to, the individual’s name, street
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address, Social Security number, e-mail address, and telephone
number.

(f) “Secretary” means the Secretary of the West Virginia
Department of Health and Human Resources.

(g) “Third-party administrator” has the same meaning ascribed
to it in §33-46-2 of this code.

§33-4A-2. Establishment and development of an all-payer
claims database.

(a) The secretary shall have primary responsibility for the
collection, retention, and dissemination of the data in an all-payer
claims database (APCD). The commissioner shall have primary
responsibility for enforcement of data collection.

(b) The secretary shall provide for the development of a plan
for the financial stability of the APCD.

(c) The secretary shall provide for the use of the hospital
uniform billing data collected by the West Virginia Department of
Health and Human Resources as a tool in the validation of APCD
reports.

§33-4A-3. Powers of the secretary; exemption from purchasing
rules.

(a) The secretary may:

(1) Accept gifts, bequests, grants, or other funds dedicated to
the furtherance of the goals of the all-payer claim database
(APCD);

(2) Select a vendor to handle data collection and processing and
such other tasks as deemed appropriate;

(3) Enter into agreements with other states to perform joint
administrative operations, share information, and assist in the
development of multistate efforts to further the goals of this article:
Provided, That any such agreements must include adequate
protections with respect to the confidentiality of the information to
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be shared and comply with all state and federal laws and
regulations;

(4) Enter into memoranda of understanding with other
governmental agencies to carry out any of its functions, including
contracts with other states to perform joint administrative
functions;

(5) Attempt to ensure that the requirements with respect to the
reporting of data be standardized;

(6) Enter into voluntary agreements to obtain data from payers
not subject to mandatory reporting under this article; and

(7) Exempt a payer or class of payers from the requirements of
this article for cause.

(b) Contracts for professional services for the development and
operation of the APCD are not subject to the provisions of §5A-3-
1 et seq. of this code relating to the Purchasing Division of the
Department of Administration. The award of such contracts shall
be subject to a competitive process established by the secretary.

(c) The secretary shall make an annual report to the Governor,
which shall also be filed with the Joint Committee on Government
and Finance, summarizing the activities of the APCD in the
preceding calendar year.

§33-4A-4. Data subject to this article.

(a) All health care payers shall submit data to the secretary, or
an entity designated by the secretary, at such times and in a form
specified in rule. Any health care payer that the secretary or
commissioner determines paid or administered the payment of
health insurance claims in this state for policies on fewer than 500
covered lives in the previous calendar year is exempt from the
requirements of this article.

(b) Data submitted in accordance with this article shall be
considered confidential by law and privileged, are exempt from
disclosure pursuant to §29B-1-1 ef seq. of this code, are not open
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to public inspection, are not subject to subpoena, are not subject to
discovery or admissible in evidence in any criminal, private, civil,
or administrative action, are not subject to production pursuant to
court order, and shall only be used and disclosed pursuant to law
and legislative rules promulgated pursuant to this article.

(c)(1) Data submitted to and retained by the all-payer claims
database (APCD) shall be available as a resource for the secretary
and commissioner to conduct public health analyses, conduct
program analyses, review health care utilization, expenditures, and
performance in West Virginia, conduct academic research, and to
enhance the ability of consumers to make informed and cost-
effective health care decisions.

(2) Data submitted to and retained by the APCD may, in
accordance with this article and the legislative rules promulgated
pursuant to this article, also be available as a resource for insurers,
researchers, employers, providers, purchasers of health care,
consumers, and state agencies. Any such use shall be limited to
public health, research, consumer reporting, and program
evaluation purposes.

(d) Notwithstanding any other provision of law to the contrary,
the APCD may not disclose any data that contain personal
identifiers. The secretary, in accordance with procedures and
standards set forth in legislative rule, may approve access to data
elements not prohibited from disclosure by the APCD, as well as
synthetic or created unique identifiers, for use by researchers,
including government agencies, with established protocols for
safeguarding confidential or privileged information. Use of the
data by the secretary and commissioner shall not constitute a
disclosure.

§33-4A-5. User fees; waiver.

Reasonable user fees may be set by the secretary, in the manner
established in legislative rule, for the right to access and use the
data available from the all-payer claim database (APCD). The
secretary may reduce or waive the fee if he or she determines that
the user is unable to pay the scheduled fees and that the user has a
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viable plan to use the data or information in research of general
value to the public health.

§33-4A-6. Enforcement; injunctive relief.

If there is any violation of this article or any rule adopted
thereunder, the commissioner or secretary may seek to enjoin a
further violation in the circuit court of Kanawha County. Injunctive
relief ordered pursuant to this section may be in addition to any
other remedies and enforcement actions available to the secretary
and commissioner under this chapter.

§33-4A-7. Special revenue account created.

(a) There is hereby created a special revenue account in the
State Treasury, designated the West Virginia All-Payer Claims
Database Fund, which shall be an interest-bearing account and may
be invested in the manner permitted by §12-6-1 et seq. of this code,
with the interest income a proper credit to the fund and which shall
not revert to the general revenue, unless otherwise designated in
law. The fund shall be overseen by the secretary and shall be used
to pay all proper costs incurred in implementing the provisions of
this article.

(b) The following funds shall be paid into this account:

(1) Penalties imposed on health care payers pursuant to this
article and rules promulgated thereunder;

(2) Funds received from the federal government;
(3) Appropriations from the Legislature; and

(4) All other payments, gifts, grants, bequests, or income from
any source.

§33-4A-8. Rule-making authority.

To effectuate the provisions of this article, the secretary and
commissioner may propose joint rules for legislative approval in
accordance with the provisions of §29A-3-1 et seq. of this code as
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necessary to implement this article. Such rules may include, but are
not limited to, the following:

(a) Procedures for the collection, retention, use, and disclosure
of data from the all-payer claims database (APCD), including
procedures and safeguards to protect the privacy, integrity,
confidentiality, and availability of any data;

(b) Penalties against health care payers for violation of rules
governing the submission of data, including a schedule of fines for
failure to file data or to pay assessments;

(c) Fees payable by users of the data and the process for a
waiver or reduction of user fees. Any such fees shall be established
at a level that, when considered together with other available
funding sources, is deemed necessary to sustain the operation of
the APCD;

(d) A proposed time frame for the creation of the database;

(e) Criteria for determining whether data collected, beyond the
listed personal identifiers, is confidential clinical data, confidential
financial data, or privileged medical information, and procedures
to give affected providers and health care payers notice and
opportunity to comment in response to requests for information
that may be considered confidential or privileged;

(f) Penalties, including fines and other administrative
sanctions, that may be imposed by the commissioner for a health
care payer’s failure to comply with requirements of this article and
rules adopted thereunder; and

(g) Establishment of advisory boards to provide advice to the
secretary with respect to the various functions of the APCD.
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®
CHAPTER 134

(Com. Sub. for S. B. 398 - By Senator Maroney)

[Passed April 10, 2021; in effect from passage]
[Approved by the Governor on April 21, 2021.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §5-16-29, relating
to limiting employer eligibility for participation in plans by the
Public Employees Insurance Agency.

Be it enacted by the Legislature of West Virginia:

ARTICLE 16. WEST VIRGINIA PUBLIC EMPLOYEES
INSURANCE ACT.

§5-16-29. Limitation on PEIA participation.

Notwithstanding any other provision of this article to the
contrary, the director may not consider any employer eligible for
participation in a plan except for the following:

(1) All mandatory participants, including the State of West
Virginia, its boards, agencies, commissions, departments,
institutions, or spending units.

(2) Any county board of education or public charter school
established pursuant to §18- 5G-1 et seq. of this code, if the charter
school includes in its charter contract entered into pursuant to §18-
5G-7 of this code a determination to participate in the Public
Employees Insurance program: Provided, That as it relates to
eligible public charter schools, only employees directly employed
by a charter school that is exempt from the payment of taxes under
the United States Internal Revenue Code, Title 26 U.S.C.
§501(c)(3), may participate in a plan.
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(3) Any employer participating in a plan as of the effective date
of the enactment of this section in the regular session of the
Legislature, 2021.
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®
CHAPTER 135

(Com. Sub. for S. B. 421 - By Senators Tarr, Roberts, and
Woodrum)

[Passed April 2, 2021; in effect 90 days from passage (July 1, 2021)]
[Approved by the Governor on April 15,2021.]

AN ACT to amend and reenact §21A-2-6 of the Code of West
Virginia, 1931, as amended, relating to the general powers and
duties of the Commissioner of Workforce West Virginia; and
authorizing the agency to hire additional employees to serve at
the will and pleasure of the commissioner.

Be it enacted by the Legislature of West Virginia:

ARTICLE 2. THE COMMISSIONER OF WORKFORCE
WEST VIRGINIA.

§ 21A-2-6 Powers and duties generally.

The commissioner is the executive and administrative head of
Workforce West Virginia and has the power and duty to:

(1) Exercise general supervision for the governance of
Workforce West Virginia and propose rules for promulgation in
accordance with the provisions of §29A-3-1 et seq. of this code to
implement the requirements of this chapter;

(2) Prescribe uniform rules pertaining to investigations and
departmental hearings, and propose rules for promulgation;

(3) Supervise fiscal affairs and responsibilities of Workforce
West Virginia;

(4) Prescribe the qualifications of, appoint, remove, and fix the
compensation of, the officers and employees of Workforce West
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Virginia, subject to the provisions of §21A-4-10 of this code,
relating to the Board of Review;

(5) Organize and administer Workforce West Virginia so as to
comply with the requirements of this chapter and to satisfy any
conditions established in applicable federal law or regulation;

(6) Make reports in the form and containing information
required by the United States Department of Labor and comply
with any requirements that the United States Department of Labor
finds necessary to assure the correctness and verification of the
reports;

(7) Make available to any agency of the United States charged
with the administration of public works or assistance through
public employment, upon its request, the name, address, ordinary
occupation, and employment status of each recipient of
unemployment compensation and a statement of the recipient’s
rights to further compensation under this chapter;

(8) Keep an accurate and complete record of all Workforce
West Virginia proceedings, record and file all bonds and contracts,
and assume responsibility for the custody and preservation of all
papers and documents of Workforce West Virginia;

(9) Sign and execute in the name of the state, by Workforce
West Virginia, any contract or agreement with the federal
government, its agencies, other states, their subdivisions, or private
persons;

(10) Prescribe a salary scale to govern compensation of
appointees and employees of Workforce West Virginia;

(11) Exempt up to 100 positions of the offices of WorkForce
West Virginia from the classified service of the state, the
employees of which positions shall serve at the will and pleasure
of the commissioner: Provided, That such exempt positions shall
be in addition to those positions in classified and classified-exempt
service under the classification plan adopted by the Division of
Personnel. The Commissioner of WorkForce West Virginia shall
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report all exemptions made under this section to the Director of the
Division of Personnel as the commissioner determines necessary;

(12) Make the original determination of right in claims for
benefits;

(13) Make recommendations and an annual report to the
Governor concerning the condition, operation, and functioning of
Workforce West Virginia;

(14) Invoke any legal or special remedy for the enforcement of
orders or the provisions of this chapter;

(15) Exercise any other power necessary to standardize
administration, expedite Workforce West Virginia business, assure
the establishment of fair rules, and promote the efficiency of the
service;

(16) Keep an accurate and complete record and prepare a
monthly report of the number of persons employed and
unemployed in the state. The report shall be made available upon
request to members of the public and press;

(17) Provide, at Workforce West Virginia expense, a program
of continuing professional, technical, and specialized instruction
for the personnel of Workforce West Virginia;

(18) (A) Propose rules for legislative approval in accordance
with the provisions of §29A-3-1 et seq. of this code, under which
agencies of this state shall revoke or not grant, issue, or renew any
contract, license, permit, certificate, or other authority to conduct a
trade, profession, or business to or with any employing unit whose
account is in default with the commissioner with regard to the
administration of this chapter. The term “agency” includes any unit
of state government such as officers, agencies, divisions,
departments, boards, commissions, authorities, or public
corporations. An employing unit is not in default if it has entered
into a repayment agreement with the Unemployment
Compensation Division of Workforce West Virginia and remains
in compliance with its obligations under the repayment agreement;
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(B) The rules shall provide that, before revoking, granting,
issuing, or renewing any contract, license, permit, certificate, or
other authority to conduct a trade, profession, or business to or with
any employing unit, the designated agencies shall review a list or
lists provided by Workforce West Virginia that are in default. If the
employing unit’s name is not on the list, the agency, unless it has
actual knowledge that the employing unit is in default with
Workforce West Virginia, may grant, issue, or renew the contract,
license, permit, certificate, or other authority to conduct a trade,
profession, or business. The list may be provided to the agency in
the form of a computerized database or databases that the agency
can access. Any objections to the revocation or refusal to issue or
renew shall be reviewed under the appropriate provisions of this
chapter;

(C) The rules may be promulgated or implemented in phases
so that specific agencies or specific types of contracts, licenses,
permits, certificates, or other authority to conduct trades,
professions, or businesses will be subject to the rules beginning on
different dates. The presumptions of ownership or control
contained in the Department of Environmental Protection’s surface
mining reclamation regulations promulgated under the provisions
of §22-3-1 et seq. of this code are not applicable or controlling in
determining the identity of employing units who are in default for
the purposes of this subdivision. The rules shall also provide a
procedure allowing any agency or interested person, after being
covered under the rules for at least one year, to petition Workforce
West Virginia to be exempt from the provisions of the rules;

(19) Deposit to the credit of the appropriate special revenue
account or fund, notwithstanding any other provision of this code
and to the extent allowed by federal law, all amounts of delinquent
payments or overpayments, interest, and penalties thereon and
attorney’s fees and costs collected under the provisions of this
chapter. The amounts collected shall not be treated by the Auditor
or Treasurer as part of the general revenue of the state; and

(20) Enter into interagency agreements to assist in exchanging
information and fulfilling the provisions of this article.
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®
CHAPTER 136

(Com. Sub. for S. B. 429 - By Senators Weld, Stollings,
Maroney, and Woodrum)

[Passed April 2, 2021; in effect 90 days from passage (July 1, 2021)]
[Approved by the Governor on April 15,2021.]

AN ACT to amend and reenact §5A-3-3a of the Code of West
Virginia, 1931, as amended, relating to Division of Emergency
Management purchase and sale of commodities and services;
exempting division from Purchasing Division requirements
concerning contracts for purchase of commodities or services;
providing exception; and authorizing Agency for Surplus
Property to transfer funds generated from the sale of vehicles,
other equipment, and commodities belonging to the Division
of Emergency Management to the WV Interoperable Radio
Project special revenue account.

Be it enacted by the Legislature of West Virginia:

ARTICLE 3. PURCHASING DIVISION.
§5A-3-3a. Additional exemptions from purchasing requirements.

(a) The provisions of §5A-3-3(9) of this code do not apply to
the Division of Emergency Management created by §15-5-1 ef seq.
of this code: Provided, That if work on a purchase or contract has
been started by the Purchasing Division, on behalf of the Division
of Emergency Management, prior to the effective date of this
section, the Purchasing Division shall continue to perform services
for the Division of Emergency Management on that purchase or
contract until the contract is awarded or the purchase is made, or
the Division of Emergency Management decides not to make the
purchase or award the contract.
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(b) Notwithstanding any other provision of this code, the
Agency for Surplus Property is hereby empowered to transfer
funds generated from the sale of vehicles, other equipment, and
commodities belonging to the West Virginia Division of
Emergency Management to a special revenue account within the
Division of Emergency Management entitled the West Virginia
Division of Emergency Management, WV Interoperable Radio
Project Account.
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®
CHAPTER 137

(S. B. 486 - By Senators Swope, Roberts, Smith, Plymale, and
Woodrum)

[Passed April 8, 2021; in effect 90 days from passage (July 7, 2021)]
[Approved by the Governor on April 15, 2021.]

AN ACT to amend and reenact §5A-6-2, §5A-6-3, §5A-6-4, §5A-
6-4b, §5A-6-4c, §5A-6-5, §5A-6-6, §5A-6-7, and §5A-6-8 of
the Code of West Virginia, 1931, as amended, all relating to
the Office of Technology; renaming the Chief Technology
Officer; updating definitions; updating authority of the Chief
Technology Officer; continuing special fund; providing an
information technology governance structure for executive
agencies; authorizing the Chief Technology Officer to provide
training; authorizing the Project Management Office to review
agency proposals for technology investment; providing criteria
to evaluate proposals; authorizing the Project Management
Office to maintain an enterprise technology portfolio;
authorizing the Project Management Office to collect
necessary data to develop a technology portfolio; authorizing
the Chief Technology Officer to establish an advisory
committee; and authorizing the Chief Technology Officer to
request resources and support from the federal government for
cybersecurity and technology initiatives.

Be it enacted by the Legislature of West Virginia:

ARTICLE 6. OFFICE OF TECHNOLOGY.
§5A-6-2. Definitions.

As used in this article:
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“Information systems” means a discrete set of information
resources organized for the collection, processing, maintenance,
use, sharing, dissemination, or disposition of information.

“Information technology” means any equipment or
interconnected system or subsystem of equipment that is used in
the automatic acquisition, storage, manipulation, management,
movement, control, display, switching, interchange, transmission,
or reception of data or information.

“Technology services” means professional services designed
to provide functions, maintenance, and support of information
technology devices, or services including, but not limited to,
computer systems application development and maintenance;
systems integration and interoperability; operating systems
maintenance and design; computer systems programming;
computer systems software support; planning and security relating
to information technology devices; data management consultation;
information technology education and consulting; information
technology planning and standards; and establishment of local area
network and workstation management standards.

“Telecommunications” means the preparation, transmission,
communication, or related processing of information by electrical,
electromagnetic, electromechanical, electro-optical, or electronic
means.

“Chief Information Officer” means the person holding the
position created in §5A-6-3 of this code and vested with authority
to oversee state spending units in planning and coordinating
information systems that serve the effectiveness and efficiency of
the state and individual state spending units, and further the overall
management goals and purposes of government: Provided, That
reference to “Chief Technology Officer” in other articles of this
code shall mean “Chief Information Officer”.

“Technical infrastructure” means all information systems,
information technology, information technology equipment,
telecommunications, and technology services as defined in this
section.
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“Technology project” means a project where technology is a
significant component and is either valued at $250,000 or more, or
will involve sensitive or restricted data.

“Steering committee” means an internal agency oversight
committee established jointly by the Chief Information Officer and
the agency proposing the project, which shall include
representatives from the Office of Technology and at least one
representative from the agency proposing the project.

“Technology portfolio” means a strategic management process
documenting relationships between agency missions and
information technology and telecommunications investments.

§5A-6-3. Office of Technology; Chief Information Officer;
appointment and qualifications; continuation of special
fund.

(a) The Office of Technology is created within the Department
of Administration, to be led by a Chief Information Officer, who
shall be appointed by and serve at the will and pleasure of the
Governor. The Chief Information Officer shall have knowledge in
the field of information technology, experience in the design and
management of information systems, and an understanding of the
special demands upon government with respect to budgetary
constraints, the protection of privacy interests, and federal and state
standards of accountability.

(b) There is hereby continued in the State Treasury a special
account to be known as the Chief Technology Officer
Administration Fund. All fees collected by the Chief Information
Officer pursuant to this article shall be deposited into the fund.
Expenditures from the fund shall be made by the Chief Information
Officer for the purposes set forth in this article and are not
authorized from collections but are to be made only in accordance
with appropriation by the Legislature and in accordance with the
provisions of §12-3-1 ef seq. of this code and upon the fulfillment
of the provisions set forth in §11B-2-1 et seq. of this code:
Provided, That the provisions of §11B-2-18 of this code do not
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operate to permit expenditures in excess of the spending authority
provided by the Legislature.

§5A-6-4. Powers and duties of the Chief Information Officer
generally.

(a) With respect to all state spending units the Chief
Information Officer may:

(1) Establish information technology governance to align
technology management with departmental and agency business
goals, including, but not limited to:

(A) Standards necessary to support a unified approach to
information technology across the totality of state government,
thereby assuring that the citizens and businesses of the state receive
the greatest possible security, value, and user experience from
investments made in technology;

(B) Standards relating to the exchange, acquisition, storage,
use, sharing, and distribution of data;

(C) Standards for the connectivity, interoperability, and
continuity of technology for government operations in times of
disaster or emergency;

(2) Develop a mechanism for identifying those instances where
information systems should be linked and information shared,
while providing for appropriate limitations on access and the
security of data;

(3) Create new technologies to be used in government, convene
conferences, and develop incentive packages to encourage the
utilization of technology;

(4) Charge a fee to the state spending units for services
provided under the provisions of this article;

(5) Periodically evaluate the feasibility of subcontracting
information technology resources and services, and to subcontract
only those resources that are feasible and beneficial to the state;
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(6) Develop job descriptions and qualifications necessary to
perform duties related to information technology as outlined in this
article;

(7) Provide information technology related training to facilitate
efficient use of state technology resources;

(8) Submit resource and support requests to the federal
government to support technology or cyber security initiatives or
programs;

(9) Engage in any other activities as directed by the Governor;
and

(10) Promulgate legislative rules, in accordance with the
provisions of §29A-3-1 et seq. as may be necessary to standardize
and make effective the administration of the provisions of this
article.

(b) With respect to executive agencies, the Chief Information
Officer may:

(1) Develop a unified and integrated structure for information
systems for all executive agencies;

(2) Establish, based on need and opportunity, priorities and
timelines for addressing the information technology requirements
of executive agencies;

(3) Draw upon staff of other executive agencies for advice and
assistance in the formulation and implementation of administrative
and operational plans and policies;

(4) Recommend to the Governor transfers of equipment and
human resources from any executive agency for the most effective
and efficient uses of the fiscal resources of executive agencies to
modernize information technology investments;

(5) Provide guidance and services where feasible to support
proper cleansing of electronic data; and
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(6) Develop an information technology recycling program to
redistribute or reuse properly cleansed technology equipment.
Transfers and disposal of information technology equipment are
specifically exempt from the surplus property requirements
enumerated in §5A-3-43, §5A-3-44, §5A-3-45, and §5A-3-46 of
this code.

(c) The Chief Information Officer may employ the personnel
necessary to carry out the work of the Office of Technology and
may approve reimbursement of costs incurred by employees to
obtain education and training.

(d) The Chief Information Officer may oversee
telecommunications services used by state spending units for the
purpose of maximizing efficiency to the fullest possible extent
including auditing telecommunications services and usage and
negotiation of telecommunications contracts.

(e) The Chief Information Officer may convene and chair an
advisory committee made up of a representative from each of the
departments as identified in §5F-1-2 of this code, and any other
members deemed necessary by the Chief Information Officer to
provide advice and recommendations on technology issues for
state agencies.

§5A-6-4b. Project management duties of the Chief Information
Officer; establishment of the Project Management Office
and authority of the Project Management Office.

(a) The Chief Information Officer is authorized to:

(1) Implement an approval process for technology projects
proposed by state agencies to ensure that all technology projects
conform to the statewide strategic plan and the overall technology
strategy of the agency;

(2) Establish a methodology for conceiving, planning,
scheduling, and providing appropriate oversight for technology
projects, including oversight for the projects and a process for
approving the planning, development, and procurement of
technology projects; and
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(3) Establish steering committees as needed to oversee
technology projects.

(b) The Chief Information Officer shall create a Project
Management Office within the Office of Technology. The Project
Management Office shall:

(1) Implement the approval process for technology projects;

(2) Review technology project proposals submitted by agencies
and recommend to the Chief Information Officer the approval of
the proposals and any amendments thereto pursuant to §5A-6-4c of
this code;

(3) Monitor the implementation of technology projects and
periodically report findings to the Chief Information Officer;

(4) Implement technology portfolio management to assist the
Chief Information Officer with aligning investment in technology
with strategic goals of the state. The standard by which the projects
within the technology portfolio will be evaluated are:

(A) Total cost of the project;

(B) Public or citizen interface with the project or number of
people affected by the project;

(C) Whether the project is operationally critical to the agency.
(5) Provide oversight for technology projects; and

(6) Establish minimum qualifications and training standards for
project managers.

§5A-6-4¢. Technology project proposals and the establishment
of steering committees.

(a) Prior to proceeding with a technology project, a state
agency shall submit a project proposal to the Project Management
Office, outlining the business case, the proposed technology
solution, if known, and an explanation of how the project will
support the agency’s business objective and the state’s strategic
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plan for information technology. The Project Management Office
may require the submission of additional information as needed to
adequately review any proposal.

(b) The Project Management Office shall make
recommendations on proposed projects to the Chief Information
Officer for final disposition: Provided, That the Chief Information
Officer may delegate approval authority.

(c) If the Chief Information Officer deems necessary, a steering
committee may be appointed to:

(1) Provide ongoing oversight for the technology project;

(2) Have the authority to approve or reject any changes to the
project’s scope, schedule, or budget;

(3) Develop any necessary solicitation for the technology
project; and

(4) Finalize data necessary for inclusion of the project in the
technology portfolio.

§5A-6-5. Notice of request for proposals by state spending units
required to make purchases through the state Purchasing
Division.

Any state spending unit that pursues an information technology
purchase that does not meet the definition of “technology project”
and that is required to submit a request for proposal to the state
Purchasing Division prior to purchasing goods or services shall
obtain the approval of the Chief Information Officer, in writing, of
any proposed purchase of goods or services related to its
information technology and telecommunication systems. The
proposal shall contain a brief description of the goods and services
to be purchased. The state spending unit shall provide the proposal
to the Chief Information Officer prior to the time it submits its
request for proposal to the state Purchasing Division.
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§5A-6-6. Notice of request for proposals by state spending units
exempted from submitting purchases to the state
Purchasing Division.

(a) Any state spending unit that is not required to submit a
request for proposal to the state Purchasing Division prior to
purchasing goods or services shall notify the Chief Information
Officer, in writing, of any proposed purchase of goods or services
related to its information technology or telecommunication
systems. The proposal shall contain a detailed description of the
goods and services to be purchased. The state spending unit shall
provide the proposal to the Chief Information Officer a minimum
of 10 days prior to the time it requests bids on the provision of the
goods or services.

(b) If the Chief Information Officer evaluates the suitability of
the information technology and telecommunication equipment and
related services under the provisions of §5A-6-4(a) of this code and
determines that the goods or services to be purchased are not
suitable, he or she shall, within 10 days of receiving the notice from
the state spending unit, notify the state spending unit, in writing, of
any recommendations he or she has regarding the proposed
purchase of the goods or services. If the state spending unit receives
a written notice from the Chief Information Officer within the time
period required by this section, the state spending unit shall not put
the goods or services out for bid less than 15 days following receipt
of the notice from the Chief Information Officer.

§5A-6-7. Biannual report.

The Chief Information Officer shall report biannually to the
Legislative Joint Committee on Government and Finance on the
activities of his or her office.

§5A-6-8. Exemptions.

(a) The provisions of this article do not apply to the Legislature,
the judiciary, or any state Constitutional Officer designated in §6-
7-2 of this code.
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(b) Notwithstanding any other provision of this article to the
contrary, the provisions of this article do not apply to the West
Virginia Board of Education, the West Virginia Department of
Education, the county boards of education, the higher educational
institutions, or the West Virginia Emergency Management
Division of the Department of Homeland Security relating to the
technology used with the Statewide Interoperable Radio Network,
created by §15-14-1 et seq. of this code. However, the West
Virginia Board of Education, the West Virginia Department of
Education, the county boards of education, and the institutions of
higher education shall cooperate and collaborate with the Chief
Information Officer to the extent feasible.

(c) The Governor may by executive order exempt from the
provisions of this article any entity created and organized to
facilitate the public and private use of health care information and
the use of electronic medical records throughout the state.
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®
CHAPTER 138

(S. B. 494 - By Senator Azinger)

[Passed April 6, 2021; in effect 90 days from passage (July 5, 2021)]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §23-2C-16 of the Code of West
Virginia, 1931, as amended, relating to authorizing the
Insurance Commissioner to transfer moneys during specified
fiscal years from the Insurance Commission Fund, also known
as the commissioner’s operating fund, into the Workers’
Compensation Old Fund to reduce any deficit balance of the
Old Fund.

Be it enacted by the Legislature of West Virginia:

ARTICLE 2C. EMPLOYERS’ MUTUAL INSURANCE
COMPANY.

§23-2C-16. Administration of Old Fund, Uninsured Employer
Fund, Self-Insured Employer Guaranty Risk Pool, Self-
Insured Employer Security Risk Pool, and Private Carrier
Guaranty Fund.

(a) Notwithstanding any provision of this code to the contrary,
the company shall be the initial third-party administrator of the Old
Fund, Uninsured Employer Fund, Self-Insured Employer Guaranty
Risk Pool, Self-Insured Employer Security Risk Pool, and Private
Carrier Guaranty Fund from the termination of the commission and
thereafter for a term of at least six months but not more than three
years pursuant to an agreement to be entered into between the
Insurance Commissioner and the company prior to the termination
of the commission. The company shall be paid a reasonable fee for
services provided. The company’s administrative duties may
include, but not be limited to, receipt of all claims, processing said
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claims, providing for the payment of said claims through the State
Treasurer’s office or other applicable state agency and ensuring,
through the selection and assignment of counsel, that claims
decisions are properly defended. The administration of said funds
thereafter shall be subject to the procedures set forth in §5A-3-1 et
seq. of this code.

(b) The Insurance Commissioner shall review claims
determined to be payable from said funds and may contest the
determination pursuant to the provisions of §23-5-1 et seq. of this
code.

(c) The Insurance Commissioner may conduct or cause to be
conducted an annual audit to be performed on said funds.

(d) The Insurance Commissioner may contract or employ
counsel to perform legal services related solely to the collection of
moneys due the Old Fund, including the collection of moneys due
the Old Fund and enforcement of repayment agreements entered
into for the collection of moneys due on or before June 30, 2005,
in any administrative proceeding and in any state or federal court.

(e) During the fiscal years beginning July 1, 2019, July 1, 2020,
July 1, 2021, July 1, 2022, and July 1, 2023, the Insurance
Commissioner may, in his or her discretion, transfer special
revenue moneys contained in the Insurance Commission Fund to
the Old Fund in any fiscal year in which the Insurance
Commissioner has determined, and an independent auditor has
attested thereto, that a deficit balance existed in the Old Fund for
the prior fiscal year.
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®
CHAPTER 139

(Com. Sub. for S. B. 514 - By Senators Smith, Takubo,
Hamilton, Woelfel, and Jeffries)

[Passed April 5, 2021; in effect 90 days from passage (July 4, 2021)]
[Approved by the Governor on April 15, 2021.]

AN ACT to amend and reenact §20-1-16 of the Code of West
Virginia, 1931, as amended, relating to the Natural Resources
Commission; providing for the composition and membership
of the commission; providing criteria and qualifications for the
appointment of commissioners; and providing for
reimbursement of expenses for commissioners.

Be it enacted by the Legislature of West Virginia:

ARTICLE 1. ORGANIZATION AND ADMINISTRATION.
§20-1-16. Natural Resources Commission - generally.

(@) The Natural Resources Commission, created and
established by §20-1-3 of this code, shall be a public benefit
corporation and as such may sue and be sued, plead and be
impleaded, contract and be contracted with, and have and use a
common seal. It shall be a commission advisory to the director and
to the Division of Natural Resources. The commission shall be
composed of seven members, known as commissioners, one from
each division of natural resources district and the remainder from
the state at large, and shall be appointed to provide the broadest
geographic distribution possible so that each commissioner shall
attend the division sectional meetings established in §20-1-7(6) of
this code within his or her respective district.
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(b) The Governor, with the advice and consent of the Senate,
shall appoint the seven members for the following terms beginning
July 1, 2021:

(1) Three for a term of four years;
(2) Two for a term of three years; and
(3) Two for a term of two years.

(4) Successors to appointed members whose terms expire shall
be appointed for terms of four years. Any commissioner whose
term has expired shall serve until his or her successor has been
appointed. An appointed commissioner may not serve more than
two consecutive terms. Vacancies shall be filled for any unexpired
term. Appointment to fill a vacancy shall not be considered as one
of two full terms. Any commissioner who has served two or more
consecutive terms immediately preceding the effective date of this
section shall not be excluded from consideration for initial
appointment under this section.

(c) The members of the commission shall be citizens and
residents of the state, and shall be selected with special emphasis
on his or her interest in the conservation of the natural resources of
the state. No member of the commission shall be a candidate for or
hold any public office other than that of member of the
commission; nor shall he or she be a member of any committee of
a political party. In case a member becomes a candidate for or
accepts appointment to any public office or political party
committee, his or her position as member of the commission shall
be immediately vacated. The Director of the Division of Natural
Resources may submit recommendations to the Governor for the
appointment of the commissioners.

(d) Commissioners are not entitled to compensation for
services performed for the commission, but may be reimbursed by
the Division of Natural Resources for actual and necessary
expenses incurred for each day in which he or she is engaged in the
discharge of official duties, the actual expenses not to exceed the
amount paid similar reimbursement to members of the Legislature.
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®
CHAPTER 140

(Com. Sub. for S. B. 517 - By Senators Sypolt and Roberts)

[Passed March 25, 2021; in effect from passage]
[Approved by the Governor on April 2, 2021.]

AN ACT to amend and reenact §29A-3-19 of the Code of West
Virginia, 1931, as amended, relating to sunset provisions of
legislative rules; requiring new legislative rules to contain a
sunset provision terminating the legislative rule on August 1 of
the fifth year following promulgation; removing the five-year
sunset requirement for new legislative rules after initial five-
year sunset provision; requiring all legislative rules to sunset
on August 1 of the applicable year; authorizing an agency to
file a technical amendment with the Secretary of State to
correct sunset dates in accordance with this requirement; and
requiring the Secretary of State to file a notice of sunset in the
State Register upon the expiration of a legislative rule.

Be it enacted by the Legislature of West Virginia:

ARTICLE 3. RULEMAKING.
§29A-3-19. Sunset provision in rules.

(a) Any new legislative rule promulgated pursuant to this
article after April 1, 2016, shall include a sunset provision
terminating the rule on August 1 of the fifth year following its
promulgation: Provided, That the rule may be renewed by the
Legislature pursuant to the rule-making procedures and authority
in this article: Provided, however, That if a different sunset or
termination provision exists in the statute under which the
proposed rule is promulgated, the enabling statute’s provision shall
control: Provided further, That this subsection shall not apply to
rules promulgated by the Department of Environmental Protection
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or emergency rules promulgated pursuant to §29A-3-15 of this
code.

(b) Any legislative rule existing as of April 1, 2016, that is
thereafter amended pursuant to this article, shall include a sunset
provision terminating the rule on August 1 of the applicable year
as part of the amendment: Provided, That the rule may be renewed
by the Legislature pursuant to the rule-making procedures and
authority in this article: Provided, however, That if a different
sunset or termination provision exists in the statute under which the
legislative rule is promulgated, the enabling statute’s provision
controls: Provided further, That this subsection shall not apply to
legislative rules promulgated by the Department of Environmental
Protection or emergency rules promulgated pursuant to §29A-3-15
of this code.

(c) The existence of a sunset provision terminating a legislative
rule shall not preclude the repeal of the legislative rule by the
Legislature prior to its termination.

(d) As part of its rule review under this article, the Legislative
Rule-Making Review Committee may establish a procedure for
timely review of a legislative rule prior to its termination for those
agencies that have affirmatively sought renewal prior to expiration.
The procedure may include a requirement that the agency show
cause as to why the terminating legislative rule is required and
necessary to be continued for another term of years.

(e) The Secretary of State shall provide notice to the
promulgating agency and the Legislative Rule-Making Review
Committee at least 18 months prior to every legislative rule’s
termination date. The promulgating agency has 60 days from
receipt of the notice to file the legislative rule with the Secretary of
State and the Legislative Rule-Making Review Committee
affirmatively seeking renewal of the legislative rule: Provided,
That, if the legislative rule that is scheduled to sunset is not being
amended or changed, except for a new sunset date, the rule is not
subject to the public comment period requirements contained in
§29A-3-5 of this code. The Legislative Rule-Making Review
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Committee, as part of its rule review under this article, may begin
reviewing a legislative rule upon its filing.

(f) Any agency that has promulgated a legislative rule with a
sunset date prior to May 1 of the applicable year, may file a
technical amendment with the Secretary of State for the purposes
of establishing a sunset date of August 1 of the applicable year.

(g) The Secretary of State shall file a notice of sunset in the
State Register within 30 days following the expiration of a
legislative rule.
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®
CHAPTER 141

(Com. Sub. for S. B. 587 - By Senators Swope and Woodrum)

[Passed April 2, 2021; in effect from passage]
[Approved by the Governor on April 15,2021.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §5A-3-62, relating
to contract terms and conditions and the inability of
government officials to agree with certain contract terms.

Be it enacted by the Legislature of West Virginia:

ARTICLE 3. PURCHASING DIVISION.
§5A-3-62. Prohibited contract clauses.

(a) Any term or condition in any contract entered into by the
state shall be void ab initio to the extent that it requires the state to:

(1) Indemnify or hold harmless any entity;

(2) Agree to binding arbitration or any other binding extra-
judicial dispute resolution process;

(3) Limit liability for direct damages for bodily injury, death,
or damage to property (tangible or intangible) caused by the
negligence or willful misconduct of such person’s employees or
agents;

(4) Agree to shorten statutes of limitation established by this
code;

(5) Allow automatic renewal of contracts without express
written consent of the state;
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(6) Agree to payment in advance (unless specifically
authorized by statute or the policy of the West Virginia State
Auditor);

(7) Agree to jurisdiction anywhere other than a court
authorized by the West Virginia Legislature to hear the dispute;

(8) Be governed by any law other than the laws of the State of
West Virginia or required federal law;

(9) Pay court costs;
(10) Pay taxes;
(11) Waive defenses;

(12) Permit assignment of contracts without express written
consent from the state;

(13) Treat information as confidential contrary to the state’s
disclosure responsibilities under any applicable bid disclosure laws
and the Freedom of Information Act;

(14) Agree to unsigned third-party terms and conditions;

(15) Limit the state’s ability to cancel a contract for
convenience with 30 days’ notice;

(16) Give up its ownership rights or interest in any information
or data, including confidential information, provided to, or
collected by, a vendor on behalf of the state;

(17) Maintain any type of insurance; or

(18) Permit modification of contract terms without prior
approval from the state.

(b) No official, employee, agent, or representative of the state
has the authority to contravene this section, and no oral or written
expression of consent to any term or condition declared void ab
initio by this section, or signature on a contract, may be deemed as
such. Any contract that contains a term or condition declared void
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ab initio by this section shall otherwise be enforceable as if it did
not contain such term or condition. All contracts entered into by
the state, except for contracts with another government, shall be
governed by West Virginia law notwithstanding any term or
condition to the contrary.
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®
CHAPTER 142

(Com. Sub. for S. B. 642 - By Senators Rucker and Karnes)

[Passed April 9, 2021; in effect 90 days from passage (July 8, 2021)]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §59-3-2 of the Code of West
Virginia, 1931, as amended, relating to publication of legal
notices of the state and its agencies; requiring State Auditor to
establish public notice database on website centralizing access
to all state and state agency postings of legal advertisements
required by law; mandating state and its agencies publish all
required legal advertisements on database in addition to
newspaper publication after certain date; requiring State
Auditor propose rules and emergency rules relating to
database; and mandating State Auditor annually report to Joint
Committee on Government and Finance.

Be it enacted by the Legislature of West Virginia:

ARTICLE 3. NEWSPAPERS AND LEGAL ADVERTISEMENTS.

§59-3-2. Classification of legal advertisements; designation of
newspapers; frequency of publication; posting; manner of
publishing; publication of notices for the state and its
agencies.

(a) A Class I legal advertisement shall be published one time,
a Class II legal advertisement shall be published once a week for
two successive weeks, and a Class III legal advertisement shall be
published once a week for three successive weeks in a qualified
newspaper published in the publication area; or if there is no
qualified newspaper published in the publication area or if no
qualified newspaper published in the publication area will publish
the legal advertisement at the rates specified in §59-3-3 of this
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code, the legal advertisement shall be published in a qualified
newspaper published outside the publication area; or if no qualified
newspaper is published outside the publication area or if no
qualified newspaper published outside the publication area will
publish the legal advertisement at the rates specified in §59-3-3 of
this code, the legal advertisement shall be posted in at least three
public places in the publication area, one of which postings shall
be in the county courthouse, at or near the front door of the county
courthouse, if a county courthouse is located in the publication area
and one of which postings shall be in the municipal office building
or municipal office or offices, at or near the front door thereof, if
the publication area is a municipality.

(b) A Class I-0 legal advertisement shall be published one time,
a Class I1-0 legal advertisement shall be published once a week for
two successive weeks, and a Class II1-0 legal advertisement shall
be published once a week for three successive weeks, in two
qualified newspapers of opposite politics published in the
publication area; or if two qualified newspapers of opposite politics
are not published in the publication area or if two qualified
newspapers of opposite politics published in the publication area
will not publish the legal advertisement at the rates specified in
§59-3-3 of this code, the legal advertisement shall be published in
one qualified newspaper published in the publication area; or if
there is no qualified newspaper published in the publication area or
if no qualified newspaper published in the publication area will
publish the legal advertisement at the rates specified in §59-3-3 of
this code, the legal advertisement shall be published in one
qualified newspaper published outside the publication area; or if no
qualified newspaper is published outside the publication area or if
no qualified newspaper published outside the publication area will
publish the legal advertisement at the rates specified in §59-3-3 of
this code, the legal advertisement shall be posted in at least three
public places in the publication area, one of which postings shall
be in the county courthouse, at or near the front door thereof, if a
county courthouse is located in the publication area and one of
which postings shall be in the municipal office building or
municipal office or offices, at or near the front door thereof, if the
publication area is a municipality.
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(c) A legal advertisement may be published in a qualified
newspaper published on any day of the week except Sunday.

(d) All legal advertisements shall be published together in
continuous columns on one page of the newspaper publishing them
under a general heading styled “Legal Advertisements”, unless the
number or size of the legal advertisements requires the use of more
than one page, in which event the legal advertisements shall be
published as near as practicable in continuous columns on as many
pages as necessary under the same heading as above required.

(e) Beginning July 1, 2022, any and all legal notices,
advertisements, publications, statements, or whatever kind or
character required to be published by the State of West Virginia, or
its agencies, shall be made at the frequency and in the manner
prescribed by subsection (a) or (b) of this section, and shall also be
published on a public notice database to be created and maintained
by the State Auditor.

(f) Pursuant to subsection (e) of this section, the State Auditor
shall propose rules and emergency rules for legislative approval in
accordance with the provisions of §29A-3-1 et seq. of this code
relating to the creation and maintenance of a public notice database
available on the State Auditor’s website, the establishment of forms
and procedures for submission of information to the State Auditor
by the State of West Virginia and its agencies, providing a method
of verifying publication of the notice, and for other procedures and
policies consistent with this section.

(g) The State Auditor shall report annually to the Joint
Committee on Government and Finance regarding the public
notice database established by this section, which report shall
include information on the extent of the use of the public notice
database on the State Auditor’s website, the financial impact
resulting from the use of the public notice database, and any
recommendations for additional enabling legislation relating to the
public notice database.
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®
CHAPTER 143

(Com. Sub. for S. B. 684 - By Senator Woodrum)

[Passed April 10, 2021; in effect 90 days from passage (July 9, 2021)]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §10-1-12 of the Code of West
Virginia, 1931, as amended, relating to the State Library
Commission; adding the Curator of the West Virginia
Department of Arts, Culture and History as an ex officio voting
member; and updating other language.

Be it enacted by the Legislature of West Virginia:
ARTICLE 1. PUBLIC LIBRARIES.
§10-1-12. State Library Commission.

There shall be a state Library Commission, known as the West
Virginia Library Commission, which shall consist of the Curator
of the West Virginia Department of Arts, Culture and History as an
ex officio voting member and eight members who shall be
appointed by the Governor, by and with the advice and consent of
the Senate, each for a term of four years. No more than three
members may reside in the same congressional district. At least
four members of the commission shall be women and at least four
members shall be men. No member of the commission shall receive
compensation for services rendered, nor be engaged or interested
in the publishing business.

The members of the commission in office on the date this code
takes effect shall, unless sooner removed, continue to serve until
their respective terms expire and their successors have been
appointed and have qualified. On or before the expiration of the
terms for which the members are appointed, the Governor shall
appoint their successors.
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®
CHAPTER 144

(H. B. 2019 - By Delegates Hanshaw (Mr. Speaker) and Skaff)

(By Request of The Executive)

[Passed February 26, 2021; in effect ninety days from passage.]
[Approved by the Governor on March 8, 2021.]

AN ACT to amend and reenact §5B-1-2 of the Code of West
Virginia, 1931, as amended; to amend and reenact §5B-2-1,
§5B-2-2, §5B-2-3, §5B-2-3b, §5B-2-4, §5B-2-4a, §5B-2-5,
§5B-2-6, §5B-2-6a, §5B-2-9a, §5B-2-10, §5B-2-14, §5B-2-15,
§5B-2-16, and §5B-2-17 of said code; to amend and reenact
§5B-21-2, §5B-21-3, §5B-21-4, §5B-21-5, §5B-21-6, §5B-21-7,
and §5B-21-8 of said code; to amend and reenact §5F-1-2 of
said code; and to amend and reenact §5F-2-1 of said code, all
relating to reorganizing and redesignating certain agencies of
the Department of Commerce; clarifying the divisions that
report to the cabinet secretary of the Department of Commerce;
removing the West Virginia Development Office from the
Department of Commerce and redesignating the West Virginia
Development Office as the Department of Economic
Development; removing reference to the Division of Energy
under the Department of Commerce; removing the West
Virginia Tourism Office from the Department of Commerce
and redesignating the West Virginia Tourism Office as the
Department of Tourism; removing the Tourism Commission
from the Department of Commerce and redesignating the
Tourism Commission as the Tourism Advisory Council;
redesignating the executive director of the Development Office
as the secretary of the Department of Economic Development
and providing for his or her appointment and term of office;
providing that the Department of Economic Development will
utilize existing resources of the Department of Commerce to
the fullest extent practicable and efficient; providing that the
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Secretary of the Department of Economic Development may
exempt employees from coverage under the state’s classified
service; providing that the Department of Economic
Development is exempt from of §5A-3-1 ef seq. of this code;
redesignating the Development Office Promotion Fund as the
Economic Development Promotion and Closing Fund and
allowing further uses of such fund; redesignating the executive
director of the Tourism Office as the secretary of the
Department of Tourism and providing for his or her
appointment and term of office; providing that the Department
of Tourism will utilize existing resources of the Department of
Commerce to the fullest extent practicable and efficient;
providing that the Department of Tourism is exempt from §5A-
3-1 et seq.; adding the Secretary of the Department of
Economic Development to the membership of the Tourism
Advisory Council; updating references to the secretary and
Department of Economic Development; and updating
references to the secretary and Department of Tourism.

Be it enacted by the Legislature of West Virginia:

CHAPTER 5B. ECONOMIC DEVELOPMENT ACT OF 1985.
ARTICLE 1. DEPARTMENT OF COMMERCE.

§5B-1-2. Agencies, boards, commissions, divisions, and offices
comprising the Department of Commerce.

The Department of Commerce consists of the following
agencies, boards, commissions, divisions, and offices, including all
of the allied, advisory, affiliated, or related entities, which are
incorporated in and administered as part of the Department of
Commerce:

(1) Division of Labor provided in §21-1-1 ef seq. of this code,
which includes:

(A) Occupational Safety and Health Review Commission
provided in §21-3A-1 et seq. of this code; and
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(B) Board of Manufactured Housing Construction and Safety
provided in §21-9-1 et seq. of this code;

(2) Office of Miners’ Health, Safety and Training provided in
§22A-1-1 et seq. of this code. The following boards are transferred
to the Office of Miners’ Health, Safety and Training for purposes
of administrative support and liaison with the Office of the
Governor:

(A) Board of Coal Mine Health and Safety and Coal Mine
Safety and Technical Review Committee provided in §22A-6-1 et
seq. of this code;

(B) Board of Miner Training, Education and Certification
provided in §22A-7-1 et seq. of this code; and

(C) Mine Inspectors’ Examining Board provided in §22A-9-1
et seq. of this code;

(3) Division of Natural Resources and Natural Resources
Commission provided in §20-1-1 ef seq. of this code;

(4) Division of Forestry provided in §19-1A-1 et seq. of this
code;

(5) Geological and Economic Survey provided in §29-2-1 et
seq. of this code; and

(6) Workforce West Virginia provided in Chapter 21 of this
code, which includes:

(A) Division of Unemployment Compensation;

(B) Division of Employment Service;

(C) Division of Workforce Development; and

(D) Division of Research, Information and Analysis.

ARTICLE 2. DEPARTMENT OF ECONOMIC
DEVELOPMENT.
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§5B-2-1. West Virginia Department of Economic
Development; confidentiality.

(a) The West Virginia Development Office, previously
continued from the Governor’s office of community and industrial
development, is hereby continued but is hereafter raised to a
separate and distinct department of the executive branch of state
government and is designated and shall be known as the West
Virginia Department of Economic Development. All references in
this code to the West Virginia Development Office, the office of
community and industrial development, or the Governor’s office
of community and industrial development shall be construed as
references to the West Virginia Department of Economic
Development. As used in this article, “Department” means the
Department of Economic Development.

(b) Any documentary material, data or other writing made or
received by the Department of Economic Development or other
public body whose primary responsibility is economic
development, for the purpose of furnishing assistance to a new or
existing business shall be exempt from §29B-1-1 et seq. of this
code: Provided, That any agreement entered into or signed by the
Department of Economic Development or other public body which
obligates public funds shall be subject to inspection and copying
pursuant to §29B-1-1 et seq. of this code as of the date the
agreement is entered into, signed or otherwise made public.

§5B-2-2. Office of Secretary of Department of Economic
Development.

(a) The Secretary of the Department of Economic
Development is the chief executive officer of the department. The
Governor shall appoint the secretary, by and with the advice and
consent of the Senate, for the term for which the Governor is
elected, and the secretary shall serve at the will and pleasure of the
Governor. Any reference in this code to the Executive Director of
the West Virginia Development Office means the Secretary of the
Department of Economic Development. As used in this article,
“secretary” means the Secretary of the Department of Economic
Development. Subject to the provisions of the contract provided in
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§5B-2-4 of this code, the secretary may hire, and fire economic
development representatives employed pursuant to §5B-2-5 of this
code.

(b) The secretary may promulgate rules to carry out the
purposes and programs of the Department of Economic
Development to include generally the programs available and the
procedure and eligibility of applications relating to assistance
under the programs. These rules are not subject to Chapter 29A of
this code, but shall be filed with the Secretary of State. The
secretary may adopt any of the rules previously promulgated by the
West Virginia Development Office or the council for community
and economic development.

§5B-2-3. Powers and duties of the secretary.

(a) The secretary shall enhance economic growth and
development through the development of a comprehensive
economic  development strategy for West  Virginia.
“Comprehensive economic development strategy” means a plan
that outlines strategies and activities designed to continue,
diversify or expand the economic base of the state as a whole;
create jobs; develop a highly skilled workforce; facilitate business
access to capital, including venture capital; advertise and market
the resources offered by the state with respect to the needs of
business and industry; facilitate cooperation among local, regional
and private economic development enterprises, improve
infrastructure on a state, regional and community level; improve
the business climate generally; and leverage funding from sources
other than the state, including federal and private sources.

(b) The Department of Economic Development shall utilize, to
the fullest extent practicable and efficient, existing resources of the
Department of Commerce for functions necessary for the operation
of the department but which functions are not directly related to the
purposes of the department listed in subsection (a) of this section.
The Department of Economic Development may enter into such
agreements with the Department of Commerce or other agencies of
this state as may be necessary or advisable to utilize existing
resources of this state.
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(c) The Secretary of the Department of Economic
Development may designate, in writing, a list of positions within
the department that shall be exempt from coverage under the state’s
classified service.

(d) The Department of Economic Development shall be
exempt from §5A-3-1 ef seq. of this code.

§5B-2-3b. Economic development promotion and closing fund.

The previously created fund known as the “Development
Office promotion fund” is hereby continued but shall hereafter be
known as the “Economic Development Promotion and Closing
Fund”. Moneys deposited in this fund shall be administered by the
Department of Economic Development and used solely to promote
business formation, expansion, recruitment and retention through
aggressive marketing and international development and export
assistance, and to provide a fund from which moneys may be drawn
to offer certain incentives for business formation or expansion, to
provide assistance with respect to site development or other
concerns identified by the secretary, and to further facilitate
economic development in this state, all of which economic
development efforts and initiatives lead to more and better jobs
with higher wages for all geographic regions and communities of
the state, including rural areas and urban core areas, and for all
residents, including minorities.

§5B-2-4. Public-private partnerships.

The Department of Economic Development may enter into
contractual or joint venture agreements with a nonprofit
corporation organized pursuant to the corporate laws of the state,
organized to permit qualification pursuant to section 501(c) of the
Internal Revenue Code and for purposes of the economic
development of West Virginia, and funded from sources other than
the state. The contract shall include provisions relating to the
employment of economic development representatives assigned to
the Department of Economic Development to be paid a base salary
by the state and performance-based economic incentives from
private funds of the nonprofit corporation. Provisions relating to
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hiring practices with respect to economic development
representatives, job descriptions, accountability, public-private
liaison, and performance standards may be the subject of contract
negotiations. The contract may include provisions for continuing
education and certification in the field of economic or industrial
development for persons employed as economic development
representatives. Agreements providing for the payment of
performance-based incentives to the secretary are authorized.
Agreements providing for the payment of travel and other expenses
of or to the secretary or of or to economic development
representatives from private funds by the nonprofit corporation are
authorized. The prohibitions of §6B-2-5 (b) and §6B-2-5 (d) of this
code are not applicable to the receipt by economic development
representatives or by the secretary of performance-based incentives
and other payments made by the nonprofit corporation and
specifically authorized pursuant to this section.

From time to time the secretary may enter into joint ventures
wherein the department and the nonprofit corporation share in the
development and funding of economic development programs.

All contracts and joint venture agreements must be approved
by the secretary. Contracts entered into pursuant to this section for
longer than one fiscal year shall contain, in substance, a provision
that the contract shall be considered cancelled without further
obligation on the part of the state if the State Legislature or, where
appropriate, the federal government, shall fail to appropriate
sufficient funds therefor or shall act to impair the contract or cause
it to be cancelled.

§5B-2-4a. State allocation to regional councils.

The Department of Economic Development may enter into
contractual agreements with the regional councils formed under
§8-25-5 of this code to provide funding to the regional councils to
be used to obtain federal matching grants and for other purposes
determined to be appropriate by the department. The maximum
state allocation to each eligible regional council shall be $40,000:
Provided, That the amount of the allocation shall be determined by
dividing the number of eligible regional councils into the total
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amount of funds made available for allocation by the Legislature.
The Department of Economic Development shall develop criteria
to determine a regional council’s eligibility for the state allocation.

§5B-2-5. Economic development representatives.

(a) The secretary may employ economic development
representatives to be paid a base salary within legislative
appropriations to the department, subject to applicable contract
provisions pursuant to §5B-2-4 of this code. Economic
development representatives may receive performance-based
incentives and expenses paid from private funds from a nonprofit
corporation contracting with the department pursuant to §5B-2-4
of this code. The secretary shall establish job descriptions and
responsibilities of economic development representatives, subject
to the provisions of any contract with a nonprofit corporation
entered into pursuant to §5B-2-4 of this code.

(b) Notwithstanding any provision of this code to the contrary,
economic development representatives employed within the
department are not subject to the procedures and protections
provided by §29-6-1 et seq. and §29-6A-1 et seq. of this code. Any
employee of the department on the effective date of this article who
applies for employment as an economic development
representative is not entitled to the protections of by §29-6-1 et seq.
of this code with respect to hiring procedures and qualifications;
and upon accepting employment as an economic development
representative, the employee relinquishes the protections provided
for in §6C-2-1 et seq. and §29-6-1 et seq. of this code.

(c) On the last Monday in January, in years 2017, 2019 and
2021, the secretary shall submit to the Legislature a written report.
The secretary shall provide copies of his or her report to the
President of the Senate, the Speaker of the House of Delegates, the
chair of the Senate Committee on Economic Development and the
chair of the House Committee on Small Business,
Entrepreneurship and Economic Development. The secretary’s
report shall do the following:



1376 GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS [Ch. 144

(1) Identify and describe loans, grants or other funding sources
that economic development representatives have assisted small
businesses acquire during the immediately preceding reporting
cycle;

(2) Identify and describe generally inquiries, requests for
assistance or other matters that other state or federal agencies have
presented to the department in the immediately preceding reporting
cycle in connection with those agencies’ efforts to regulate or assist
small businesses;

(3) Identify and describe issues with formation, registration and
licensure requirements that state law imposes on small businesses
that small businesses have identified to the department in the
immediately preceding reporting cycle as burdensome;

(4) Identify specific forms, processes or requirements imposed
by state law that small businesses have identified to the department
in the immediately preceding reporting cycle that may be
streamlined, simplified, combined, or eliminated in order to reduce
unnecessary costs, delays, or other burdens on small businesses;

(5) Propose and describe concrete and specific steps that any
branch, agency or level of state government may take to streamline,
simplify, combine, or eliminate the forms, processes or
requirements identified in subdivision (4) of this subsection; and

(6) Provide the following information:

(A) The number of small businesses counseled by the
department during the immediately preceding reporting cycle;

(B) The number of new businesses created while being
counseled by the department during the immediately preceding
reporting cycle;

(C) The number of jobs created by businesses counseled by the
department during the immediately preceding reporting cycle; and

(D) Any other information that, in the opinion of the executive
director, demonstrates the performance of the department or



Ch. 144] GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS 1377

economic development representatives during the immediately
preceding reporting cycle.

§5B-2-6. Transition; savings provision.

All programs, orders, determinations, rules, permits, grants,
contracts, certificates, bonds, authorizations and privileges which
have been issued, made, granted or allowed to become effective
pursuant to any prior enactments of this article or by the Governor,
the Governor’s Office of Community and Industrial Development
or its director, or by a court of competent jurisdiction, and which
are in effect on February 1, 1992, shall continue in effect according
to their terms until modified, terminated, superseded, set aside or
revoked by the Governor or the secretary of the department
pursuant to this article, by a court of competent jurisdiction or by
operation of law.

§5B-2-6a. Brownfield economic development districts;
applications; fees; rules.

(a) Any property owner of a tract of land that is a brownfield
or voluntary remediated site pursuant to §22-22-1 et seq. of this
code may, if the site and surrounding area were involved in the
extraction and processing of coal, limestone, or other natural
resources, apply to the department to become a brownfield
economic development district.

(1) Applicants for a brownfield economic development district
must demonstrate that the district when designated will create
significant economic development activity;

(2) Applicants shall submit a development plan that provides
specific details on proposed financial investment, direct and
indirect jobs to be created and the viability of the district;

(3) Brownfield economic development districts:

(A) May not contain single-family housing;
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(B) Shall provide all the infrastructure within the district
without cost to the state, county, public service district or local
municipal government;

(4) Applicants shall demonstrate that were it not for this
designation, the contemplated development would not be possible,
and that the development is in the best interest of the state;

(5) The applicant shall own or control the property within the
district;

(6) All costs for the application process shall be borne by the
applicant;

(7) An applicant shall demonstrate that the applicant has
attempted to work in good faith with local officials in regard to
land-use issues;

(8) Beginning July 1, 2011, an application for a brownfield
economic development district may not be approved unless the
district conforms to a county’s or municipality’s planning and
zoning laws established pursuant to §8A-7-1 et seq., §8A-8-1 et
seq., and §8A-9-1 et seq. of this code.

(9) Prior to granting a designation of brownfield economic
development district, the applicant shall provide documentation
that the applicant has met all the requirements set forth in §22-22-
1 et seq. of this code to be designated as a brownfield site or
voluntary remediated site and is in compliance with the
remediation plan;

(10) Nothing may be construed by this section to exempt
brownfield economic districts from environmental regulation that
would pertain to the development;

(11) The decision of the development office in regard to an
application is final; and

(12) Once designated, the district shall work in conjunction
with the regional brownfield assistance centers of Marshall
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University and West Virginia University as specified in §18B-11-
7 of this code.

(b) The department shall propose rules for legislative approval
in accordance with §29-3-1 et seq. of this code to implement this
section and the rules shall include, but not be limited to, the
application and time line process, notice provisions, additional
application consideration criteria and application fees sufficient to
cover the costs of the consideration of an application.

§5B-2-9a. Powers and duties of Secretary of the Department of
Tourism and Tourism Advisory Council for improving
Cardinal Passenger Train Service; declaration of public
policy and Legislative intent.

(a) It is hereby declared the public policy of the State of West
Virginia and the intent of the Legislature to facilitate, advance and
improve the availability of interstate passenger rail service to the
state, the contributions of such service to local tourism
development including the Boy Scouts of America Summit Bechtel
Reserve in Fayette County, the marketing of such services for both
interstate rail travel for the benefit of the state’s citizens, businesses
and local tourism and to improve the quality and frequency of such
service, including the provision of a daily passenger train service
at the earliest opportunity, of the Cardinal Passenger Train operated
by the National Railroad Passenger Corporation, doing business as
AMTRAK, on railroad lines crossing the south-central region of
the state from Huntington eastward to White Sulphur Springs,
being that same route historically and continuously used by the
passenger train and its predecessors since the year 1871.

(b) Notwithstanding any other provision of this code to the
contrary, the Secretary of the Department of Tourism, with the
advice of the tourism advisory council, and in consultation with the
Secretary of the West Virginia Department of Economic
Development, is directed to coordinate and supervise the activities
of the state, to coordinate and cooperate with the political
subdivisions and municipalities of the state, to cooperate with the
National Railroad Passenger Corporation and with the other states
served by the Cardinal Passenger Train to achieve the public policy
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set forth in subsection (a) of this section. The secretary may
conduct such studies, and make such investigations, as may be
reasonable and appropriate to advance the public policy set forth in
subsection (a) of this section.

(c) The secretary may enter into contracts and memoranda of
understanding with the National Railroad Passenger Corporation,
with the other states served by the Cardinal Passenger Train, and
with the political subdivisions and municipalities of this state, to
achieve the public policy set forth in subsection (a) of this section.
The secretary is further authorized to cooperate with the aforesaid
other states and National Railroad Passenger Corporation in the
formation of an interstate committee for the purpose of achieving
the public policy set forth in subsection (a) of this section, to
participate in said committee and appoint other designees thereto.

(d) In the exercise of their powers and duties under this section,
the secretary and tourism advisory council shall consult with the
West Virginia Department of Transportation and the West Virginia
State Rail Authority. The West Virginia Department of
Transportation and the West Virginia State Rail Authority shall
cooperate with the secretary and the tourism advisory council, and
shall provide the secretary and the tourism advisory council with
such reasonable and necessary assistance as may be possible based
on available staff and funds to achieve the public policy set forth
in subsection (a) of this section.

(e) There is hereby created a special revenue account,
designated the “Cardinal Passenger Train Enhancement Fund” into
which all moneys intended to advance the purposes of this section
shall be deposited. Moneys in this account shall be expended solely
for the public policy and purposes set forth in this section. Funds
paid into this account may also be derived from the following
sources: (1) All interest or return on investment accruing to this
account; (2) any gifts, grants, bequests, transfers, appropriations,
or other donations which may be received from any governmental
entity or unit or any person, firm, foundation, or corporation; and
(3) any appropriations by the Legislature which may be made for
the purposes of this section. Any balance including accrued interest
and other earnings at the end of any fiscal year shall not revert to
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the general fund but shall remain in the fund for the purposes set
forth in this section. The moneys in the fund shall be paid out, at
the sole discretion and direction of the secretary, to advance the
purposes of this section.

§5B-2-10. Program and policy action statement; submission to
joint committee on government and finance.

The tourism advisory council, the Department of Economic
Development, and any other authorities, boards, commissions,
corporations or other entities created or amended under this chapter
and §18B-11-1 et seq. of this code, shall prepare and submit to the
Joint Committee on Government and Finance on or before
December 1, 1995, and each year thereafter, a program and policy
action statement which shall outline in specific detail according to
the purpose, powers and duties of the office or section, its
procedure, plan and program to be used in accomplishing its goals
and duties as required under this article.

§5B-2-14. Certified development community program.

The certified development community program is continued
and is transferred to, incorporated in and administered as a program
of the Department of Economic Development. The program shall
provide funding assistance to the participating economic
development corporations or authorities through a matching grant
program. The department shall establish criteria for awarding
matching grants to the corporations or authorities within the limits
of funds appropriated by the Legislature for the program. The
matching grants to eligible corporations or authorities are in the
amount of $30,000 for each fiscal year, if sufficient funds are
appropriated by the Legislature. The department shall recognize
existing county, regional or multicounty corporations or authorities
where appropriate.

In developing its plan, the department shall consider resources
and technical support available through other agencies, both public
and private, including, but not limited to, the state college and
university systems; the West Virginia Housing Development Fund;
the West Virginia Economic Development Authority; the West
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Virginia Parkways, Economic Development and Tourism
Authority; the West Virginia Round Table; the West Virginia
Chamber of Commerce; Regional Planning and Development
Councils; Regional Partnership for Progress Councils; and state
appropriations.

§5B-2-15. Upper Kanawha Valley Resiliency and
Revitalization Program.

(a) Definitions. —

(1) General. — Terms defined in this section have the
meanings ascribed to them by this section, unless a different
meaning is clearly required by either the context in which the term
is used, or by specific definition in this section.

(2) Terms Defined. —

“Contributing partners” means those entities or their
representatives described in subsection (f) of this section.

“Prioritize” means, with regard to resources, planning, and
technical assistance, that the members of the revitalization council
are required to waive their discretionary program guidelines to
allow funding requests that may fall outside of the program’s
guidelines but address the Upper Kanawha Valley communities’
goals for revitalization: Provided, That properly filed funding
applications by Upper Kanawha Valley communities shall be given
preferential treatment.

“Program” means the Upper Kanawha Valley Resiliency and
Revitalization Program established in this section.

“Revitalization council” means those entities or their
representatives described in subsection (d) of this section.

“Technical assistance” means resources provided by the state,
revitalization council, contributing partners, or any other
individuals or entities providing programming, funding, or other
support to benefit the Upper Kanawha Valley under the program.
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“Upper Kanawha Valley” means an area historically known as
the Upper Kanawha Valley including municipalities and
surrounding areas from the Charleston city limits to Gauley Bridge
or other communities in the vicinity of the West Virginia
University Institute of Technology.

“Upper Kanawha Valley Resiliency and Revitalization
Program” means the entire process undertaken to further the goals
of this section, including collaboration development and
implementation between the members, contributors, and technical
assistance resource providers.

(b) Legislative purpose, findings, and intent. —

(1) The decision to relocate the historic campus of the West
Virginia University Institute of Technology from Montgomery,
West Virginia, to Beckley, West Virginia, will have a dramatic
economic impact on the Upper Kanawha Valley.

(2) The purpose of this section is to establish the Upper
Kanawha Valley Resiliency and Revitalization Program. To
further this purpose, this program creates a collaboration among
state government, higher education, and private and nonprofit
sectors to streamline technical assistance capacity, existing
services, and other resources to facilitate community revitalization
in the Upper Kanawha Valley.

(3) It is the intent of the Legislature to identify existing state
resources that can be prioritized to support the Upper Kanawha
Valley, generate thoughtful and responsible ideas to mitigate the
negative effects of the departure of the West Virginia Institute of
Technology from the Upper Kanawha Valley, and help chart a new
course and prosperous future for the Upper Kanawha Valley.

(c) Upper Kanawha Valley Resiliency and Revitalization
Program established; duration of program. —

(1) The Development Office shall establish the Upper
Kanawha Valley Resiliency and Revitalization Program in
accordance with the provisions of this section. The program shall
inventory existing assets and resources, prioritize planning and
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technical assistance, and determine such other assistance as might
be available to revitalize communities in the Upper Kanawha
Valley.

(2) The program shall remain active until it concludes its work
on June 30, 2024, and delivers a final report to the Joint Committee
on Government and Finance no later than October 1, 2024.

(d) Revitalization council created. — There is hereby created a
revitalization council to fulfill the purposes of this section. The
revitalization council shall be coordinated by the Development
Office in the Department of Commerce and be subject to oversight
by the secretary of the department. The following entities shall
serve as members of the revitalization council:

(1) The Secretary of the Department of Economic
Development or their designee, who shall serve as chairperson of
the council;

(2) The Secretary of the Department of Health and Human
Resources or their designee;

(3) The Commissioner of the Department of Agriculture or
their designee;

(4) The Executive Director of the West Virginia Housing
Development Fund or their designee;

(5) A representative from the Kanawha County Commission;
(6) A representative from the Fayette County Commission;

(7) The mayor, or their designee, from the municipalities of
Montgomery, Smithers, Pratt, and Gauley Bridge;

(8) A representative from Bridge Valley Community and
Technical College; and

(9) A representative from West Virginia University.

(e) Duties of the revitalization council. —
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(1) The council shall identify existing state resources that can
be prioritized to support economic development efforts in the
Upper Kanawha Valley.

(2) The council shall direct existing resources in a unified effort
and in conjunction with contributing partners, as applicable, to
support the Upper Kanawha Valley.

(3) The council shall develop a rapid response strategy to
attract or develop new enterprises and job-creating opportunities in
the Upper Kanawha Valley.

(4) The council shall conduct or commission a comprehensive
assessment of assets available at the campus of the West Virginia
Institute of Technology and determine how those assets will be
preserved and repurposed.

(5) The council shall assist communities in the Upper Kanawha
Valley by developing an economic plan to diversify and advance
the community.

(6) Members of the council shall support both the planning and
implementation for the program and shall give priority wherever
possible to  programmatic activity and discretionary,
noncompetitive funding during the period the program remains in
effect.

(7) Members of the council shall work together to leverage
funding or other agency resources to benefit efforts to revitalize the
Upper Kanawha Valley.

(f) Contributing partners. — To the extent possible, the
revitalization council shall incorporate the resources and expertise
of additional providers of technical assistance to support the
program, which shall include but not be limited to:

(1) The West Virginia Small Business Development Center;

(2) The Center for Rural Health Development;
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(3) The West Virginia University Brickstreet Center for
Entrepreneurship;

(4) The West Virginia University Land Use and Sustainability
Law Clinic;

(5) The West Virginia University Center for Big Ideas;
(6) The New River Gorge Regional Development Authority;
(7) The Appalachian Transportation Institute;

(8) The Marshall University Center for Business and Economic
Research;

(9) TechConnect;
(10) The West Virginia Community Development Hub;

(11) The West Virginia University Northern Brownfields
Assistance Center;

(12) West Virginia State University Extension Service; and

(13) West Virginia University Extension Service, Community,
Economic and Workforce Development.

(g) Reporting and agency accountability. — The revitalization
council, in coordination with its contributing partners, as
applicable, shall report annually to the Governor and the
Legislature detailing the progress of the technical assistance
support provided by the program, the strategic plan for the Upper
Kanawha Valley, and the results of these efforts. The annual report
to the Legislature shall be made to the Joint Committee on
Government and Finance regarding the previous fiscal year no later
than October 1 of each year. Copies of the annual report to the
Legislature shall be provided to the county commissions and the
mayors of the Upper Kanawha Valley.

(h) Economic incentives for businesses investing in the Upper
Kanawha Valley. — The Department of Economic Development
and the revitalization council, as applicable, shall work to educate
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businesses investing, or interested in investing, in the Upper
Kanawha Valley, about the availability of, and access to, economic
development assistance, including but not limited to, the economic
opportunity tax credit provided in §11-13Q-19 of this code; the
manufacturing investment tax credit provided under §11-13S-1 et
seq. of this code; and any other applicable tax credit or
development assistance.

(1) Use of state property and equipment; faculty. — The
Department of Economic Development or other owner of state
property and equipment in the Upper Kanawha Valley is
authorized to provide for the low cost and economical use and
sharing of state property and equipment, including computers,
research labs, and other scientific and necessary equipment to assist
any business within the Upper Kanawha Valley at a nominal or
reduced-cost reimbursements to the state for that use.

§5B-2-16. Entrepreneurship and Innovation Investment Fund.

(a) The Entrepreneurship and Innovation Investment Fund is
hereby created. The fund shall be administered by the Department
of Economic Development and shall consist of all moneys made
available for the purposes and from the sources set forth in this
section of the code.

(b) The fund consists of moneys received from the following
sources:

(1) All appropriations provided by the Legislature;
(2) Any moneys available from external sources; and

(3) All interest and other income earned from investment of
moneys in the fund.

(c) The Department of Economic Development shall use
moneys in the fund to support entrepreneurship, creation of
business startups, improvements in workforce participation, and
attracting individuals to relocate to West Virginia.
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(d) Any balance, including accrued interest and any other
returns, in the Entrepreneurship and Innovation Investment Fund
at the end of each fiscal year may not expire to the General Revenue
Fund but remain in the fund and be expended for the purposes
provided by this section.

(e) Fund balances may be invested with the state’s
Consolidated Investment Fund. Earnings on the investments shall
be used solely for the purposes defined in §5B-2-16(c) of this code.

§5B-2-17. West Virginia Motorsport Committee.

(a) The West Virginia Motorsport Committee is hereby
created.

(b) The committee consists of five members, including its
chairperson, appointed by the Governor to serve at his or her will
and pleasure.

(c) The Secretary of the Department of Tourism and the
Secretary of the Department of Economic Development shall also
serve on the committee, ex officio.

(d) The committee shall:

(1) Work with the existing facilities within the state to enhance
existing racing;

(2) Develop a strategy that creates further opportunities, such
as encouraging racing training schools, conducting special events,
and encouraging special events and the construction of larger in-
state racing facilities; and

(3) Seek opportunities to promote economic growth and
manufacturing jobs related to motorsports.

(e) The committee shall hold regular meetings, at least
quarterly, and conduct public hearings as it considers necessary.

(f) Members of the committee will receive no compensation
but are entitled to reimbursement for mileage expenses while
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attending meetings of the committee to the extent that funds are
available through the Department of Economic Development.

(g) The committee shall report on the status of its duties, goals,
accomplishments, and recommendations to the Legislature on at
least an annual basis.

ARTICLE 2I. DEPARTMENT OF TOURISM.
§5B-21-2. West Virginia Department of Tourism.

The West Virginia Tourism Office, previously continued from
the Division of Tourism, is continued but is hereafter raised to a
separate and distinct department of the executive branch of state
government and is designated and shall be known as the West
Virginia Department of Tourism. All references in this code to the
Division of Tourism or to the West Virginia Tourism Office shall
be construed as references to the West Virginia Department of
Tourism. As used in this article, “department” means the
Department of Tourism.

§5B-21-3. Office of Secretary of Department of Tourism.

(a) The Secretary of the Department of Tourism is the chief
executive officer of the department. The Governor shall appoint the
secretary, by and with the advice and consent of the Senate, for the
term for which the Governor is elected, and the secretary shall
serve at the will and pleasure of the Governor. Any reference in
this code to the “Executive Director” or “Commissioner” of the
West Virginia Tourism Office means the Secretary of the
Department of Tourism. As used in this article, “secretary” means
the Secretary of the Department of Tourism.

§5B-21-4. Powers and duties of the Department of Tourism.

(a) The Department of Tourism, under the direction and charge
of the secretary, shall develop and implement a comprehensive
tourism advertising, promotion, and development strategy for West
Virginia. “Comprehensive tourism advertising, promotion and
development strategy” means a plan that outlines strategies and
activities designed to continue, diversify and expand the tourism
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base of the state as a whole; create tourism jobs; develop a highly
skilled tourism workforce; facilitate business access to capital for
tourism; advertise and market the resources offered by the state
with respect to tourism advertising, promotion and development;
facilitate cooperation among local, regional and private tourism
enterprises; improve infrastructure on a state, regional and
community level in order to facilitate tourism development;
improve the tourism business climate generally; and leverage
funding from sources other than the state, including local, federal
and private sources. In addition to all other power and duties of the
department by other provisions of this code, the department shall:

(1) Coordinate media events to promote a positive image of
West Virginia and new investment in the state;

(2) Provide comprehensive strategic planning services to
existing tourism enterprises;

(3) Promote attractions of West Virginia in other states;

(4) Provide advertising, marketing and communications goods
and services, including, without limitation, a cooperative
advertising program to facilitate and allow participation in the
department’s advertising and marketing campaigns and activities,
to state agencies, departments, units of state or local government,
private tourism enterprises and other persons, entities, or private
enterprises, including, without limitation, convention and visitors’
bureaus; and

(5) Distribute West Virginia informational publications and
manage the West Virginia Welcome Centers; and

(6) Coordinate programs, initiatives, and production of
materials relating to the branding and marketing of the state, and
its departments and agencies, and to provide greater coherence in
such programs, initiatives, and materials across the departments
and agencies of the state.

(b) In developing its strategies, plans and campaigns, the
department shall consider the following:
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(1) Improvement and expansion of existing tourism marketing
and promotion activities;

(2) Promotion of cooperation among municipalities, counties
and the West Virginia Infrastructure and Jobs Development
Council in funding physical infrastructure to enhance the potential
for tourism development.

(c) The Department of Tourism shall have the following
powers and duties:

(1) To acquire for the state in the name of the department by
purchase, lease, or agreement, or to accept or reject for the state, in
the name of the department, gifts, donations, contributions,
bequests or devises of money, security or property, both real and
personal, and any interest in such property, to effectuate or support
the purposes of this article;

(2) To make recommendations to the Governor and the
Legislature of any legislation deemed necessary to facilitate the
carrying out of any of the foregoing powers and duties and to
exercise any other power that may be necessary or proper for the
orderly conduct of the business of the department and the effective
discharge of the duties of the department;

(3) To cooperate and assist in the production of motion pictures
and television and other communications;

(4) To purchase advertising time or space in or upon any
medium generally engaged or employed for said purpose to
advertise and market the resources of the state or to inform the
public at large or any specifically targeted group or industry about
the benefits of living in, investing in, producing in, buying from,
contracting with, or in any other way related to, the State of West
Virginia or any business, industry, agency, institution, or other
entity therein;

(5) To promote and disseminate information related to the
attractions of the state through the operation of the state’s
telemarketing initiative, which telemarketing initiative shall



1392 GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS [Ch. 144

include a centralized reservation and information system for state
parks and recreational facilities;

(6) To take such additional actions as may be necessary to carry
out the powers, duties and programs described in this article; and

(7) To provide assistance to and assist with retention and
expansion of existing tourism-related enterprises in the state and to
recruit or assist in the recruitment of new tourism-related
enterprises to the state.

(d) The Department of Tourism may contract with the Division
of Highways to sell advertising space on the WVS511 website to
promote in-state tourism and raise capital for technological
improvements to the website: Provided, That 50 percent of the
money collected for sale of advertising space is deposited into the
Tourism Promotion Fund and the other 50 percent of the money
collected from the sale of advertising space is remitted to the
Division of Highways pursuant to the contract.

(e) The Department of Tourism may charge and collect
reasonable fees for goods and services it provides to state agencies,
departments, units of state or local government or other person,
entity, or enterprise. All moneys collected by the department shall
be deposited in the Tourism Promotion Fund and used in
accordance with the provisions of this article.

(f) The Department of Tourism may engage and retain one or
more advertising and marketing agencies, consultants, enterprises,
firms, or persons, as deemed by the secretary, in his or her sole
discretion, necessary or advisable to assist the department in
carrying out its powers and duties as set forth in this article. In the
procurement of advertising agencies, consultants, enterprises, or
persons, from time to time, estimated to cost $250,000 or more, the
secretary shall encourage such advertising and marketing agencies,
consultants, enterprises, firms, or persons to submit an expression
of interest, which shall include a statement of qualifications,
including anticipated concepts and proposed advertising,
marketing and advertising campaigns. All potential contracts shall
be announced by public notice published as a Class II legal
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advertisement in compliance with §59-3-3 of this code. A
committee of three to five representatives of the department or the
Tourism Advisory Council, as selected by the secretary, shall
evaluate the statements of qualifications and other materials
submitted by interested firms and select three firms which, in their
opinion, are best qualified to perform the desired service. The
committee shall then rank, in order of preference, the three firms
selected and shall commence scope of service and price
negotiations with the first-ranked firm. If the department is unable
to negotiate a satisfactory contract with the first-ranked firm, at a
fee determined to be fair and reasonable, price negotiations with
the firm of second choice shall commence. Failing accord with the
second-ranked firm, the committee shall undertake price
negotiations with the third-ranked firm. If the department is unable
to negotiate a satisfactory contract with any of the selected firms,
the office shall select additional firms in order of their competence
and qualifications and it shall continue negotiations in accordance
with this section until an agreement is reached.

If the procurement of the services is estimated by the secretary
to cost less than $250,000, the department shall conduct
discussions with three or more firms solicited on the basis of
known or submitted qualifications for the assignment prior to the
awarding of any contract: Provided, That if a judgment is made that
special circumstances exist and that seeking competition is not
practical, the department may select a firm on the basis of previous
satisfactory performance and knowledge of the department’s
needs. After selection, the department and selected firm shall
develop the scope of desired services and negotiate a contract.

(g) The secretary of the Department of Tourism may, in order
to carry out the powers and duties of the department described in
this article, employ necessary personnel, contract with professional
or technical experts or consultants and purchase or contract for the
necessary equipment or supplies.

(h) The secretary of the Department of Tourism may designate,
in writing, a list of positions within the department that shall be
exempt from coverage under the state’s classified service.
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(i) The Department of Tourism shall submit a report annually
to the Governor and the Legislature about the development of the
tourism industry in the state and the necessary funding required by
the state to continue the development of the tourism industry.

(j) The Department of Tourism and the secretary shall engage,
collaborate, assist, and cooperate with the Department of Economic
Development, when and as appropriate, to facilitate retention,
expansion, recruitment, and location of existing and new tourism-
related enterprises.

(k) The Department of Tourism shall utilize, to the fullest
extent practicable and efficient, existing resources of the
Department of Commerce for functions necessary for the operation
of the department but which functions are not directly related to the
purposes of the department listed above. The Department of
Tourism may enter into such agreements with the Department of
Commerce or other agencies of this state as may be necessary or
advisable to utilize existing resources of this state.

(1) The Department of Tourism shall be exempt from §5A-3-1
et seq. of this code.

§5B-21-5. Public-private partnerships.

(a) The Department of Tourism may enter into contractual or
joint venture agreements with one or more nonprofit corporations
organized pursuant to the corporate laws of the state, organized to
permit qualification pursuant to Section 501(c) of the Internal
Revenue Code and organized for purposes of the promotion and
development of tourism in West Virginia, and funded from sources
other than the state. Members of the Tourism Advisory Council
provided in this article are authorized to sit on the board of directors
of such private nonprofit corporations.

(b) From time to time the department may enter into joint
ventures wherein the Department of Economic Development and
one or more said nonprofit corporations share in the development
and funding of tourism advertising, promotion and development
programs and campaigns.
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(c) All contracts and joint venture agreements entered into
pursuant to this section for longer than one fiscal year shall contain,
in substance, a provision that the contract shall be considered
canceled without further obligation on the part of the state if the
Legislature, or, where appropriate, the federal government shall
fail to appropriate sufficient funds therefor or shall act to impair
the contract or cause it to be canceled.

§5B-21-6. Tourism Promotion Fund; use of funds.

(a) There is continued in the State Treasury the special revenue
fund known as the Tourism Promotion Fund created under prior
enactment of §5B-1-9 of this code.

(b) Moneys deposited in the fund each year shall be used solely
for marketing, direct advertising, business development and public
relations promoting travel and tourism within the state or the state’s
image and brand identity at the discretion and direction of the
secretary of the Department of Tourism. “Direct advertising”
means advertising which includes, but is not limited to, television,
radio, mailings, newspaper, magazines, digital marketing,
including the Internet and social media, and outdoor billboards or
any combination thereof. Any balance remaining at the end of any
fiscal year does not revert to the General Revenue Fund, but shall
remain in the fund for expenditures in accordance with this section.

(c) Effective July 1,2017, the Tourism Advertising Partnership
Program and all related legislative or procedural rules shall cease,
except as necessary for the Tourism Advisory Council to settle,
finalize and conclude all outstanding advertising grants or other
financial obligations of the Tourism Advisory Council respecting
funds in the Tourism Promotion Fund previously approved,
expended or obligated by the Tourism Advisory Council as of the
effective date of this article pursuant to §5B-21-7(e) (2) of this code
and be replaced by a cooperative advertising program to be created
and established by the Department of Tourism, under and pursuant
to §5B-21-4 of this code, to offer, facilitate and allow participation
in the department’s advertising and marketing campaigns and
activities, to state agencies, departments, units of state or local
government, private tourism enterprises and other persons, entities



1396 GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS [Ch. 144

or private enterprises, including, without limitation, convention
and visitors’ bureaus. The secretary of the Department of Tourism
shall establish and publish a fee schedule, which shall include a
match of state funds to program participant’s funds, for
participation in the cooperative advertising program.

§5B-21-7. Tourism Advisory Council; members, appointment
and expenses.

(a) There is continued within the Department of Tourism an
independent Tourism Advisory Council.

(b) The Tourism Advisory Council consists of the following 16
members:

(1) The Secretary of Commerce or his or her designee, ex
officio;

(2) The Secretary of the Department of Economic
Development or his or her designee, ex officio;

(3) The Secretary of Transportation or his or her designee, ex
officio;

(4) Twelve members appointed by the Governor, with the
advice and consent of the Senate, representing participants in the
state’s tourism industry. Ten of the members shall be from the
private sector, one shall be a director employed by a convention
and visitors bureau and one shall be a member of a convention and
visitors bureau. In making the appointments, the Governor may
select from a list provided by the West Virginia Hospitality and
Travel Association of qualified applicants. Of the 12 members so
appointed, no less than three shall be from each congressional
district within the state and shall be appointed to provide the
broadest geographic distribution which is feasible;

(5) One member to be appointed by the Governor to represent
public sector nonstate participants in the tourism industry within
the state.
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(c) Each member appointed by the Governor serves a staggered
term of four years. Any member whose term has expired serves
until his or her successor has been appointed. Any person
appointed to fill a vacancy serves only for the unexpired term. Any
member is eligible for reappointment. In case of a vacancy in the
office of a member, the vacancy shall be filled by the Governor in
the same manner as the original appointment.

(d) The chair of the Tourism Advisory Council shall be
appointed by the Governor from members then serving on the
commission, and serves at the will and pleasure of the Governor.

(e) The Tourism Advisory Council shall:

(1) Advise the secretary of the Department of Tourism in the
development and implementation of the state’s comprehensive
tourism advertising, marketing, promotion, and development
strategy; and

(2) Take all actions, in consultation with the secretary,
necessary to settle, finalize and conclude all outstanding
advertising grants or other financial obligations of the Tourism
Advisory Council respecting funds in the Tourism Promotion Fund
previously approved, expended or obligated by the Tourism
Advisory Council as of the effective date of this article.

(f) Members of the Tourism Advisory Council are not entitled
to compensation for services performed as members. Each member
from the private sector is entitled to reimbursement for reasonable
expenses incurred in the discharge of their official duties. All
expenses incurred by members from the private sector shall be paid
in a manner consistent with guidelines of the Travel Management
Office of the Department of Administration and are payable solely
from the funds of the Department of Tourism or from funds
appropriated for that purpose by the Legislature. Liability or
obligation is not incurred by the Department of Tourism beyond
the extent to which moneys are available from funds of the
authority or from the appropriations.

(g) Members shall meet quarterly as designated by the chair.
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§5B-21-8. Confidentiality.

Any documentary material, data or other writing made or
received by the Department of Tourism, the West Virginia
Department of Economic Development, or the Tourism Advisory
Council, for the purpose of furnishing assistance to a new or
existing business, or of developing or implementing a
comprehensive tourism advertising, promotion, and development
strategy pursuant to §5B-21-4 of this code, are exempt from §29B-
1-1 et seq. of this code: Provided, That any agreement entered into
or signed by the Department of Tourism or the Department of
Economic Development which obligates public funds is subject to
inspection and copying pursuant to §29B-1-1 et seq. of this code as
of the date the agreement is entered into, signed or otherwise made
public.

CHAPTER S5F. REORGANIZATION OF THE EXECUTIVE
BRANCH OF STATE GOVERNMENT.

ARTICLE 1. GENERAL PROVISIONS.

§5F-1-2. Executive departments created; offices of secretary
created.

(a) There are created, within the executive branch of the state
government, the following departments:

(1) Department of Administration;

(2) Department of Environmental Protection;

(3) Department of Health and Human Resources;
(4) Department of Homeland Security;

(5) Department of Revenue;

(6) Department of Transportation;

(7) Department of Commerce;

(8) Department of Veterans’ Assistance;
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(9) Department of Economic Development; and
(10) Department of Tourism.

(b) Each department will be headed by a secretary appointed
by the Governor with the advice and consent of the Senate. Each
secretary serves at the will and pleasure of the Governor.

ARTICLE 2. TRANSFER OF AGENCIES AND BOARDS.

§5F-2-1. Transfer and incorporation of agencies and boards;
funds.

(a) The following agencies and boards, including all of the
allied, advisory, affiliated, or related entities and funds associated
with any agency or board, are incorporated in and administered as
a part of the Department of Administration:

(1) Public Employees Insurance Agency provided in §5-16-1
et seq. of this code;

(2) Governor’s Mansion Advisory Committee provided in
§5A-5-1 et seq. of this code;

(3) Commission on Uniform State Laws provided in §29-1A-1
et seq. of this code;

(4) West Virginia Public Employees Grievance Board provided
in §6C-3-1 et seq. of this code;

(5) Board of Risk and Insurance Management provided in §29-
12-1 et seq. of this code;

(6) Boundary Commission provided in §29-23-1 et seq. of this
code;

(7) Public Defender Services provided in §29-21-1 et seq. of
this code;

(8) Division of Personnel provided in §29-6-1 et seq. of this
code;
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(9) The West Virginia Ethics Commission provided in §6B-2-
1 et seq. of this code;

(10) Consolidated Public Retirement Board provided in §5-
10D-1 et seq. of this code; and

(11) Real Estate Division provided in §5A-10-1 ef seq. of this
code.

(b) The following agencies and boards, including all of the
allied, advisory, affiliated, or related entities and funds associated
with any agency or board, are incorporated in and administered as
a part of the Department of Commerce:

(1) Division of Labor provided in §21-1-1 ef seq. of this code,
which includes:

(A) Occupational Safety and Health Review Commission
provided in §21-3A-1 et seq. of this code; and

(B) Board of Manufactured Housing Construction and Safety
provided in §21-9-1 ef seq. of this code.

(2) Office of Miners’ Health, Safety, and Training provided in
§22A-1-1 et seq. of this code. The following boards are transferred
to the Office of Miners’ Health, Safety, and Training for purposes
of administrative support and liaison with the Office of the
Governor:

(A) Board of Coal Mine Health and Safety and Coal Mine
Safety and Technical Review Committee provided in §22A-6-1 et
seq. of this code;

(B) Board of Miner Training, Education, and Certification
provided in §22A-7-1 et seq. of this code; and

(C) Mine Inspectors’ Examining Board provided in §22A-9-1
et seq. of this code.

(3) Division of Natural Resources and Natural Resources
Commission provided in §20-1-1 ef seq. of this code;
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(4)Division of Forestry provided in §19-1A-1 et seq. of this
code;

(5) Geological and Economic Survey provided in §29-2-1 et
seq. of this code;

(6) Workforce West Virginia provided in chapter 21A of this
code, which includes:

(A) Division of Unemployment Compensation;

(B) Division of Employment Service;

(C) Division of Workforce Development; and

(D) Division of Research, Information and Analysis; and

(7) Division of Rehabilitation Services provided in §18-10A-1
et seq. of this code.

(c) The Economic Development Authority provided in §31-15-
1 et seq. of this code is continued as an independent agency within
the executive branch.

(d) The Water Development Authority and the Water
Development Authority Board provided in §22C-1-1 ef seq. of this
code is continued as an independent agency within the executive
branch.

(e) The West Virginia Educational Broadcasting Authority
provided in §10-5-1 et seq. of this code and the State Library
Commission provided in §10-1-1 ef seq. of this code are each
continued as separate independent agencies within the Department
of Arts, Culture, and History, which shall provide administrative
support for both entities.

(f) The Division of Culture and History as established in §29-
1-1 et seq. of this code is continued as a separate independent
agency within the Executive Branch as the Department of Arts,
Culture, and History. All references throughout this code to the
“Division of Culture and History” means the “Department of Arts,
Culture, and History”.
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(g) The following agencies and boards, including all of the
allied, advisory, and affiliated entities, are transferred to the
Department of Environmental Protection for purposes of
administrative support and liaison with the Office of the Governor:

(1) Air Quality Board provided in §22B-2-1 et seq. of this code;

(2) Solid Waste Management Board provided in §22C-3-1 et
seq. of this code;

(3) Environmental Quality Board, or its successor board,
provided in §22B-3-1 et seq. of this code;

(4) Surface Mine Board provided in §22B-4-1 et seq. of this
code;

(5) Oil and Gas Inspectors’ Examining Board provided in
§22C-7-1 et seq. of this code;

(6) Shallow Gas Well Review Board provided in §22C-8-1 et
seq. of this code; and

(7) Oil and Gas Conservation Commission provided in §22C-
9-1 et seq. of this code.

(h) The following agencies and boards, including all of the
allied, advisory, affiliated, or related entities and funds associated
with any agency or board, are incorporated in and administered as
a part of the Department of Health and Human Resources:

(1) Human Rights Commission provided in §5-11-1 ef seq. of
this code;

(2) Bureau for Public Health provided in §16-1-1 ef seq. of this
code;

(3) Office of Emergency Medical Services and the Emergency
Medical Service Advisory Council provided in §16-4C-1 ef seq. of
this code;

(4) Health Care Authority provided in §16-29B et seq. of this
code;



Ch. 144] GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS 1403

(5) State Commission on Intellectual Disability provided in
§29-15-1 et seq. of this code;

(6) Women’s Commission provided in §29-20-1 ef seq. of this
code; and

(7) Bureau for Child Support Enforcement provided in chapter
48 of this code.

(1) The following agencies and boards, including all of the
allied, advisory, affiliated, or related entities and funds associated
with any agency or board, are incorporated in and administered as
a part of the Department of Homeland Security:

(1) West Virginia State Police;

(2) Division of Emergency Management provided in §15-5-1
et seq. of this code and Emergency Response Commission
provided in §15-5A-1 et seq. of this code: Provided, That
notwithstanding any other provision of this code to the contrary,
whenever in this code, or a rule promulgated thereunder, a
reference is made to the Division of Homeland Security and
Emergency Management, it shall be construed to mean the
Division of Emergency Management;

(3) Division of Administrative Services;

(4) Division of Corrections and Rehabilitation;
(5) Fire Commission;

(6) The State Fire Marshal;

(7) Board of Probation and Parole;

(8) The West Virginia Fusion Center;

(9) The Division of Protective Services; and

(10) Any other agency or entity hereinafter established within
the Department of Homeland Security by an act of the Legislature.
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(j) The following agencies and boards, including all of the
allied, advisory, affiliated, or related entities and funds associated
with any agency or board, are incorporated in and administered as
a part of the Department of Revenue:

(1) Tax Division provided in chapter 11 of this code;

(2) Racing Commission provided in §19-23-1 et seq. of this
code;

(3) Lottery Commission and position of Lottery Director
provided in §29-22-1 of this code;

(4) Insurance Commissioner provided in §33-2-1 et seq. of this
code;

(5) West Virginia Alcohol Beverage Control Commissioner
provided in §11-16-1 et seq. of this code and §60-2-1 ef seq. of this
code;

(6) Board of Banking and Financial Institutions provided in
§31A-3-1 et seq. of this code;

(7) Lending and Credit Rate Board provided in chapter 47A of
this code;

(8) Division of Financial Institutions provided in §31A-2-1 et
seq. of this code;

(9) The State Budget Office provided in §11B-2-1 et seq. of
this code;

(10) The Municipal Bond Commission provided in §13-3-1 et
seq. of this code;

(11) The Office of Tax Appeals provided in §11-10A-1 of this
code; and

(12) The State Athletic Commission provided in §29-5A-1 et
seq. of this code.
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(k) The following agencies and boards, including all of the
allied, advisory, affiliated, or related entities and funds associated
with any agency or board, are incorporated in and administered as
a part of the Department of Transportation:

(1) Division of Highways provided in §17-2A-1 et seq. of this
code;

(2) Parkways Authority provided in §17-16A-1 et seq. of this
code;

(3) Division of Motor Vehicles provided in §17A-2-1 et seq. of
this code;

(4) Driver’s Licensing Advisory Board provided in §17B-2-1
et seq. of this code;

(5) Aeronautics Commission provided in §29-2A-1 et seq. of
this code;

(6) State Rail Authority provided in §29-18-1 et seq. of this
code; and

(7) Public Port Authority provided in §17-16B-1 et seq. of this
code.

(1) Effective July 1, 2011, the Veterans’ Council provided in
§9A-1-1 et seq. of this code, including all of the allied, advisory,
affiliated, or related entities and funds associated with it, is
incorporated in and administered as a part of the Department of
Veterans’ Assistance.

(m) Except for powers, authority, and duties that have been
delegated to the secretaries of the departments by of §5F-2-2 of this
code, the position of administrator and the powers, authority, and
duties of each administrator and agency are not affected by the
enactment of this chapter.

(n) Except for powers, authority, and duties that have been
delegated to the secretaries of the departments by §5F-2-2 of this
code, the existence, powers, authority, and duties of boards and the
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membership, terms, and qualifications of members of the boards
are not affected by the enactment of this chapter. All boards that
are appellate bodies or are independent decision makers may not
have their appellate or independent decision-making status affected
by the enactment of this chapter.

(o) Any department previously transferred to and incorporated
in a department by prior enactment of this section means a division
of the appropriate department. Wherever reference is made to any
department transferred to and incorporated in a department created
in §5F-1-2 of this code, the reference means a division of the
appropriate department and any reference to a division of a
department so transferred and incorporated means a section of the
appropriate division of the department.

(p) When an agency, board, or commission is transferred under
a bureau or agency other than a department headed by a secretary
pursuant to this section, that transfer is solely for purposes of
administrative support and liaison with the Office of the Governor,
a department secretary, or a bureau. Nothing in this section extends
the powers of department secretaries under §5F-2-2 of this code to
any person other than a department secretary and nothing limits or
abridges the statutory powers and duties of statutory
commissioners or officers pursuant to this code.

(q) The Department of Economic Development as established
in §5B-2-1 et seq. of this code is continued as a separate
independent agency within the Executive Branch.

(r) The Department of Tourism as established in §5B-21-1 et
seq. of this code is continued as a separate independent agency
within the Executive Branch.



Ch. 145] GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS 1407

®
CHAPTER 145

(H. B. 2366 - By Delegates Foster, Espinosa, Steele, Graves,
Martin and Hardy)

Passed April 5, 2021; in effect ninety days from passage.
p ty day passag
[Approved by the Governor on April 19, 2021.]

AN ACT to amend and reenact §29A-3-11 of the Code of West
Virginia, 1931, as amended, relating to requiring agencies who
have approved a proposed rule that affects fees or other special
revenues to provide to the committee a fiscal note that includes
the fund name, the fund number, and the past five years of the
fund’s revenues and expenses.

Be it enacted by the Legislature of West Virginia:

ARTICLE 3. RULE MAKING.

§29A-3-11. Submission of legislative rules to the Legislative
Rule-Making Review Committee.

(a) When an agency finally approves a proposed legislative rule
for submission to the Legislature, pursuant to the provisions of
section nine of this article, the secretary of the executive
department which administers the agency pursuant to the
provisions of §5F-2-1 et seq., of this code shall submit to the
Legislative Rule-Making Review Committee at its offices or at a
regular meeting of such committee a number of copies in electronic
or paper form as requested by the committee, which shall include
the following information:

(1) The full text of the legislative rule as finally approved by
the agency, with new language underlined and with language to be
deleted from any existing rule stricken through but clearly legible;
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(2) A brief summary of the content of the legislative rule and a
description and a copy of any existing rule which the agency
proposes to amend or repeal;

(3) A statement of the circumstances which require the rule;

(4) A detailed description of the rule’s purpose and all proposed
changes to the rule;

(5) A fiscal note containing all information included in a fiscal
note for either house of the Legislature, a statement of the
economic impact of the rule on the state or its residents, and, if
there are any adjustments to any fees or other special revenue
included in the rule, a fiscal note shall include, for any fund
affected by adjustments to fees or other special revenue, the fund
name, the fund number, and the past five years of actual revenues
and expenses of the fund;

(6) One copy of any relevant federal statutes or regulations;

(7) An explanation of the statutory authority for the rule,
including a detailed summary of the effect of each provision of the
rule with citation to the specific statute which empowers the agency
to enact such provision;

(8) All public comments for each proposed rule. An agency
may consolidate substantially similar comments in the interest of
efficiency;

(9) All written responses by the agency to the substance of any
public comments received, including whether the agency chose to
modify the proposed rule in response to the comments or, if no
changes were made, the rationale for declining to incorporate or
make any suggested changes responding to the public comments.
An agency may consolidate substantially similar responses in the
interest of efficiency: Provided, That the agency’s response shall
address each issue and concern expressed by all comments
received; and

(10) Any other information which the committee may request
or which may be required by law. If the agency is an agency, board
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or commission which is not administered by an executive
department as provided for in §5F-2-1 et seq., of this code, the
agency shall submit the final agency-approved rule as required by
this subsection.

(b) The committee shall review each proposed legislative rule
and, in its discretion, may hold public hearings thereon. Such
review shall include, but not be limited to, a determination of:

(1) Whether the agency has specific statutory authority to
propose the rule and has not exceeded the scope of its statutory
authority in approving the proposed legislative rule;

(2) Whether the proposed legislative rule is in conformity with
the legislative intent of the statute which the rule is intended to
implement, extend, apply, interpret or make specific;

(3) Whether the proposed legislative rule overlaps, duplicates
or conflicts with any other provision of this code, any other rule
adopted by the same or a different agency, with federal statutes and
rules, or with local laws and rules;

(4) Whether federal funding will be impacted by its expiration
and explanation as to such;

(5) Whether the proposed legislative rule is necessary to fully
accomplish the objectives of the statute under which the rule was
proposed for promulgation;

(6) Whether the proposed legislative rule is reasonable,
especially as it affects the convenience of the general public or of
persons particularly affected by it;

(7) Whether the proposed legislative rule could be made less
complex or more readily understandable by the general public; and

(8) Whether the proposed legislative rule was proposed for
promulgation in compliance with the requirements of this article
and with any requirements imposed by any other provision of this
code.



1410 GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS [Ch. 145

(c) After reviewing the legislative rule, the committee shall
recommend that the Legislature:

(1) Authorize the promulgation of the legislative rule;
(2) Authorize the promulgation of part of the legislative rule;

(3) Authorize the promulgation of the legislative rule with
certain amendments;

(4) Recommend that the proposed rule be withdrawn; or
(5) Reject the proposed rule.

The committee shall file notice of its action in the State
Register and with the agency proposing the rule: Provided, That
when the committee makes the recommendations of subdivision
(2), (3), (4), or (5) of this subsection, the notice shall contain a
statement of the reasons for such recommendation.

(d) When the committee recommends that a rule be authorized,
in whole or in part, by the Legislature, the committee shall instruct
its staff or the office of Legislative Services to draft a bill
authorizing the promulgation of all or part of the legislative rule
and incorporating such amendments as the committee desires. If
the committee recommends that the rule not be authorized, it shall
include in its report a draft of a bill authorizing promulgation of the
rule together with a recommendation. Any draft bill prepared under
this section shall contain a legislative finding that the rule is within
the legislative intent of the statute which the rule is intended to
implement, extend, apply or interpret and shall be available for any
member of the Legislature to introduce to the Legislature.
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®
CHAPTER 146

(Com. Sub. for H. B. 2667 - By Delegates Riley, Hansen,
Queen, Hanna, Skaff, Steele, Hardy, Clark, Criss, Capito and
Reynolds)

[Passed April 10, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 28, 2021.]

AN ACT to amend and reenact §5A-3B-2 and §5B-2F-2 of the
Code of West Virginia, 1931, as amended; and to amend said
code by adding thereto three new sections, designated §5B-2F-
3, §5B-2F-4 and §5B-2F-5, all relating to promoting cost
savings for state taxpayers by implementing an energy savings
program for assessment and implementation of energy savings
goals for state buildings; requiring energy-savings contracts to
include provisions relating to energy cost savings guarantees
and deficiency payments; providing for the auditing and
potential removal of energy metering devices installed at state
buildings; establishing an energy savings program and
contracting program within Division of Energy for state
buildings; and establishing benchmarking and energy
efficiency goals for state buildings.

Be it enacted by the Legislature of West Virginia:

CHAPTER 5A. DEPARTMENT OF ADMINISTRATION.
ARTICLE 3B. ENERGY-SAVINGS CONTRACTS.
§5A-3B-2. Energy-savings contracts.

(a) Agencies are authorized to enter into performance-based
contracts with qualified providers of energy-conservation
measures for the purpose of significantly reducing energy
operating costs of agency owned buildings, subject to the
requirements of this section.
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(b) Before entering into a contract or before the installation of
equipment, modifications or remodeling to be furnished under a
contract, the qualified provider shall first issue a proposal
summarizing the scope of work to be performed. A proposal must
contain estimates of all costs of installation, modifications or
remodeling, including the costs of design, engineering, installation,
maintenance, repairs or debt service, as well as estimates of the
amounts by which energy operating costs will be reduced. If the
agency finds, after receiving the proposal, that the proposal
includes one or more energy-conservation measures, the
installation of which is guaranteed to result in a net savings of a
minimum of five percent of the then current energy operating costs
which savings will, at a minimum, satisfy any debt service
required, the agency may enter into a contract with the provider
pursuant to this section.

(c) An energy-savings contract must include the following:

(1) A guarantee of a specific minimum net percentage amount
of at least five percent of energy operating costs each year over the
term of the contract that the agency will save;

(2) A statement of all costs of energy-conservation measures,
including the costs of design, engineering, installation,
maintenance, repairs and operations; and

(3) A provision that payments, except obligations upon
termination of the contract before its expiration, are to be made
over time.

(4) A provision relating to guaranteed energy cost savings and
payments due the State for any deficiency, in a form substantially
similar to the following: In the event the energy and cost savings
achieved during a guarantee year are less than the guaranteed
energy cost savings for that year, the qualified provider shall pay
the agency an amount equal to the deficiency. In no event shall a
qualified provider use credit for excess savings to satisfy saving
guarantees in future years of the contract. Savings achieved by the
installed projects must comply with requirements contained in this
section and sufficiently cover all project costs, including, as



Ch. 146] GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS 1413

applicable, debt service and contractor fees, maintenance,
monitoring, and other services, for the duration of the contract
term. If a project does not generate the guaranteed level of savings
in any predefined reconciliation term, the qualified provider is
liable to the agency for the amount of the shortfall plus related
costs.

(d) An agency may supplement its payments with federal, state
or local funds to reduce the annual cost or to lower the initial
amount to be financed.

(e) An energy-savings contract is subject to competitive
bidding requirements and other requirements of article three of this
chapter.

(f) An energy-savings contract may extend beyond the fiscal
year in which it first becomes effective: Provided, That such a
contract may not exceed a fifteen-year term: Provided, however,
That the long term contract will be void unless the agreement
provides that the agency shall have the option during each fiscal
year of the contract to terminate the agreement.

(g) Agencies may enter into a “lease with an option to
purchase” contract for the purchase and installation of energy-
conservation measures if the term of the lease does not exceed
fifteen years and the lease contract includes the provisions
contained in subsection (f) of this section and meets federal tax
requirements for tax-exempt municipal leasing or long-term
financing.

(h) The agency may include in its annual budget for each fiscal
year any amounts payable under long-term energy-savings
contracts during that fiscal year.

(1) Upon the issuance of a request for proposals or request for
quotations for an energy-savings contract, the agency shall provide
a copy thereof to the Joint Committee on Government and Finance.

(j) Before signing an energy-savings contract or extending an
existing energy-savings contract, the agency shall give thirty days’
written notice, which notice shall include a copy of the proposal
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containing the information required by subsection (b) of this
section, to the Joint Committee on Government and Finance.

CHAPTER 5B. ECONOMIC DEVELOPMENT ACT OF 1985.
ARTICLE 2F. DIVISION OF ENERGY.

§5B-2F-2. Purpose; Office of Energy; office to develop energy
policy and development plan; contents of energy policy and
development plan; and office to promote energy initiatives.

(a) Effective July 1, 2017, the Division of Energy is hereby
continued, but shall be designated and known as the Office of
Energy and shall be organized within the Department of Economic
Development. All references throughout this code to the Division
of Energy shall be construed to refer to the Office of Energy. The
office may receive federal funds.

(b) The office is intended to provide leadership for developing
energy policies emphasizing the increased efficiency of energy use,
the increased development and production of new and existing
domestic energy sources, the increased awareness of energy use on
the environment and the economy, dependable, efficient and
economical statewide energy systems capable of supporting the
needs of the state, increased energy self-sufficiency where the ratio
of indigenous to imported energy use is increased, reduce the ratio
energy consumption to economic activity and maintain low-cost
energy. The energy policies and development plans shall also
provide direction for the private sector.

(c) The office shall have authority over the energy efficiency
program existing under the Department of Economic
Development.

(d) The office shall develop an energy policy and shall report
the same back to the Governor and the Joint Committee on
Government and Finance before December 1, 2007. The energy
policy shall be a five-year plan setting forth the state’s energy
policies and shall provide a direction for the private sector. Prior to
the expiration of the energy policy, the office shall begin review of
the policy and submit a revised energy policy to the Governor and
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the Joint Committee on Government and Finance six months
before the expiration of the policy.

(e) The office shall prepare and submit an annual energy
development plan to the Governor and the Joint Committee on
Government and Finance on or before December 1 of each year.
The development plan shall relate to the office’s implementation
of the energy policy and the activities of the office during the
previous year. The development plan shall include any
recommended legislation. The Public Energy Authority, the Office
of Coalfield Community Development, the energy efficiency
program, the Department of Environmental Protection and the
Public Service Commission, in addition to their other duties
prescribed by this code, shall assist the office in the development
of an energy policy and related development plans. The energy
development plan shall set forth the plans for implementing the
state’s energy policy and shall provide a direction for the private
sector. The energy development plan shall recognize the powers of
the Public Energy Authority as to development and financing of
projects under its jurisdiction and shall make such
recommendations as are reasonable and practicable for the exercise
of such powers.

(f) The office shall hold public hearings and meetings with
notice to receive public input regarding proposed energy policies
and development plans. The energy policy and development plans
required by subsections (d) and (e) of this section shall address
increased efficiency of energy use, traditional and alternative
energy, water as a resource and a component of energy production,
energy distribution systems, the siting of energy facilities, the
increased development and production of new and existing
domestic energy sources, increased awareness of energy use on the
environment and the economy, energy infrastructure, the
development and implementation of renewable, clean, technically
innovative and advanced energy projects in this state. Projects may
include, without limitation, solar and wind energy, low-impact
hydro power, geothermal, biomass, landfill gas, fuel cells,
renewable hydrogen fuel technologies, waste coal, coal mine
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methane, coal gasification to ultraclean fuels, solid waste to fuel
grade ethanol and coal liquefaction technologies.

(g) The office may propose rules for legislative approval in
accordance with the provisions of article three, chapter twenty-
nine-a of this code designed to implement an energy policy and
development plan in accordance with the provisions of this chapter.

(h) The energy policy and development plans required by
subsections (d) and (e) of this section shall identify and report on
the energy infrastructure in this state and include without limitation
energy infrastructure related to protecting the state’s essential data,
information systems and critical government services in times of
emergency, inoperativeness or disaster. In consultation with the
Director of the Division of Homeland Security and Emergency
Management, the office shall encourage the development of energy
infrastructure and strategic resources that will ensure the continuity
of governmental operations in situations of emergency,
inoperativeness or disaster.

(1) In preparing or revising the energy policy and development
plan, the office may rely upon internal staff reports or the advice of
outside advisors or consultants and may procure such services with
the consent of the Secretary of Economic Development. The office
may also involve national, state and local government leadership
and energy experts.

(j) The office shall prepare an energy use database, including
without limitation, end-use applications and infrastructure needs
for different classes of energy users including residential,
commercial and industrial users, data regarding the
interdependencies and sources of electricity, oil, coal, water and
gas infrastructure, data regarding energy use of schools and state-
owned facilities and collect data on the impact of the energy policy
and development plan on the decisions and strategies of energy
users of the state.

(k) The office shall promote collaboration between the state’s
universities and colleges, private industry and nonprofit
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organizations to encourage energy research and leverage available
federal energy research and development resources.

(1) The office shall promote initiatives to enhance the nation’s
energy security through research and development directed at
transforming the state’s energy resources into the resources that
fuel the nation.

(m) The office shall work with the President of the United
States and his or her administration to develop a plan that would
allow West Virginia to become the leader in transitioning the
United States to a new energy future.

(n) The office is to determine the best way for West Virginia to
utilize its resources and any federal funding to develop the
technologies that are necessary for such a transition.

(o) The office is to clearly articulate West Virginia’s position
on an energy solution for the United States that encompasses clean
coal, natural gas, transtech energy technologies and renewable
energy technologies.

(p) The office shall develop and distribute an informational
program and policies that emphasize the importance of West
Virginia energy resources and their positive impact on the eastern
seaboard and the nation.

(q) The office shall monitor legal challenges to the energy
industries in the state and submit a report quarterly to the Joint
Committee on Government and Finance. The report shall contain
information relating to any litigation that challenges any statute
that could affect the production, distribution and utilization of
natural resources of the state.

(r) The office shall develop and administer a program for
auditing the energy metering devices for both electricity and
natural gas currently installed at state buildings for purposes of
determining whether such devices are active or inactive. Such
program shall be designed to audit no fewer than 20 percent (20%)
of the energy metering devices each year to enable completion of
the audit of all such devices no later than January 1, 2027. In the
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event the office determines during such audit that an energy
metering device is no longer active, it shall notify the energy
service provider to request (1) removal of such device and (2)
adjustment of utility bills prospectively to remove any charge
associated with such meter.

§5B-2F-3. Energy Savings Contracting Program.

The secretary shall, working with such other agencies of
the state as the secretary deems appropriate, establish an energy
savings contracting program to support the design and installation
of energy-savings contracts that may be entered into by agencies of
the state under §5A-3B-1 ef seq. of the code. Such program shall
include the development and provision of model, template, or
standardized contracts, guidelines, procedures, manuals, and other
related documents regarding the use of energy-savings contracts.

§5B-2F-4. Energy savings program.

(a) No later than October 1, 2021, the secretary shall establish
an energy savings program designed to reduce energy usage for
electricity, natural gas, fuel oil, and steam in all state buildings
under the care, custody, and control of the state by 25% below 2018
levels by 2030. The secretary shall report annually to the
Legislature regarding the energy-conservation measures, as
defined by §5A-3B-1(b) of this code, installed under the energy
savings program, achieved reductions in energy usage, and
additional energy-conservation measures, if any, necessary to
achieve the required reductions by 2030. The secretary is
authorized to enter into energy-savings contracts as defined in
§5A-3B-1 et seq. of this code, as necessary, to implement the
energy savings program. Energy-savings contracts entered into as
part of the energy savings program shall require an annual energy
audit performed by a third party and at the cost of the qualified
provider. Energy audits shall include (1) A comparative analysis of
anticipated to actual energy savings; and (2) the terms and
conditions of agency payment and performance guarantees. Any
such performance guarantees shall provide that the contractor is
responsible for maintenance and repair services for any energy
related equipment, including computer software.
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(b) The department will collaborate with the Department of
Administration to develop energy saving strategies and improve
energy efficiency in state buildings under the control and care of
the Department of Administration.

§5B-2F-5. Disclosure of energy usage.

No later than July 1, 2021, the secretary shall establish a
program for measuring and benchmarking the energy, including
electricity, natural gas, fuel oil, and steam, efficiency of all state
buildings under custody and control of the state. Such program
shall use the benchmarking tool Energy Star Portfolio Manager®
operated by the United States Environmental Protection Agency.
No later than October 1, 2021 and each year thereafter, the
secretary shall compile and submit energy usage data for all state
buildings to such benchmarking tool. The secretary shall report
annually to the Legislature regarding the building energy
performance compared to similar buildings in similar climates, as
determined by the Energy Star Portfolio Manager®.
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®
CHAPTER 147

(Com. Sub. for H. B. 2720 - By Delegate Criss)

(By Request of the Department of Transportation)

assed April 10, ; in effect January 1, .
Passed April 10, 2021; in effect J 1,2022
pproved by the Governor on April 26, .

Aj d by the G April 26, 2021

AN ACT to repeal §17-2A-24 of the Code of West Virginia, 1931,
as amended, and to amend said code by adding thereto a new
section, designated §5F-2-8, all relating to establishing a merit-
based personnel administration system for the agencies,
authorities, boards, and commissions within the Department of
Transportation; authorizing the Secretary of Transportation to
establish a merit-based personnel system; providing
requirements and effective date for the personnel system;
preserving classified or classified-exempt status, rights and
privileges thereof, and due process protections; requiring
compliance with state law regarding nepotism, favoritism,
discrimination, and ethics in the employment process;
prohibiting actions with a negative effect on federal funding;
requiring inter-agency cooperation by the Division of Personnel;
authorizing rule-making; and removing duplicative special
employment procedures for Division of Highways personnel.

Be it enacted by the Legislature of West Virginia:

CHAPTER 5F. REORGANIZATION OF THE EXECUTIVE
BRANCH OF STATE GOVERNMENT.

ARTICLE 2. TRANSFER OF AGENCIES AND BOARDS.

§5F-2-8. Special merit-based personnel system for Department
of Transportation employees.
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(a) In order to attract and retain employees in the Department
of Transportation, the Secretary of Transportation shall establish a
system of personnel administration based on merit principles and
scientific methods governing the appointment, promotion, transfer,
layoff, removal, discipline, classification, compensation, and
welfare of its employees, and other incidents of state employment.
All appointments and promotions to positions shall be made solely
on the basis of merit and fitness for the position.

(b) The Department of Transportation personnel system shall
be founded on effective performance management principles that
set clear goals, provide efficient and effective services for our
citizens, and appraise and reward employees for being responsible
and performing as required.

(c) Beginning on January 1, 2022, notwithstanding any
provision of this code or any rule to the contrary, employees and
positions within the various agencies, boards, commissions, and
divisions within the Department of Transportation currently
governed by the provisions of §29-6-1 et seq. of this code shall be
subject to the personnel system created pursuant to this section:
Provided, That such employees and positions shall be deemed to
retain their classified or classified-exempt status and all rights and
privileges thereof. The employees of the Department of
Transportation shall be afforded due process protections through
§6C-2-1 et seq. of this code or other procedures established by the
department that assure all of the protections required by law.

(d) The Department of Transportation personnel system is not
exempt from the provisions of this code prohibiting nepotism,
favoritism, discrimination, or unethical practices related to the
employment process.

(e) The Department of Transportation personnel system may
not be applied in any manner that would disqualify the department
or its agencies, boards, commissions, or divisions for eligibility for
any federal funding or assistance.

(f) The Division of Personnel shall, upon request of the
Secretary of Transportation, take any action necessary to assist the
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Department of Transportation in completing the transition to the
department’s personnel system in an orderly and efficient manner.

(g) The Secretary of Transportation may propose rules for
legislative approval in accordance with the provisions of §29A-3-
1 et seq. of this code and may promulgate emergency rules pursuant
to the provisions of §29A-3-15 of this code to implement the
provisions of this section.

CHAPTER 17. ROADS AND HIGHWAYS.

ARTICLE 2A. WEST VIRGINIA COMMISSIONER OF
HIGHWAYS.

§17-2A-24. Special employment procedures for Division of
Highways personnel.

[Repealed.]
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®
CHAPTER 148

(Com. Sub. for H. B. 2747 - By Delegates Fast, Criss, D. Kelly,
Reynolds, Hott, Westfall and Toney)

[Passed April 10, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 28, 2021.]

AN ACT to amend and reenact §15A-9-1 of the Code of West
Virginia, 1931 as amended, and to amend and reenact §62-12-
12 of said code, all relating to offices and officers in the
Department of Homeland Security generally; clarifying duties
and qualifications of the Chief Hearing Examiner of the
Department of Homeland Security, removing language
dictating residence requirements of Parole Board members
based on congressional districts; clarifying that substitute
Parole Board members serve at the will and pleasure of the
Governor; directing that a least three board members initially
appointed after July 1, 2021, have at least five years experience
in social work, mental health, or prisoner reentry; exempting
Parole Board meetings from open meeting law and clarifying
that parole hearings are open to the public.

Be it enacted by the Legislature of West Virginia:

CHAPTER 15A. DEPARTMENT OF MILITARY AFFAIRS
AND PUBLIC SAFETY.

ARTICLE 9. OFFICE OF ADMINISTRATIVE HEARINGS.

§15A-9-1. Office created; appointment of Chief Hearing
Examiner.

(a) The Office of Administrative Hearings is created as a
separate operating agency within the department.
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(b) The secretary shall appoint a director of the office who
serves as the administrative head of the office and as Chief Hearing
Examiner.

(c) The Chief Hearing Examiner shall be a citizen of the United
States and a resident of this state who is admitted to the practice of
law in this state.

(d) The salary of the Chief Hearing Examiner shall be set by
the secretary of the department.

(e) In addition to adherence to the code of conduct set forth in
§6B-2-5a of this code, the Chief Hearing Examiner during his or
her term shall:

(1) Not engage directly or indirectly in any activity,
occupation, or business interfering or inconsistent with his or her
duties as Chief Hearing Examiner;

(2) Not hold any other appointed public office or any elected
public office or any other position of public trust; and

(3) Not be a candidate for any elected public office, or serve on
or under any committee of, any political party.

(f) The Chief Hearing Examiner serves at the will and pleasure
of the secretary.

CHAPTER 62. CRIMINAL PROCEDURE.
ARTICLE 12. PROBATION AND PAROLE.
§62-12-12. Parole Board generally.

(a) The West Virginia Parole Board is continued as part of the
Division of Corrections and Rehabilitation. The board shall consist
of nine members, each of whom shall have been a resident of this
state for at least five consecutive years prior to his or her
appointment. No more than five of the board members may at any
one time belong to the same political party, except as provided in
subsection (b) of this section. The board shall be appointed by the
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Governor, by and with the advice and consent of the Senate and
shall serve at the will and pleasure of the Governor.

(b) The Governor shall appoint one of the nine members to
serve as chairperson at the Governor’s will and pleasure. In
addition to all other powers, duties, and responsibilities granted and
assigned to the chairperson by law and rule, the chairperson has the
following powers and duties:

(1) To provide for the management of facilities and personnel
of the board;

(2) To supervise the administration and operation of the board;

(3) To delegate the powers and duties of his or her office to the
vice chairperson or other members of the board, who shall act
under the direction of the chairperson and for whose acts he or she
is responsible: Provided, That if the position of chairperson
becomes vacant by death, resignation, or otherwise, the vice
chairperson shall assume all the powers and duties of the
chairperson until such time as a new chairperson is appointed
pursuant to the provisions of this subsection;

(4) To employ one full-time administrative employee, who
shall be a classified exempt; and

(5) To exercise all other powers and perform all other duties
necessary and proper in carrying out his or her responsibilities as
chairperson.

(c) The board, from its membership, shall elect a vice
chairperson, at least once every year, to serve as chair in the
absence of a chairperson. In the absence of or at the direction of the
chairperson, the vice chairperson may exercise the powers and
duties of the chairperson. The vice chairperson shall, while
performing the duties and responsibilities of the chairperson, have
all of the statutorily authorized power and duties of the chairperson.

(d) Members of the board shall have at least an undergraduate
degree from an accredited college or university or at least five years
of actual experience in the fields of corrections, law enforcement,
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sociology, law, education, psychology, social work, or medicine,
or a combination thereof, and shall be otherwise competent to
perform the duties of his or her office: Provided, That at least three
members initially appointed after July 1, 2021, shall have five or
more years experience in the fields of mental health, social work,
or inmate reentry services. All members currently serving on the
board shall continue the terms they are currently serving, unless
otherwise removed. The members shall be appointed for
overlapping terms of six years. Members are eligible for
reappointment. The members of the board shall devote their full
time and attention to their board duties.

(e) The Governor may, if he or she is informed that a vacancy
is imminent, appoint a member to fill the imminent vacancy prior
to it becoming vacant: Provided, That the new member may be
appointed no more than 30 days prior to the vacancy occurring and
only for purposes of training. He or she may not assume the powers
and duties of the position until the vacancy has actually occurred.

(f) The Governor may appoint no more than five persons to a
list of substitute board members. Substitute board members shall
meet the qualifications set forth in subsection (d) of this section.
The persons on the list shall be used in a rotating fashion. If a full-
time board member is unable to serve, a substitute board member
may serve in his or her place. These substitute board members shall
have the same powers and duties of the fulltime board members
while acting as a substitute and shall serve at the will and pleasure
of the Governor. These members shall be reimbursed for expenses
and paid a per diem rate set by the secretary.

(g) The Division of Corrections and Rehabilitation shall
provide administrative and other services to the board as the board
requires. Expenses of the board shall be included within the annual
budget of the Division of Corrections and Rehabilitation: Provided,
That the salaries of the members appointed pursuant to subsection
(b) of this section are to be included in a separate budget for the
Parole Board.

(h) Notwithstanding any provision of this code to the contrary,
meetings of the parole board are not subject to the provisions of §6-
9A-1 et seq. of this code: Provided, That hearings before the parole
board shall be open to the public.
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®
CHAPTER 149

(Com. Sub. for H. B. 2763 - By Delegate Linville)

[Passed April 6, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new article, designated §5A-6C-1, §5A-
6C-2, §5A-6C-3, and §5A-6C-4, all relating to “West Virginia
Cyber Incident Reporting;” providing definitions; requiring
all state agencies within the executive branch, constitutional
officers, all local governmental entities, county boards of
education, Judiciary, and Legislature to report cybersecurity
incidents; establishing criteria for reporting incidents;
mandating Cybersecurity Office develop and disseminate
procedure for reporting incidents; and requiring annual report.

Be it enacted by the Legislature of West Virginia:

ARTICLE 6C. WEST VIRGINIA CYBER INCIDENT
REPORTING.

§5A-6C-1. Definitions.
As used in this article:

“Cybersecurity Office” means the office created by §5A-6B-1
of this code.

“Incident” or “cybersecurity incident” means a violation, or
imminent threat of violation, of computer security policies,
acceptable use policies, or standard security practices.

§5A-6C-2. Scope.

This article applies to all state agencies within the executive
branch, constitutional officers, all local government entities as defined
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by §7-1-1 or §8-1-2 of this code, county boards of education as
defined by §18-1-1 of this code, the Judiciary, and the Legislature.

§5A-6C-3. Cyber Incident reporting; when required.

(a) Qualified cybersecurity incidents shall be reported to the
Cybersecurity Office before any citizen notification, but no later
than 10 days following a determination that the entity experienced
a qualifying cybersecurity incident.

(b) A qualified cybersecurity incident meets at least one of the
following criteria:

(1) State or federal law requires the reporting of the incident to
regulatory or law- enforcement agencies or affected citizens;

(2) The ability of the entity that experienced the incident to
conduct business is substantially affected; or

(3) The incident would be classified as emergency, severe, or
high by the U.S. Cybersecurity and Infrastructure Security Agency.

(c) The report of the cybersecurity incident to the
Cybersecurity Office shall contain at a minimum:

(1) The approximate date of the incident;
(2) The date the incident was discovered;

(3) The nature of any data that may have been illegally obtained
or accessed; and

(4) A list of the state and federal regulatory agencies, self-
regulatory bodies, and foreign regulatory agencies to whom the
notice has been or will be provided.

(d) The procedure for reporting cybersecurity incidents shall be
established by the Cybersecurity Office and disseminated to the
entities listed §5A-6C-2 of this code.

§5A-6C-4. Cybersecurity Office annual report.

(a) On or before December 31 of each year, and when requested
by the Legislature, the Cybersecurity Office shall provide a report
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to the Joint Committee on Government and Finance containing the
number and nature of incidents reported to it during the preceding
calendar year.

(b) The Cybersecurity Office shall also make
recommendations, if any, on security standards or mitigation that
should be adopted.
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®
CHAPTER 150

(Com. Sub. for H. B. 2834 - By Delegates Espinosa, Howell,
Barrett, Householder and Higginbotham)

(By Request of the West Virginia Department of Arts,
Culture and History)

[Passed April 7, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §29-1-3 of the Code of West
Virginia, 1931, as amended, related to the Commission on the
Arts; to add the Curator of the West Virginia Department of
Arts, Culture and History as an ex officio voting member of the
commission; other technical updates.

Be it enacted by the Legislature of West Virginia:

ARTICLE 1. DIVISION OF CULTURE AND HISTORY.
§29-1-3. Commission on the Arts.

(a) The Commission on the Arts is continued and shall be
composed of 15 appointed voting members, the Curator of the
West Virginia Department of Arts, Culture and History as an ex
officio voting member, the director of the arts section as an ex
officio nonvoting member, and the ex officio nonvoting members
set forth or authorized for appointment in this section.

(b)(1) The Governor shall appoint, by and with the advice and
consent of the Senate, the voting members of the commission for
staggered terms of three years. A person appointed to fill a vacancy
shall be appointed only for the remainder of that term.
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(2) No more than eight appointed voting members may be of
the same political party. Effective July 1, 2004, no more than three
voting members may be from the same regional educational service
agency district created in §18-2-26 of this code. Appointed voting
members of the commission shall be appointed so as to fairly
represent both sexes, the ethnic and cultural diversity of the state,
and the geographic regions of the state.

(3) The commission shall elect one of its members as chair. It
shall meet at the times specified by the chair. Notice of each
meeting shall be given to each member by the chair in compliance
with the open meetings laws of the state. A majority of the voting
members constitute a quorum for the transaction of business. The
director of the arts section shall serve as secretary. The curator or
a majority of the members also may call a meeting upon notice as
provided in this section.

(4) Each member of the commission shall serve without
compensation, but shall be reimbursed for all reasonable and
necessary expenses actually incurred in the performance of the
duties of the office; except that if the expenses are paid, or are to
be paid, by a third party, the member or ex officio member, as the
case may be, may not be reimbursed by the state.

(5) Upon recommendation of the curator, the Governor also
may appoint those officers of the state that are appropriate to serve
on the commission as ex officio nonvoting members.

(c) The commission may:

(1) Advise the curator and the director of the arts section
concerning the accomplishment of the purposes of that section and
establish a state plan with respect to the arts section;

(2) Approve and distribute grants-in-aid and awards from
federal and state funds relating to the purposes of the arts section;

(3) Request, accept, or expend federal funds to accomplish the
purposes of the arts section when federal law or regulations would
prohibit those actions by the curator or section director, but would
permit them to be done by the commission on the arts;



1432 GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS [Ch. 150

(4) Otherwise encourage and promote the purposes of the arts
section;

(5) Approve rules concerning the professional policies and
functions of the section as promulgated by the director of the arts
section; and

(6) Advise and consent to the appointment of the director by
the curator.

(d) A special revenue account in the State Treasury, known as
the “Cultural Facilities and Capital Resources Matching Grant
Program Fund”, is continued. The fund shall consist of moneys
received under §29-22A-10 of this code and funds from any other
source. The moneys in the fund shall be expended in accordance
with the following:

(1) Fifty percent of the moneys deposited in the fund shall be
expended by the Commission on the Arts for capital improvements,
preservation, and operations of cultural facilities: Provided, That
the Commission on the Arts may use no more than 25 percent of
the funding for operations of cultural facilities pursuant to the rule
required by this subdivision. The Commission on the Arts shall
propose rules for legislative approval in accordance with the
provisions of §29A-3-1 et seq. of this code to create a matching
grant program for cultural facilities and capital resources; and

(2) Fifty percent of the moneys deposited in the fund shall be
expended by the Department of Arts, Culture and History for:

(A) Capital improvements, preservation, and operation of
cultural facilities that are managed by the department; and

(B) Capital improvements, preservation, and operation of
cultural facilities that are not managed by the department.

(e) The commission shall undertake a study, solicit designs,
and make recommendations for the establishment of an appropriate
memorial on state capitol grounds for soldiers killed in the conflicts
in Iraq, Afghanistan, and other locations who died fighting the
United States War on Terror, and to recognize and honor the West
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Virginians who lost their lives in these conflicts. The commission
shall consult with the Capitol Building Commission and state
veterans, including veterans groups and Gold Star mothers of those
lost in these conflicts, prior to adoption of a proposal for the
memorial. The commission shall provide a report to the
Legislature’s Joint Committee on Government and Finance by
January 1, 2022, including recommendations for design and
location of the memorial and estimated construction costs.
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®
CHAPTER 151

(H. B. 2914 - By Delegates Rowan, Rowe, Steele, Foster,
Espinosa, Linville, Hardy, Skaff, Hornbuckle and Fluharty)

[Passed April 7, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §29-1-5 of the Code of West
Virginia, 1931, as amended, relating to the Archives and
History Commission; removing ex officio voting members;
and update formatting.

Be it enacted by the Legislature of West Virginia:

ARTICLE 1. DIVISION OF CULTURE AND HISTORY.
§29-1-5. Archives and history commission.

(a) The archives and history commission which is hereby
created shall be composed of thirteen appointed members and six
ex officio nonvoting members as provided in this section.

(b) The Governor shall nominate, and by and with the advice
and consent of the Senate, appoint the members of the commission
for staggered terms of three years. A person appointed to fill a
vacancy shall be appointed only for the remainder of that term.

(c) No more than seven of the appointed members may be of
the same political party. Members of the commission should be
appointed so as to fairly represent both sexes, the ethnic and
cultural diversity of the state and the geographic regions of the
state. The archives and history commission shall contain the
required professional representation necessary to carry out the
provisions of the National Historic Preservation Act of 1966, as
amended, and shall serve as the “state review board” and shall
follow all rules and regulations as specified therein. This
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representation shall include the following professions: Historian,
architectural  historian, historical architect, archaeologist
specializing in historic and prehistoric archaeology, archivist,
librarian and museum specialist.

(d) The commission shall elect one of its members chair. It
shall meet at such time as shall be specified by the chair, or in
accordance with the provisions of subsection (g) of this section. A
majority of the voting members shall constitute a quorum for the
transaction of business.

(e) The commission shall be comprised of:
(1) The thirteen appointed, voting members; and
(2) The following six ex officio, nonvoting members:

(A) The Director of the State Geological and Economic
Survey;

(B) The President of the West Virginia Preservation Alliance,
Inc.;

(C) The State Historic Preservation Officer;

(D) The Director of the Archives and History Section;

(E) The Director of the Historic Preservation Section; and
(F) The Director of the Museums Section.

(f) The Director of the Archives and History Section shall serve
as secretary of the commission.

(g) Notice of each meeting shall be given to each member by
the chair in compliance with the open meetings law. The secretary,
or a majority of the members, may also call a meeting upon such
notice as provided in this section.

(h) Each member or ex officio member of the commission shall
serve without compensation, but shall be reimbursed for all
reasonable and necessary expenses actually incurred in the
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performance of the duties of the commission; except that in the
event the expenses are paid, or are to be paid, by a third party, the
member or ex officio member, as the case may be, shall not be
reimbursed by the state.

(1) The commission shall have the following powers:

(1) To advise the commissioner and the directors of the
archives and history section, the historic preservation section and
the museums section concerning the accomplishment of the
purposes of those sections and to establish a state plan with respect
thereto;

(2) To approve and distribute grants-in-aid and awards from
federal and state funds relating to the purposes of the archives and
history section, the historic preservation section and the museums
section;

(3) To request, accept or expend federal funds to accomplish
the purposes of the archives and history section, the historic
preservation section and the museums section when federal law or
regulations would prohibit the same by the commissioner or
section director, but would permit the same to be done by the
archives and history commission;

(4) To otherwise encourage and promote the purposes of the
archives and history section, the historic preservation section and
the museums section;

(5) To approve rules and regulations concerning the
professional policies and functions of the archives and history
section, the historic preservation section and the museums section
as promulgated by the directors of those sections;

(6) To advise and consent to the appointment of the section
directors by the commissioner; and

(7) To review and approve nominations to the state and national
registers of historic places.



Ch. 152] GOVERNMENT AGENCIES, BOARDS AND COMMISSIONS 1437

®
CHAPTER 152

(Com. Sub. for H. B. 2916 - By Delegates Rowan, Rowe,
Steele, Foster, Burkhammer, Espinosa, Linville, Hardy,
Young, Skaff and Hornbuckle)

[Passed April 7, 2021; in effect from passage.]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new article, designated §4-13A-1, §4-13A-
2, §4-13A-3, §4-13A-4, §4-13A-5, §4-13A-6, and §4-13A-7,
relating to the creation of the West Virginia
Semiquincentennial Commission and Fund to support the
celebration of the 250th anniversary of our nation’s founding;
providing for the method and manner by which the commission
shall be appointed; providing for expense reimbursement for
the commission’s members; establishing the powers and duties
of the commission; and providing a sunset provision for the
commission.

Be it enacted by the Legislature of West Virginia:

ARTICLE 13A. WEST VIRGINIA SEMIQUINCENTENNIAL
COMMISSION AND FUND.

§4-13A-1. Findings; West Virginia Semiquincentennial
Commission established; purpose.

(a) The Legislature finds that the 250th anniversary of our
nation’s founding is of such historical significance as to warrant its
commemoration.

(b) There is hereby created the West Virginia
Semiquincentennial Commission.
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(c) The purpose of the commission is to prepare for and
commemorate the semiquincentennial of our nation’s founding.

§4-13A-2. Membership; terms; filling vacancies; election of
chair and vice chair.

(a) The Governor shall appoint 10 members as follows:
(1) Three academic historians;

(2) Five citizens members, no more than one of whom may be
from any one state senatorial district;

(3) A member of the National Society of the Sons of the
American Revolution;

(4) A member of the National Society of the Daughters of the
American Revolution;

(b) The following shall serve as ex-officio voting members;
(1) The State Superintendent of Schools, or a designee;
(2) The Cabinet Secretary of Commerce, or a designee;

(3) The Curator of the Department of Arts, Culture, and
History, or a designee;

(4) The Secretary of the Department of Tourism, or a designee;

(5) The Executive Director of the Herbert Henderson Minority
Affairs Office, or a designee;

(6) The West Virginia State Archivist;
(7) The Director of the West Virginia State Museums;

(8) One member of the House of Delegates, to be appointed by
the Speaker of the House of Delegates, who shall serve as an ex
officio nonvoting member of the commission; and
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(9) One member of the State Senate, to be appointed by the
President of the Senate, who shall serve as an ex officio nonvoting
member of the commission;

(10) Members of the United States Senate from the State of
West Virginia, or their designees shall serve as ex officio
nonvoting members of the commission;

(11) Members of the United States House of Representatives
from the State of West Virginia, or their designees shall serve as ex
officio nonvoting members of the commission;

(c) All appointed members shall serve at the will and pleasure
of the Governor;

(d) Appointments to fill vacancies shall be for the unexpired
terms. Vacancies shall be filled in the same manner as the original
appointments.

(e) The curator of the West Virginia Department of Arts,
Culture and History shall serve as the chair of the commission. The
commission shall elect a vice chair and secretary from among its
members.

§4-13A-3. Expense reimbursement.
(a) Members shall serve without compensation.

(b) The commission may reimburse members for all reasonable
and necessary expenses actually incurred in the performance of his
or her duties as a commission member, in a manner consistent with
the guidelines of the travel management office of the Department
of Administration, subject to availability of funds received
pursuant to §4-13A-6(a)(1). No provision of this section may be
construed to require any appropriation of funds by the Legislature.

§4-13A-4. Quorum; meetings.

(a) A simple majority of the members serving on the board at a
given time constitutes a quorum for the transaction of business.
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(b) Meetings shall be held in accordance with the provisions of
§6-9A-1 et seq., of this code.

§4-13A-5. Advisory council.

The commission may establish an advisory council composed
of citizens at large who have knowledge of American history and
interest in its semiquincentennial celebration to assist the
commission in its work.

§4-13A-6. Powers; duties; limitation on duration of contracts.
The commission may:

(1) Solicit, accept, use, and dispose of gifts, grants, donations,
bequests, or other funds or real or personal property for the purpose
of aiding or facilitating the work of the commission, upon
compliance with the provisions of §12-2-2 of this code;

(2) Procure supplies, services, and property and make or enter
into contracts, leases, or other legal agreement as necessary to carry
out its duties: Provided, That no contract, lease or other legal
agreement may be entered into by the commission with terms
which would extend beyond the termination date of the
commission;

(3) Plan, develop and carry out programs and activities
appropriate to commemorate the semiquincentennial of the
founding of our nation;

(4) Encourage civic, historical, educational, economic, and
other organizations throughout West Virginia to organize and
participate in activities to expand the understanding and
appreciation of the United States of America;

(5) Provide technical assistance to localities and nonprofit
organizations to further the commemoration of the
semiquincentennial of the founding of our nation;
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(6) Develop programs and facilities to ensure that the
semiquincentennial commemoration of the founding of our nation
results in a positive legacy and long-term public benefit; and

(7) Encourage the development and conduct of programs
designed to involve all citizens in activities that commemorate the
semiquincentennial of the founding of our nation.

§4-13A-7. Termination of the commission.

The commission shall terminate on June 30, 2027.
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®
CHAPTER 153

(Com. Sub. for H. B. 2933 - By Delegates Kessinger, Hardy,
D. Jeffries, Pinson, J. Pack, Summers, L. Pack, Haynes,
Brown, Hanshaw (Mr. Speaker) and Mazzocchi)

[Passed April 10, 2021; in effect July 1, 2022.]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §5A-3-63, relating
to prohibiting the state from contracting with companies that
boycott Israel; establishing findings of the Legislature;
defining terms; forbidding the State of West Virginia, any
political subdivision thereof and spending units of state
government from entering into contracts with companies that
boycott Israel; setting an effective date; providing that
contracts that violate new requirements will be void; and
providing for rulemaking.

Be it enacted by the Legislature of West Virginia:

CHAPTER S5A. DEPARTMENT OF ADMINISTRATION
ARTICLE 3. PURCHASING DIVISION.

§5A-3-63. Prohibition on contracting with companies that
boycott Israel.

(a) The Legislature finds that:

(1) The State of Israel is one of the United States’ closest allies
and international trading partners; and

(2) In recent years, the State of Israel and Israeli-owned
businesses have been the target of boycotts that attempt to isolate
Israel within the international community have served as a vehicle
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for spreading anti-Semitism and advocating for the elimination of
the Jewish State of Israel.

(3) The State of West Virginia has an economic and a
humanitarian obligation to denounce and reject the Boycott,
Divestment, and Sanctions Movement against Israel, and to
prevent the state or any of its instrumentalities from contracting
with companies that engage in the movement;

(b) Definitions. — For the purposes of this section:

(1) “Boycott of Israel” means engaging in actions that are
intended to penalize, inflict economic harm on, or otherwise limit
commercial relations with the State of Israel or companies based in
the State of Israel or in territories controlled by the State of Israel.

(2) “Company” means a corporation, partnership, joint venture,
limited partnership, limited liability partnership, limited liability
company, organization, association, or any other business entity
that has 10 or more employees and operates to earn a profit:
Provided, That the term does not include a sole proprietorship.

(3) “Public entity” means the state of West Virginia, or any
political subdivision thereof, and all spending units of state
government including those otherwise excluded from applicability
under §5A-3-1 of this code.

(c) Effective July 1, 2022, a public entity may not enter into a
contract with a company for goods or services valued at $100,000
or more unless the contract includes a written certification that the
company is not currently engaged in, and will not for the duration
of the contract, engage in a boycott of Israel.

(d) Any contract that violates the requirements of this section
shall be void as against public policy.

(e) The Director of the Purchasing Division is authorized to
promulgate legislative rules, including emergency rules, to
implement the provisions of this section.
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®
CHAPTER 154

(S. B. 307 - By Senators Weld, Phillips, Stollings, Nelson,
Rucker, Romano, and Plymale)

[Passed April 6, 2021; in effect 90 days from passage (July 5, 2021)]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §18B-10-1a of the Code of West
Virginia, 1931, as amended, relating generally to in-state
residency tuition rates; providing that nonresident members of
areserve unit in West Virginia qualify as residents for purposes
of determining tuition rates; removing the requirement that
members of the National Guard participate in the National
Guard education services program; and providing that current
members of the United States armed forces who reside in West
Virginia qualify as residents for purposes of determining
tuition rates.

Be it enacted by the Legislature of West Virginia:

ARTICLE 10. FEES AND OTHER MONEY COLLECTED
AT STATE INSTITUTIONS OF HIGHER EDUCATION.

§18B-10-1a. Resident tuition rates for members of the National
Guard, reserves, and armed forces.

(a) The term “resident” or “residency”, or any other term or
expression used to designate a West Virginia resident student,
when used to determine the rate of tuition to be charged students
attending state institutions of higher education, shall be construed
to include the following:

(1) Members of the National Guard or reserves who are not
residents of West Virginia but who are active members of a
National Guard or reserve unit in West Virginia; and
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(2) Current members of the United States armed forces who
reside in West Virginia.

(b) A person who qualifies as a resident, as that term is defined
in subsection (a) of this section, on the first day of the semester or
term of the college or institution, shall be charged resident tuition
rates.

(c) The provisions of this section apply at the beginning of the
semester or term immediately following the effective date of this
section.
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®
CHAPTER 155

(Com. Sub. for Com. Sub. for S. B. 335 - By Senators Nelson,
Grady, Unger, Romano, Hamilton, Martin, Stollings, and
Baldwin)

[Passed April 8, 2021; to take effect July 1, 2021]
[Approved by the Governor on April 15, 2021.]

AN ACT to amend and reenact §18C-9-3, §18C-9-4, and §18C-9-
5 of the Code of West Virginia, 1931, as amended, all relating
to the West Virginia Invests Grant Program; defining terms;
modifying the eligible costs for which the grants may be used;
providing program fees must be approved by Council for
Community and Technical College Education; and revising
requirement for drug testing as a condition of West Virginia
Invests Grant eligibility.

Be it enacted by the Legislature of West Virginia:

ARTICLE 9. WEST VIRGINIA INVESTS GRANT PROGRAM.
§18C-9-3. Definitions.
As used in this article:

“Academic fees” means fees charged to students for specific
courses or programs to support such expenses such as lab or
equipment costs.

“Council” means the West Virginia Council for Community
and Technical College Education.

“Commission” means the West Virginia Higher Education
Policy Commission.
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“Eligible institution” means a public community and technical
college under the authority of the West Virginia Council for
Community and Technical College Education or a public
baccalaureate institution that grants associate degrees satisfying the
requirements of participating in Advanced Career Education
(ACE) program partnerships in accordance with §18-2E-11 of this
code.

“Eligible post-secondary program” means a curriculum of
courses leading to a certificate or associate degree at an eligible
institution which satisfies a course of study that has been deemed
by the Department of Commerce to satisfy a workforce need as
determined by the department in accordance with §18-2E-11(d) of
this code.

“Tuition” means the semester or term charges imposed by an
eligible institution and, additionally, all mandatory fees required as
a condition of enrollment by all students.

§18C-9-4. WYV Invests Grant Program.

(a) There is hereby created a grant program known as the WV
Invests Grant Program, which shall be administered by the vice
chancellor for administration in accordance with this article.

(b) The council shall award WV Invests Grants pursuant to the
following terms and conditions:

(1) A WV Invests Grant may only be awarded to applicants
satisfying the requirements provided in §18C-9-5 of this code;

(2) The maximum amount of a WV Invests Grant shall be the
cost of tuition mandatory fees, and academic program fees for
coursework leading to completion of the chosen associate degree
or certificate, less all other state and federal scholarships and grants
for which the student is eligible: Provided, That all academic
program fees charged in addition to base tuition must be approved
by the Council for Community and Technical College Education to
be eligible for the West Virginia Invests Grant as set forth in this
article. All other state and federal scholarships and grants for which
the grant recipient is eligible shall be deducted from the amount of
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the WV Invests Grant for each individual student. The amount of a
WV Invests Grant at an eligible public baccalaureate institution
shall not exceed the average cost of tuition and mandatory fees of
the community and technical colleges;

(3) Grant payments shall be made directly to the eligible
institutions;

(4) If a grant recipient transfers from one eligible institution to
another, the grant is transferable only with approval of the vice
chancellor for administration;

(5) A WV Invests Grant may be used at any eligible institution
to seek an associate degree or certificate in an eligible post-
secondary program. An institution is not required to accept a grant
recipient for enrollment and may enforce its own admission
requirements, standards, and policies; and

(6) If a WV Invests Grant recipient terminates enrollment for
any reason during the academic year, the unused portion of the
grant shall be returned by the institution to the council in
accordance with the council’s policy for issuing refunds. The
council shall transfer such funds to the WV Invests Fund for
allocation and expenditure.

(c) On or before January 1 annually, the council shall provide
to the Legislature and the Governor a report on the WV Invests
Grant Program, which shall include, but not be limited to, research
and data concerning student success and grant retention.

(d) The council shall propose legislative rules for legislative
approval pursuant to §29A-3A-1 et seq. of this code to implement
the provisions of this article, which shall provide for:

(1) Application requirements and deadlines fully implementing
requirements of this article;

(2) Appeal procedures for the denial or revocation of the grant;
and
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(3) Any other provisions necessary to effectuate the purposes
of this article.

(e) The Legislature hereby declares that an emergency situation
exists and, therefore, the council may establish, by emergency rule,
under the procedures of §29A-3A-1 ef seq. of this code, a rule to
implement the provisions of this article.

(f) Beginning with the 2021 fiscal year, and for every fiscal
year thereafter, any appropriation by the Legislature to support and
or alleviate the cost to citizens in this state to obtain advanced
certifications and associate degrees shall only be distributed to
those community and technical colleges or public baccalaureate
institutions that form one or more partnerships to establish ACE
programs and pathways. Once distributed, such funds may be used
to support any eligible post-secondary program or pathway
provided by an eligible institution leading to the award of such
degree or certification.

§18C-9-5. Eligibility requirements; agreements.

(a) To be eligible for a WV Invests Grant, an individual must
satisfy the following requirements:

(1) Be a citizen or legal resident of the United States and have
been a resident of West Virginia for at least one year immediately
preceding the date of application for a grant;

(2) Have completed a secondary education program in a public,
private, or home school;

(3) Have not been previously awarded a post-secondary
degree;

(4) Be at least 18 years of age: Provided, That individuals
younger than 18 years of age may qualify for the grant upon
completion of a secondary education program in a public, private,
or home school;

(5) Meet the admission requirements of, and be admitted into,
an eligible institution;
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(6) Satisfactorily meet any additional qualifications of
enrollment, academic promise, or achievement as established by
the council through rule;

(7) Have filed a completed free application for federal student
aid for the academic year in which the grant award is sought;

(8) Be enrolled in an eligible post-secondary program;
(9) Be enrolled in at least six credit hours per semester;

(10) Have completed a WV Invests Grant application as
provided by the council in accordance with a schedule established
by the council; and

(11) Have, prior to the start of each academic year or prior to
the initial academic period for which the student is enrolled if that
period for which the student is enrolled is not the beginning of the
academic year, taken a drug test administered by the eligible
institution. If the individual tests positive, he or she shall take
another drug test prior to the beginning of the next academic
period. If the results of the second test are positive, the individual
shall complete a drug rehabilitation program as prescribed by the
Vice Chancellor for Administration as a condition of continued
eligibility for a WV Invests Grant. The applicant shall be
responsible for the actual cost of any drug tests required by this
subdivision.

(b) Each grant may be renewed until the course of study is
completed as long as the following qualifications, as determined by
the vice chancellor for administration and the council, are satisfied:

(1) Maintaining satisfactory academic standing, including a
cumulative grade point average of at least 2.0;

(2) Making adequate progress toward completion of the
eligible post-secondary program;

(3) Satisfactory participation in a community service program
authorized by the council. The council shall include in the
legislative rules, required by §18C-9-4 of this code, provisions for
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the administration of community service requirements, including,
but not limited to, requiring completion of at least eight hours of
unpaid community service during the time of study, which may
include, but is not limited to, participating with nonprofit,
governmental, institutional, or community-based organizations
designed to improve the quality of life for community residents,
meet the needs of community residents, or foster civic
responsibility;

(4) Continued satisfaction of eligibility requirements provided
by §18C-9-5(a) of this code; and

(5) Satisfaction of any additional eligibility criteria established
by the council through legislative rule.

(c) Each recipient of a WV Invests Grant shall enter into an
agreement with the vice chancellor for administration, which shall
require repayment of an amount of the grant or grants awarded to
the recipient, in whole or in part, if a recipient chooses to reside
outside the state within two years following obtainment of the
degree or certificate for which the grant or grants were awarded.
The council may not require a recipient to repay grants, in whole
or in part, unless the prospective recipient has been informed of
this requirement in writing before initial acceptance of the grant
award. Each WV Invests Grant agreement shall include the
following:

(1) Disclosure of the full terms and conditions under which
assistance under this article is provided and under which repayment
may be required; and

(2) A description of the appeals procedure required to be
established under this article.

(d) WV Invests Grant recipients found to be in noncompliance
with the agreement entered into under §18C-9-5(c) of this code
shall be required to repay the amount of the grant awards received,
plus interest, and, where applicable, reasonable collection fees, on
a schedule and at a rate of interest prescribed in rules promulgated
by the council. The council shall also provide for proration of the



1452 HIGHER EDUCATION [Ch. 155

amount to be repaid by a recipient who maintains employment in
the state for a period of time within the time period required under
§18C-9-5(¢c) of this code.

(e) A recipient is not in violation of an agreement entered into
pursuant to §18C-9-5(c) of this code during any period in which
the recipient is meeting any of the following conditions:

(1) Pursuing a half-time course of study at an accredited
institution of higher education;

(2) Serving as a member of the armed services of the United
States;

(3) Failing to comply with the terms of the agreement due to
death or permanent or temporary disability as established by sworn
affidavit of a qualified physician; or

(4) Satisfying the provisions of any additional repayment
exemptions prescribed by the council through rule.
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®
CHAPTER 156

(Com. Sub. for Com. Sub. for S. B. 657 - By Senators Phillips,
Azinger, Rucker, Smith, Sypolt, Tarr, Woodrum, Roberts,
Karnes, Grady, and Maynard)

[Passed April 9, 2021; in effect 90 days from passage (July 8, 2021)]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new article, designated §18B-20-1, §18B-
20-2, §18B-20-3, §18B-20-4, §18B-20-5, §18B-20-6, §18B-
20-7, §18B-20-8, and §18B-20-9, all relating to free expression
on state institution of higher education campuses; providing for
definitions; defining protected expressive activities; defining
public forums and prohibiting “free speech zones”; permitting
expressive activity on campus under certain conditions;
allowing state institutions of higher education to maintain and
enforce reasonable time, place, and manner restrictions under
certain parameters; requiring state institutions of higher
education to treat student organizations which are open to all
students equally; requiring state institutions of higher
education to develop materials to educate the campus
community on its free speech policies; requiring posting of
policies on website; requiring campus to report a description of
any barriers to, or incidents of disruption of, free expression
occurring on campus; allowing a person or student
organization who believes a violation of this article has
occurred to bring an action for relief against the state institution
of higher education and certain of its employees; establishing
the relief available for a violation of the article; and enacting a
one-year statute of limitations for alleged violations under the
article.

Be it enacted by the Legislature of West Virginia:
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ARTICLE 20. FREE EXPRESSION ON CAMPUS.
§18B-20-1. Definitions.
As used in this article:

(1) “Campus community” includes students, administrators,
faculty, and staff at the institution of higher education, and their
invited guests.

(2) “Harassment” means an expression that is unwelcome, so
severe, pervasive, and subjectively and objectively offensive that a
student 1is effectively denied equal access to educational
opportunities or benefits provided by the state institution of higher
education or sexual harassment as defined by federal law and
federal regulations applicable to state institutions of higher
education.

(3) “Materially and substantially disrupts” means an
occurrence where a person or group significantly hinders another
person’s or group’s expressive activity, prevents the
communication of the message, prevents the transaction of the
business of a lawful meeting, gathering, or procession, or interferes
with or prevents the operations and functions of a state institution
of higher education by:

(A) Engaging in fighting, violent, or other unlawful behavior;

(B) Physically blocking or using threats of violence to prevent
any person from attending, listening to, viewing, or otherwise
participating in an expressive activity;

(C) Using sound to drown out or muffle expressive activity; or

(D) Violating a state institution of higher education’s
reasonable time, place, and manner restrictions.

(E) Conduct that “materially and substantially disrupts” shall
not include conduct that is protected under the First Amendment to
the United States Constitution or West Virginia Constitution. The
protected conduct includes, but is not limited to, lawful protests in
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the outdoor areas of campus generally accessible to the members
of the public (except during times when those areas have been
reserved in advance for other events), or minor, brief, or fleeting
nonviolent disruptions of events that are isolated and short in
duration.

(4) “Outdoor areas of campus” means the generally accessible
outside areas of campus where members of the campus community
are commonly allowed, such as grassy areas, walkways, or other
similar common areas and does not include outdoor areas where
access is restricted from a majority of the campus community.

(5) “State institution of higher education” means any
university, college, or community and technical college under the
jurisdiction of a governing board as defined in §18B-1-2 of this
code.

(6) “Student” means any person who is enrolled on a full-time
or part-time basis in a state institution of higher education.

(7) “Student organization” means an officially recognized
group at a state institution of higher education, or a group seeking
official recognition, comprised of admitted students that receive, or
are seeking to receive, benefits through the institution of higher
education as defined in this section.

§18B-20-2. Protected expressive activities.

Expressive activities protected under the provisions of §18-1-1
et seq. of this code include, but are not limited to, any lawful verbal
and nonverbal speech. This may include lawful and protected
forms of peaceful assembly, protests, speeches and guest speakers,
distribution of literature, carrying signs, and circulating petitions.

§18B-20-3. Public forums; establishment of “free speech
zones” prohibited.

The outdoor areas of campuses of state institutions of higher
education shall be considered public forums for the campus
community, and state institutions of higher education shall not limit
free speech by creating “free speech zones” or other designated
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areas of campus outside of which expressive activities are
prohibited. Nothing in this section shall be interpreted as limiting
the right of student expression elsewhere on campus.

§18B-20-4. Time, place, and manner restrictions.

(a) Any person who wishes to engage in protected and lawful
expressive activity on campus shall be permitted to do so freely, as
long as the person’s conduct is not unlawful, and does not
materially and substantially disrupt the functioning of the state
institution of higher education.

(b) To enable the state institutions of higher education to
function in a safe and secure manner and to advance their missions
and objectives, the state institutions of higher education may enact
reasonable time, place, and manner restrictions which are content
neutral and narrowly tailored to serve a significant state institution
of higher education or other governmental interest. A state
institution of higher education may deny, cancel, or postpone a
reservation, or immediately terminate any ongoing activity that
represents a violation of its time, place, and manner restrictions. A
state institution of higher education shall endeavor to allow
members of the campus community to spontaneously and
contemporaneously engage in protected expressive activities.

(c) Nothing in this article shall be interpreted as preventing
state institutions of higher education from prohibiting, limiting, or
restricting expression not protected by the First Amendment to the
Constitution of the United States such as true threats, expression
designed to provoke imminent lawless actions and likely to
produce it or prohibiting harassment as defined in §18B-20-2 of
this code, or sexual harassment as prohibited by federal law and
defined by federal regulations applicable to state institutions of
higher education.

(d) Nothing in this article shall be construed to authorize a
person or group to intentionally, materially, and substantially
disrupt another person or group’s expressive activity if that activity
is occurring in a campus space reserved for that activity under the
exclusive use or control of a particular group.
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§18B-20-5. Freedom of association and nondiscrimination
against students and student organizations.

A state institution of higher education may not deny a religious,
political, or ideological student organization which is open to all
students any benefit or privilege made available to any other
student organization by the state institution of higher education, or
otherwise discriminate against an organization, based on the
expression of the organization.

§18B-20-6. Development of policies and procedures.

State institutions of higher education shall develop materials to
educate the campus community on the institution’s free speech
policies.

§18B-20-7. Accountability to the public.

(a) Each state institution of higher education shall publicly post
on its website any policies it has enacted regarding protected
expressive activity under the First Amendment to the United States
Constitution.

(b) Each campus shall report to the Higher Education Policy
Commission or the Council for Community and Technical College
Education, as applicable, a description of any barriers to, or
incidents of disruption of, free expression occurring on campus,
including, but not limited to, attempts to block or prohibit speakers
and investigations into students or student organizations for their
speech. The description shall include the nature of each barrier or
incident, as well as what disciplinary action, if any, was taken
against members of the campus community determined to be
responsible for those specific barriers or incidents involving
students and shall be reported without revealing those students’
personally identifiable information. Annually, by August 1, the
commission and council shall report to the Legislative Oversight
Commission on Education Accountability any barriers or incidents
reported to them pursuant to this subsection.
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§18B-20-8. Remedies.

Any person or student organization aggrieved by a violation of
this article may bring an action against the state institution of
higher education and its employees acting in their official
capacities, alleged to be responsible for the alleged violation. The
aggrieved person or student organization may seek injunctive relief
and actual damages, as well as reasonable attorney’s fees, and court
costs if the person or student organization substantially prevails.

§18B-20-9. Statute of limitations.

Any action brought pursuant to this article shall be commenced
not later than one year after the day the cause of action accrues.
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®
CHAPTER 157

(Com. Sub. for H. B. 2529 - By Delegate Fast)

[Passed April 7, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 21, 2021.]

AN ACT to amend and reenact §18-8-12 and §18B-1-1e of the
Code of West Virginia, 1931, as amended; all relating to
nondiscrimination in the higher education admissions process;
allowing an institution, once a student has been fully admitted,
to administer placement tests or other assessments for certain
purposes; prohibiting state institutions of higher education
from discriminating against graduates of private, nonpublic, or
home schools by requiring them to submit to alternative testing
as a precondition for acceptance into the institution of higher
education; and prohibiting institutions of higher education
from rejecting a person with appropriate diploma or
credentialing for admission to an institution of higher
education solely because their secondary education was not
accredited by the state Board of Education or agency the board
approves.

Be it enacted by the Legislature of West Virginia:

CHAPTER 18. EDUCATION.
ARTICLE 8. COMUPULSORY SCHOOL ATTENDANCE.

§18-8-12. Issuance of a diploma or other appropriate credential
by public, private or home school administrator.

A person who administers a program of secondary education at
a public, private or home school that meets the requirements of this
chapter may issue a diploma or other appropriate credential to a
person who has completed the program of secondary education.
Such diploma or credential is legally sufficient to demonstrate that
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the person meets the definition of having a high school diploma or
its equivalent. No state agency or institution of higher learning in
this state may reject or otherwise treat a person differently solely
on the grounds of the source of such a diploma or credential.
Nothing in this section prevents an institution, once a student has
been fully admitted, from administering placement tests or other
assessments to determine the appropriate placement of students
into college-level course sequences or to assess the content thereof
for the purposes of determining whether a person meets other
requirements for a specific program.

CHAPTER 18B. HIGHER EDUCATION.
ARTICLE 1. GOVERNANCE.

§18B-1-1e. Public education and higher education
collaboration for the preparation of students for college
and other post-secondary education.

(a) Purpose. — The purpose of this section is as follows:

(1) To assist students in the planning and preparation for
success in college and other post-secondary education if their
education major interests require such formal education after high
school;

(2) To establish the minimum expected level of knowledge,
skill and competency a student must possess to be prepared fully
for college and other post-secondary education at state institutions
of higher education;

(3) To implement a method for communicating the minimum
level of knowledge, skill and competency to students, parents,
educators and counselors in the public schools, and admissions
officers, advisors and faculty in the higher education institutions;
and

(4) To assure that the teacher preparation programs in state
institutions of higher education prepare educators to, at a
minimum, deliver instruction necessary to prepare students fully
for college and other post-secondary education or gainful
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employment consistent with the provisions of section eight, article
two-e, chapter eighteen of this code.

(b) Joint rule. — On or before October 1, 1996, the higher
education governing boards shall promulgate a joint rule to achieve
the purposes of subsection (a) of this section. In the development
of such rule, the governing boards shall consult with the state board
and the jobs through education employer panel, established
pursuant to section eight, article two-e, chapter eighteen of this
code, and shall collaborate with the state board in the establishment
of compatible practices within their separate systems.

(c) Assessment of student readiness. — To provide continuous
assessment and program improvement in the preparation of high
school students for success in college or other post-secondary
education, the higher education governing boards shall
communicate to the state board and the Legislative Oversight
commission on education accountability by December 1, in each
year, beginning in December, 1997, the number of graduates from
the public schools in the state by high schools who were accepted
in the last calendar year for enrollment at each of the state
institutions of higher education within one year of graduation, and
whose knowledge, skill and competency were below the minimum
expected levels for full preparation as defined by the governing
boards. The governing boards also shall report the areas in which
the knowledge, skill and competency of the students were below
the minimum expected level. The state board shall provide
information to each of the high schools of the state for graduates
from the high school.

(d) Nondiscrimination in admission process. —

(1) State institutions of higher education may not require a
person who has obtained a diploma or other appropriate
credentialing from private, nonpublic, or home schooling, and who
has acceptable test results on ACT, SAT or other tests recognized
by the institution of higher education which would qualify the
person for admission, to submit to alternate testing as a condition
of admission.
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(2) A person who has obtained a diploma or other appropriate
credentialing may not be rejected for admission to an institution of
higher education solely because their secondary education was not
accredited by the state Board of Education or any accrediting
agency approved by the board.
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®
CHAPTER 158

(H. B. 3299 - By Delegates Ellington, Clark, Horst and
Griffith)

[Passed April 10, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §18B-17-2 of the Code of West
Virginia, 1931, as amended, relating to authorizing legislative
rules for the Higher Education Policy Commission regarding
the Mental Health Loan Repayment Program and
Administrative Exemption.

Be it enacted by the Legislature of West Virginia:

§18B-17-2. Authorizing rules of Higher Education Policy
Commission.

(a) The legislative rule filed in the State Register on October
15, 2004, relating to the Higher Education Policy Commission
(Underwood-Smith Teacher Scholarship Program rule), is
authorized.

(b) The legislative rule filed in the State Register on October
15, 2004, relating to the Higher Education Policy Commission
(West Virginia Engineering, Science, and Technology Scholarship
Program rule), is authorized.

(c) The legislative rule filed in the State Register on October
15, 2004, relating to the Higher Education Policy Commission
(Medical Education Fee and Medical Student Loan Program rule),
is authorized.

(d) The legislative rule filed in the State Register on October
27, 2005, relating to the Higher Education Policy Commission
(authorization of degree-granting institutions), is authorized.
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(e) The legislative rule filed in the State Register on August 23,
2006, relating to the Higher Education Policy Commission (West
Virginia Higher Education Grant Program), is authorized.

(f) The legislative rule filed in the State Register on January 4,
2008, relating to the Higher Education Policy Commission
(Providing Real Opportunities for Maximizing In-state Student
Excellence - PROMISE), is authorized.

(g) The legislative rule filed in the State Register on August 25,
2008, relating to the Higher Education Policy Commission
(Research Trust Program), is authorized.

(h) The legislative rule filed in the State Register on January 8,
2009, relating to the Higher Education Policy Commission
(Guidelines for Governing Boards in Employing and Evaluating
Presidents), is authorized.

(i) The legislative rule filed in the State Register on September
10, 2008, relating to the Higher Education Policy Commission
(Medical Student Loan Program), is authorized, with the following
amendment:

On page two, subsection 5.1, following the words “financial
aid office” by inserting a new subdivision 5.1.3 to read as follows:
“United States citizenship or legal immigrant status while actively
pursuing United States citizenship.”.

(j) The legislative rule filed in the State Register on December
1, 2008, relating to the Higher Education Policy Commission
(West Virginia Higher Education Grant Program), is authorized.

(k) The legislative rule filed in the State Register on January
26, 2009, relating to the Higher Education Policy Commission
(Accountability System), is authorized.

(1) The legislative rule filed in the State Register on May 20,
2009, relating to the Higher Education Policy Commission (Energy
and Water Savings Revolving Loan Fund Program), is authorized.
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(m) The legislative rule filed in the State Register on January
27, 2010, relating to the Higher Education Policy Commission
(Providing Real Opportunities for Maximizing In-state Student
Excellence - PROMISE), is authorized.

(n) The legislative rule filed in the State Register on December
8, 2010, relating to the Higher Education Policy Commission
(authorization of degree-granting institutions), is authorized, with
the following amendment:

On page 28, subsection 9.1.b, following the words “Good cause
shall consist of” by inserting the words “any one or more of the
following”.

(o) The legislative rule filed in the State Register on December
12, 2011, relating to the Higher Education Policy Commission
(Tuition and Fee Policy), is authorized.

(p) The legislative rule filed in the State Register on August 10,
2012, relating to the Higher Education Policy Commission
(authorization of degree-granting institutions), is authorized.

(q) The legislative rule filed in the State Register on August 10,
2012, relating to the Higher Education Policy Commission (annual
reauthorization of degree-granting institutions), is authorized.

(r) The legislative rule filed in the State Register on March 20,
2013, relating to the Higher Education Policy Commission (Human
Resources Administration), is authorized.

(s) The legislative rule filed in the State Register on January
24, 2014, relating to the Higher Education Policy Commission
(Capital Project Management), is authorized.

(t) The legislative rule filed in the State Register on April 4,
2014, relating to the Higher Education Policy Commission
(Underwood-Smith Teacher Scholarship Program), is authorized.

(u) The legislative rule filed in the State Register on August 4,
2014, relating to the Higher Education Policy Commission
(Nursing Scholarship Program), is authorized.
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(v) The legislative rule filed in the State Register on October
28, 2015, relating to the Higher Education Policy Commission
(Underwood-Smith Teacher Scholarship Program), is authorized.

(w) The legislative rule filed in the State Register on October
28, 2015, relating to the Higher Education Policy Commission
(Nursing Scholarship Program), is authorized.

(x) The legislative rule filed in the State Register on December
20, 2016, relating to the Higher Education Policy Commission
(West Virginia Higher Education Grant Program), is authorized.

(y) The legislative rule filed in the State Register on December
20, 2016, relating to the Higher Education Policy Commission
(Providing Real Opportunities for Maximizing In-state Student
Excellence - PROMISE), is authorized.

(z) The legislative rule filed in the State Register on December
20, 2016, relating to the Higher Education Policy Commission
(Research Trust Fund Program), is authorized.

(aa) The legislative rule filed in the State Register on December
20, 2016, relating to the Higher Education Policy Commission
(annual reauthorization of degree-granting institutions), is
authorized.

(bb) The legislative rule filed in the State Register on January
16, 2018, relating to the Higher Education Policy Commission
(Tuition and Fee Policy), is authorized.

(cc) The legislative rule filed in the State Register on January
16, 2018, relating to the Higher Education Policy Commission
(Human Resources Administration), is authorized.

(dd) The legislative rule filed in the State Register on January
22, 2018, relating to the Higher Education Policy Commission
(Capital Project Management), is authorized, with the following
amendments:

On page one, subsection 2.1, by striking out all of subdivision
2.1.d. and inserting in lieu thereof a new subdivision 2.1.d., to read
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as follows: “Efficient use of existing classroom and other space by
institutions, while maintaining an appropriate deference to the
value judgments of the institutional governing boards”.;

On page seven, subsection 4.2, by striking out all of
subdivision 4.2.d.5. and inserting in lieu thereof a new subdivision
4.2.d.5., to read as follows: “Funding will be prioritized for each
institution in accordance with institutional plans confirmed by the
Commission or approved by the Council.”;

On page seven, subsection 4.2, by striking out all of
subdivision 4.2.d.6. and inserting in lieu thereof a new subdivision
4.2.d.6., to read as follows: “Facility utilization rates will be an
important factor in prioritizing capital projects across the
systems.”;

On page seven, subsection 4.2, by striking out all of
subdivision 4.2.d.7. and inserting in lieu thereof a new subdivision
4.2.d.7., to read as follows: “Institutions with overall net asset
values and capacity utilization rates that exceed or equal thresholds
set annually by the Commission and Council are the presumptive
priority for new facilities. If these projects do not replace an
existing facility, they would be included in the Program
Improvement category.”; and

On pages 10-11, section 5, by striking out all of subdivision
5.6. and inserting in lieu thereof a new subdivision 5.6., to read as
follows: “A governing board may not implement a campus
development plan or plan update that has not been confirmed by
the Commission or approved by the Council, as appropriate. The
purchase of any property for the construction of a facility that is
not included in the campus development plan creates an update to
the campus development plan that must be confirmed by the
Commission or approved by the Council, as appropriate, prior to
its purchase. In the case of institutions governed by the Council,
this provision applies equally to property acquired by any means,
whether by purchase or otherwise.”.
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(ee) The legislative rule filed in the State Register on January
22, 2019, relating to the Higher Education Policy Commission
(Acceptance of Advanced Placement Credit), is repealed.

(ff) The legislative rule filed in the State Register on January
22, 2019, relating to the Higher Education Policy Commission
(Human Resources Administration), is repealed.

(gg) The legislative rule filed in the State Register on August
28, 2018, relating to the Higher Education Policy Commission
(Guidelines for Governing Boards in Employing and Evaluating
Presidents), is authorized.

(hh) The legislative rule filed in the State Register on August
7, 2018, relating to the Higher Education Policy Commission
(Providing Real Opportunities for Maximizing In-state Student
Excellence (PROMISE) Scholarship Program), is authorized, with
the following amendments:

On page one, subsection 2.1, by striking out all of subdivision
2.1.a. and inserting in lieu thereof a new subdivision 2.1.a., to read
as follows: “Must complete high school graduation requirements at
a West Virginia public, private or home school unless he or she
qualified as a military dependent under Section 5 of this rule, or
has commuted to an out-of-state school pursuant to Section 6 of
this rule; and”;

On page one, subsection 2.1, by striking out all of subdivision
2.1.b. and inserting in lieu thereof a new subdivision 2.1.b., to read
as follows: ”Must complete at least one half of the credits required
for high school graduation through attendance at a public, private
or home school in this state, unless he or she qualified as a military
dependent under Section 5 of this rule, or has commuted to an out-
of-state school pursuant to Section 6 of this rule; and”;

On page one, subdivision 2.1.c., by striking out the words
“Section 5” and inserting in lieu thereof the words “Section 4”*;

On page one, subsection 2.1, by striking out all of subdivision
2.1.d. and inserting in lieu thereof a new subdivision 2.1.d., to read
as follows: “Must have attained a cumulative grade point average
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of at least 3.0 on a 4.0 scale, based on county board grading
policies, in both core courses and overall coursework required for
graduation by the State Board of Education, while enrolled in a
public or private high school. If home-schooled pursuant to the
exemption allowed by W.Va. Code §18-8-1 as documented by the
county school board system, the applicant must have completed in
both the 11th and 12th grades the required core and elective
coursework necessary to prepare students for success in
postsecondary education at the associate and baccalaureate levels
by attaining a cumulative grade point average of at least 3.0 on a
4.0 grading scale in both core courses and overall coursework as
determined by the Commission; and”;

On page one, subsection 2.1, subdivision 2.1.f., preceding the
words “have resided in West Virginia”, by striking out the word
“Must” and inserting in lieu thereof the words “The applicant and
his or her parent or legal guardian must”;

On page one, subdivision 2.1.f., by striking out the words
“Section 5” and inserting in lieu thereof the words “Section 4”*;

On page one, subdivision 2.1.f., by striking out the words
“Section 6” and inserting in lieu thereof the words “Section 5;

On page two, subsection 2.4., by striking out the words
“Section 10.7 or 10.8” and inserting in lieu thereof the words
“Section 9.7 or 9.8”;

On page two, subsection 2.5, by striking out the words “Section
8” and inserting in lieu thereof the words “Section 77;

On page two, subsection 2.5, by striking out the words “Section
10” and inserting in lieu thereof the words “Section 9”;

On page two, by striking out all of section 3 and renumbering
the remaining sections accordingly;

On page three, subsection 4.4, by striking out the words
“Section 14” and inserting in lieu thereof the words “Section 13”;



1470 HIGHER EDUCATION [Ch. 158

On page five-six, subsection 10.6, by striking out the words
“Section 10.3” and inserting in lieu thereof the words “Section
9.3”;

On page six, subsection 10.6, by striking out the words
“Section 10.2” and inserting in lieu thereof the words “Section
9.2

On page six, subsection 10.9.c., by striking out the words
“Section 5” and inserting in lieu thereof the words “Section 4”; and

On page eight, subsection 15.1.b, by striking out the words
“Section 11.1” and inserting in lieu thereof the words “Section
10.17.

(11) The legislative rule filed in the State Register on September
30, 2019, relating to the Higher Education Policy Commission
(Higher Education Accountability System) is authorized.

(jj) The legislative rule filed in the State Register on November
5, 2019, relating to the Higher Education Policy Commission
(Underwood-Smith Teaching Scholars Program and Teacher
Education Loan Repayment Program) is authorized.

(kk) The legislative rule filed in the State Register on October
4, 2019, relating to the Higher Education Policy Commission
(Accountability System) is repealed.

(1) The legislative rule filed in the State Register on July 29,
2020, relating to the Higher Education Policy Commission (Mental
Health Loan Repayment Program) is authorized, with the
following amendments:

On page one, subdivision, 3.1.b., after the words “family
therapist,” by inserting the words “psychiatric mental health nurse
practitioner,”;

On page two, subsection 6.1, by striking out the words “at
least” and inserting in lieu thereof the words “up to”’; and
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On page three, subsection 9.1, after the words “family
therapists,” by inserting the words “psychiatric mental health nurse
practitioners,”.

(mm) The legislative rule filed in the State Register on March
11, 2021, relating to the Higher Education Policy Commission
(Administrative Exemption) is authorized.
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®
CHAPTER 159

(Com. Sub. for S. B. 387 - By Senator Maroney)

[Passed April 8, 2021; in effect 90 days from passage (July 7, 2021)]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend and reenact §9-3-6 of the Code of West
Virginia, 1931, as amended, relating to the program for drug
screening of applicants for cash assistance; and providing
extension of time frame for program.

Be it enacted by the Legislature of West Virginia:

ARTICLE 3. APPLICATION FOR AND GRANTING OF
ASSISTANCE.

§9-3-6. Program for drug screening of applicants for cash
assistance.

(a) As used in this section:

(1) “Applicant” means a person who is applying for benefits
from the Temporary Assistance for Needy Families Program.

(2) “Board of Review” means the board established in §9-2-
6(13) of this code.

(3) “Caseworker” means a person employed by the department
with responsibility for making a reasonable suspicion
determination during the application process for Temporary
Assistance for Needy Families Program.

(4) “Child Protective Services” means the agency within the
department responsible for investigating reports of child abuse and
neglect as required in §49-2-802 of this code.
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(5) “Department” means the Department of Health and Human
Resources.

(6) “Drug screen” or “drug screening” means any analysis
regarding substance abuse conducted by the Department of Health
and Human Resources on applicants for assistance from the
Temporary Assistance for Needy Families Program.

(7) “Drug test” or “drug testing” means a drug test which tests
urine for amphetamines (amphetamine and methamphetamine)
cocaine, marijuana, opiates (codeine and morphine),
phencyclidine, barbiturates, benzodiazepines, methadone,
propoxyphene, and expanded opiates (oxycodone,
hydromorphone, hydrocodone, oxymorphone).

(8) “Secretary” means the secretary of the department or his or
her designee.

(9) “Temporary Assistance for Needy Families Program”
means assistance provided through ongoing cash benefits pursuant
to 42 U. S. C. § 601 et seq. operated in West Virginia as the West
Virginia Works Program pursuant to §9-9-1 et seq. of this code.

(b) Subject to federal approval, the secretary shall implement
and administer a program to drug screen any adult applying for
assistance from the Temporary Assistance for Needy Families
Program. The secretary shall administer this program until
December 31, 2026.

(c) Reasonable suspicion exists if:

(1) A case worker determines, based upon the result of the drug
screen, that the applicant demonstrates qualities indicative of
substance abuse based upon the indicators of the drug screen; or

(2) An applicant has been convicted of a drug-related offense
within the three years immediately prior to an application for
Temporary Assistance for Needy Families Program and whose
conviction becomes known as a result of a drug screen as set forth
in this section.
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(d) Presentation of a valid prescription for a detected substance
that is prescribed by a health care provider authorized to prescribe
a controlled substance is an absolute defense for failure of any drug
test administered under the provisions of this section.

(e) Upon a determination by the case worker of reasonable
suspicion as set forth in this section an applicant shall be required
to complete a drug test. The cost of administering the drug test and
initial substance abuse testing program is the responsibility of the
Department of Health and Human Resources. Any applicant whose
drug test results are positive may request that the drug test
specimen be sent to an alternative drug-testing facility for
additional drug testing. Any applicant who requests an additional
drug test at an alternative drug-testing facility shall be required to
pay the cost of the alternative drug test.

(f) Any applicant who has a positive drug test shall complete a
substance abuse treatment and counseling program and a job skills
program approved by the secretary. An applicant may continue to
receive benefits from the Temporary Assistance for Needy
Families program while participating in the substance abuse
treatment and counseling program or job skills program. Upon
completion of both a substance abuse treatment and counseling
program and a job skills program, the applicant is subject to
periodic drug screening and testing as determined by the secretary
in rule. Subject to applicable federal laws, any applicant for
Temporary Assistance for Needy Families Program who fails to
complete, or refuses to participate in, the substance abuse treatment
and counseling program or job skills program as required under
this subsection is ineligible to receive Temporary Assistance for
Needy Families benefits until he or she is successfully enrolled in
substance abuse treatment and counseling and job skills programs.
Upon a second positive drug test, an applicant shall be ordered to
complete a second substance abuse treatment and counseling
program and job skills program. He or she shall be suspended from
the Temporary Assistance for Needy Families Program for a period
of 12 months, or until he or she completes both a substance abuse
treatment and counseling program and a job skills program. Upon
a third positive drug test an applicant shall be permanently
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terminated from the Temporary Assistance for Needy Families
Program subject to applicable federal law.

(g) Any applicant who refuses a drug screen or a drug test is
ineligible for assistance.

(h) The secretary shall order an investigation and home visit
from Child Protective Services on any applicant whose benefits are
suspended and who has not designated a protective payee or whose
benefits are terminated due to failure to pass a drug test. This
investigation and home visit may include a face-to-face interview
with the child, if appropriate; the development of a protection plan;
and, if necessary for the health and well-being of the child, may
also involve law enforcement. This investigation and home visit
shall be followed by a report detailing recommended action which
Child Protective Services shall undertake. Child Protective
Services is responsible for providing, directing, or coordinating the
appropriate and timely delivery of services to any child who is the
subject of any investigation and home visit conducted pursuant to
this section. In cases where Child Protective Services determines
that the best interests of the child require court action, it shall
initiate the appropriate legal proceeding.

(i) Any other adult members of a household that includes a
person declared ineligible for the Temporary Assistance for Needy
Families Program pursuant to this section shall, if otherwise
eligible, continue to receive Temporary Assistance for Needy
Families benefits.

(j)(1) No dependent child’s eligibility for benefits under the
Temporary Assistance for Needy Families Program may be
affected by a parent’s failure to pass a drug test.

(2) If pursuant to this section a parent is deemed ineligible for
the Temporary Assistance for Needy Families Program, the
dependent child’s eligibility is not affected and an appropriate
protective payee shall be designated to receive benefits on behalf
of the child.
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(3) The parent may choose to designate another person as a
protective payee to receive benefits for the minor child. The
designated person shall be an immediate family member, or if an
immediate family member is not available or declines the option,
another person may be designated.

(4) The secretary shall screen and approve the designated
person.

(k)(1) An applicant who is determined by the secretary to be
ineligible to receive benefits pursuant to subsection (f) of this
section due to a failure to participate in a substance abuse treatment
and counseling program or a job skills program who can later
document successful completion of a drug treatment program
approved by the secretary may reapply for benefits six months after
the completion of the substance abuse treatment and counseling
program or job skills program. An applicant who has met the
requirements of this subdivision and reapplies is also required to
submit to a drug test and is subject to the provisions of subsection
(f) of this section.

(2) An applicant may reapply only once pursuant to the
exceptions contained in this subsection.

(3) The cost of any drug screen or test and drug treatment
provided under this subsection is the responsibility of the
individual being screened and receiving treatment.

(I) An applicant who is denied assistance under this section
may request a review of the denial by the Board of Review. The
results of a drug screen or test are admissible without further
authentication or qualification in the review of denial by the Board
of Review and in any appeal. The Board of Review shall provide a
fair, impartial, and expeditious grievance and appeal process to
applicants who have been denied Temporary Assistance for Needy
Families benefits pursuant to the provisions of this section. The
Board of Review shall make findings regarding the denial of
benefits and issue a decision which either verifies the denial or
reverses the decision to deny benefits. Any applicant adversely
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affected or aggrieved by a final decision or order of the Board of
Review may seek judicial review of that decision.

(m) The secretary shall ensure the confidentiality of all drug
screen and drug test results administered as part of this program.
Drug screen and test results shall be used only for the purpose of
determining eligibility for the Temporary Assistance for Needy
Families Program. At no time may drug screen or test results be
released to any public or private person or entity or any law-
enforcement agency, except as otherwise authorized by this
section.

(n) The secretary shall promulgate emergency rules pursuant to
the provisions of §29A-3-1 et seq. of this code to prescribe the
design, operation, and standards for the implementation of this
section.

(o) A person who intentionally misrepresents any material fact
in an application filed under the provisions of this section is guilty
of a misdemeanor and, upon conviction thereof, shall be punished
by a fine of not less than $100 nor more than $1,000 or by
confinement in jail not to exceed six months, or by both fine and
confinement.

(p) The secretary shall report to the Joint Committee on
Government and Finance by December 31, 2016, and annually
after that until the conclusion of the program on the status of the
federal approval and program described in this section. The report
shall include, but is not limited to:

(1) The total number of applicants who were deemed ineligible
to receive benefits under the program due to a positive drug test for
controlled substances;

(2) The number of applicants for whom there was a reasonable
suspicion due to a conviction of a drug-related offense within the
five years prior to an application for assistance;

(3) The number of those applicants that receive benefits after
successful completion of a drug treatment program as specified in
this section; and
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(4) The total cost to operate the program.

(q) Should federal approval not be given for any portion of the
program as set forth in this section, the secretary shall implement
the program to meet the federal objections and continue to operate
a program consistent with the purposes of this section.

(r) For the purposes of the program contained in this section,
pursuant to the authority and option granted by 21 U. S. C. §
862a(d)(1)(A) to the states, West Virginia hereby exempts all
persons domiciled within the state from the application of 21 U. S.
C. § 862a(a).
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®
CHAPTER 160

(Com. Sub. for H. B. 2266 - By Delegates Rohrbach, L. Pack,
J. Pack, Worrell, Pushkin, Fleischauer, Young, Rowe and
Williams)

[Passed April 10, 2021; in effect from passage.]
[Approved by the Governor on April 28, 2021.]

AN ACT to amend and reenact §9-5-12 of the Code of West
Virginia, 1931, as amended, relating to expanding certain
insurance coverages for pregnant women; and providing an
effective date.

Be it enacted by the Legislature of West Virginia:

§9-5-12. Medicaid program; maternity and infant care.
(a) The department shall:

(1) Extend Medicaid coverage to pregnant women and their
newborn infants to 185 percent of the federal poverty level and to
provide coverage up to 1-year postpartum care, effective July 1,
2021 or as soon as federal approval has occurred.

(2) As provided under the Consolidated Omnibus Budget
Reconciliation Act (COBRA), Public Law 99-272, the Sixth
Omnibus Budget Reconciliation Act (SOBRA), Public Law 99-
509, and the Omnibus Budget Reconciliation Act (OBRA), Public
Law 100-203, effective July 1, 1988, infants shall be included
under Medicaid coverage with all children eligible for Medicaid
coverage born after October 1, 1983, whose family incomes are at
or below 100 percent of the federal poverty level and continuing
until such children reach the age of eight years.

(3) Elect the federal options provided under COBRA, SOBRA,
and OBRA impacting pregnant women and children below the
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poverty level: Provided, That no provision in this article shall
restrict the department in exercising new options provided by or to
be in compliance with new federal legislation that further expands
eligibility for children and pregnant women.

(4) The department is responsible for the implementation and
program design for a maternal and infant health care system to
reduce infant mortality in West Virginia. The health system design
shall include quality assurance measures, case management, and
patient outreach activities. The department shall assume
responsibility for claims processing in accordance with established
fee schedules and financial aspects of the program necessary to
receive available federal dollars and to meet federal rules and
regulations.

(5) The department shall increase to no less than $600 the
reimbursement rates under the Medicaid program for prenatal care,
delivery, and post-partum care.

(b) In order to be in compliance with the provisions of OBRA
through rules and regulations, the department shall ensure that
pregnant women and children whose incomes are above the Aid to
Families and Dependent Children (AFDC) payment level are not
required to apply for entitlements under the AFDC program as a
condition of eligibility for Medicaid coverage. Further, the
department shall develop a short, simplified pregnancy/pediatric
application of no more than three pages, paralleling the simplified
OBRA standards.

(c) Any woman who establishes eligibility under this section
shall continue to be treated as an eligible individual without regard
to any change in income of the family of which she is a member
until the end of the 1 year period beginning on the last day of her
pregnancy.

(d) The department shall make payment for tubal ligation
without requiring at least 30 days between the date of informed
consent and the date of the tubal ligation procedure.
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®
CHAPTER 161

(S. B. 463 - By Senator Azinger)

[Passed April 2, 2021; in effect 90 days from passage (July 1, 2021)]
[Approved by the Governor on April 15,2021.]

AN ACT to amend and reenact §33-41-8 and §33-41-8a of the
Code of West Virginia, 1931, as amended, all relating to the
consolidation of the positions of the Inspector General of the
former Workers’ Compensation Commission’s Fraud and
Abuse Unit and the position of Director of the Insurance Fraud
Unit.

Be it enacted by the Legislature of West Virginia:

ARTICLE 41. WEST VIRGINIA INSURANCE FRAUD
PREVENTION ACT.

§33-41-8. Creation of Insurance Fraud Unit; purpose; duties;
personnel qualifications.

(a) There is established the West Virginia Insurance Fraud Unit
within the offices of the commissioner. The commissioner may
employ full-time supervisory, legal, and investigative personnel for
the unit who shall be qualified by training and experience in the
areas of detection, investigation, or prosecution of fraud within and
against the insurance industry to perform the duties of their
positions. The Inspector General of the unit is a full-time position
and shall be appointed by the commissioner and serve at his or her
will and pleasure. The commissioner shall provide office space,
equipment, and supplies, and shall employ and train personnel,
including legal counsel, investigators, auditors, and clerical staff
necessary for the unit to carry out its duties and responsibilities
under this article as the commissioner determines is necessary.
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(b) It is the duty of the unit to:

(1) Initiate inquiries and conduct investigations when the unit
has cause to believe violations of any of the following provisions
of this code relating to the business of insurance have been or are
being committed: §33-1-1 ef seq. and §23-1-1 et seq. of this code;
§61-3-1 et seq. of this code; and §61-4-5 of this code.
Notwithstanding any provision of this code to the contrary, the unit
may, with the agreement of the Director of the Public Employees
Insurance Agency, conduct investigations related to possible fraud
under §5-16-1 et seq. of this code;

(2) Review reports or complaints of alleged fraud related to the
business of insurance activities from federal, state, and local law-
enforcement and regulatory agencies, persons engaged in the
business of insurance and the general public to determine whether
the reports require further investigation;

(3) Conduct independent examinations of alleged fraudulent
activity related to the business of insurance and undertake
independent studies to determine the extent of fraudulent insurance
acts; and

(4) Perform any other duties related to the purposes of this
article assigned to it by the commissioner.

(c) The unit may:
(1) Inspect, copy, or collect records and evidence;

(2) Serve subpoenas issued by grand juries and trial courts in
criminal matters;

(3) Administer oaths and affirmations;

(4) Share records and evidence with federal, state, or local law-
enforcement or regulatory agencies, and enter into interagency
agreements. For purposes of carrying out investigations under this
article, the unit shall be considered a criminal justice agency under
all federal and state laws and regulations and as such shall have
access to any information that is available to other criminal justice
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agencies concerning violations of the insurance laws of West
Virginia or related criminal laws;

(5) Make criminal referrals to the county prosecutors;

(6) Execute search warrants and arrest warrants for criminal
violations of the insurance laws of West Virginia or related
criminal laws: Provided, That those persons designated by the
commissioner to do so meet the requirements of and are certified
as law-enforcement officers under §30-29-5 of this code and the
certification is currently active;

(7) Arrest upon probable cause, without a warrant a person
found in the act of violating or attempting to violate an insurance
law of West Virginia or related criminal law: Provided, That those
persons designated by the commissioner to do so meet the
requirements of and are certified as law-enforcement officers under
§30-29-5 of this code and the certification is currently active;

(8) Conduct investigations outside this state. If the information
the unit seeks to obtain is located outside this state, the person from
whom the information is sought may make the information
available to the unit to examine at the place where the information
is located. The unit may designate representatives, including
officials of the state in which the matter is located, to inspect the
information on behalf of the unit, and may respond to similar
requests from officials of other states;

(9) Initiate investigations and participate in the development of,
and, if necessary, the prosecution of, any health care provider,
including a provider of rehabilitation services, suspected of
fraudulent activity related to the business of insurance; and

(10) Initiate investigations and participate in the development
of, and, if necessary, the investigation, control, and prosecution of,
any workers’ compensation fraud, as previously assigned to the
Workers” Compensation Fraud and Abuse Unit created pursuant to
§23-1-1b of this code.
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(d) Specific personnel of the unit designated by the
commissioner may operate vehicles owned or leased for the state
displaying Class A registration plates.

(e) Notwithstanding any provision of this code to the contrary,
specific personnel of the unit designated by the commissioner may
carry firearms in the course of their official duties after meeting
specialized qualifications established by the Governor’s
Committee on Crime, Delinquency, and Correction, which shall
include the successful completion of handgun training provided to
law-enforcement officers by the West Virginia State Police:
Provided, That nothing in this subsection shall be construed to
include any person designated by the commissioner as a law-
enforcement officer as that term is defined by the provisions of
§30-29-1 of this code.

(f) The unit is not subject to the provisions of §6-9A-1 et seq.
of this code and the investigations conducted by the unit and the
materials placed in the files of the unit as a result of any such
investigation are exempt from public disclosure under the
provisions of §29B-1-1 et seq. of this code.

§33-41-8a. Fingerprinting and background check for
applicants for employment with fraud unit.

(a) The commissioner shall require any applicant for
employment with the fraud unit to be fingerprinted. The
commissioner is authorized to conduct a criminal records check
through the Criminal Identification Bureau of the West Virginia
State Police and a national criminal history check through the
Federal Bureau of Investigation. The results of any criminal
records or criminal history check shall be sent to the commissioner.
The West Virginia State Police may exchange this fingerprint data
with the Federal Bureau of Investigation.

(b) The Inspector General shall not disclose information
obtained pursuant to subsection (a) of this section except for
purposes directly related to the employment of the applicant.
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®
CHAPTER 162

(Com. Sub. for H. B. 2005 - By Delegates D. Jeffries, B. Ward,
Rohrbach, G. Ward, Holstein, Worrell, Sypolt, Tully,
Summers, Pinson and Burkhammer)

[Passed April 8, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 28, 2021.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §33-2-24, relating
to health care costs generally; requiring the Insurance
Commissioner to enforce the applicable provisions of the No
Surprises Act; permitting the Insurance Commissioner to
assess a fine for violation of the No Surprises Act; permitting
the Insurance Commissioner to seek administrative penalties
for violations of the No Surprises Act; permitting the Insurance
Commissioner to seek assistance from any other state
government agency regarding regulatory enforcement;
permitting the Insurance Commissioner to use the Attorney
General for legal assistance; permitting rulemaking; and
providing effective date.

Be it enacted by the Legislature of West Virginia:

ARTICLE 2. INSURANCE COMMISSIONER.

§33-2-24. Authority of Insurance Commissioner to enforce No
Surprises Act; administrative penalties; injunctive relief;
regulatory assistance of other agencies; rulemaking;
effective date.

(a) The Insurance Commissioner shall enforce the applicable
provisions of the No Surprises Act (H.R. 133, Public Law 116-260)
against health insurers, medical providers, and health care
facilities.
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(b) Whenever the Insurance Commissioner believes, from
evidence satisfactory to him or her, that any insurer, medical
provider, or health care facility is violating the applicable
provisions of the No Surprises Act, the Commissioner may assess
a fine, not to exceed $10,000 per violation, after notice and hearing
pursuant to §33-2-13 of'this code. In addition to the administrative
penalty available in this subsection, the Insurance Commissioner
may cause a complaint to be filed in the appropriate court of this
state seeking to enjoin and restrain the insurer, medical provider,
or health care facility from continuing the violation or engaging
therein or doing any act in furtherance thereof.

(c) The Insurance Commissioner may, at his or her discretion,
seek assistance from any other state government agency regarding
regulatory enforcement of this section against medical providers or
health care facilities. The Insurance Commissioner may also call
upon the Attorney General for legal assistance and representation
as provided by law.

(d) The Insurance Commissioner may propose rules for
legislative approval in accordance with §29A-3-1 et seq. of this
code to effectuate the provisions of this section.

(e) The provisions of this section shall become effective
January 1, 2022.
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®
CHAPTER 163

(Com. Sub. for H. B. 2221 - By Delegates Westfall, Espinosa,
D. Jeffries, Williams, L. Pack, Hott, Capito, Pritt, Keaton,
Barnhart and Reed)

[Passed April 10, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 26, 2021.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new article, designated §33-60-1, §33-60-
2, §33-60-3, §33-60-4, §33-60-5, §33-60-6, §33-60-7, §33-60-
8, §33-60-9, and §33-60-10, all relating to the establishment of
an insurance innovation process; defining terms; setting forth
application requirements; prohibiting certain persons from
applying; providing for the acceptance or rejection of the
application by the Insurance Commissioner; requiring that the
Insurance Commissioner set forth certain terms and conditions
that will govern a proposed insurance innovation; providing
that the Insurance Commissioner issue a limited no-action
letter that establishes a safe harbor under which the
commissioner will not take administrative or regulatory action
against a participant or client of the participant; establishing the
time period of the safe harbor and for the extension thereof;
setting forth the requirements that a participant must adhere to
during the safe harbor period; providing for penalties regarding
violations of the terms contained in a limited no-action letter;
providing the right to an administrative hearing; setting forth
the criteria for the Insurance Commissioner to issue an
extended no-action letter; providing for what the extended no-
action letter must contain; requiring that documents and other
information submitted to the Insurance Commissioner in
relation to the insurance innovation be confidential and
privileged; allowing the Insurance Commissioner to disclose in
the extended no-action letter any information necessary to
clearly establish the safe harbor; requiring the Insurance
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Commissioner to provide reports and, upon request, briefings
to the Legislature; allowing the Insurance Commissioner to
enter into reciprocity agreements with state, federal, or foreign
regulatory agencies; and requiring rulemaking.

Be it enacted by the Legislature of West Virginia:

ARTICLE 60. INSURANCE INNOVATION.
§33-60-1. Definitions.

For the purposes of this article, unless the context otherwise
indicates:

“Applicant” means a person or entity that has filed an
application under §33-60-2 of this code.

“Beta test” means the phase of testing of an insurance
innovation in the regulatory sandbox through the use, sale, license,
or availability of the insurance innovation by or to clients or
consumers under the supervision of the commissioner.

“Client” means a person, other than a consumer, utilizing a
participant’s insurance innovation during a beta test to carry on
some activity regulated by the commissioner.

“Commissioner” means the West Virginia Insurance
Commissioner or the West Virginia Offices of the Insurance
Commissioner, as appropriate.

“Extended no-action letter” means a public notice setting forth
the conditions for an extended safe harbor beyond the beta test
under which the commissioner will not take any administrative or
regulatory action against any person using the insurance innovation
described in the extended no-action letter.

“Innovation” means any product, process, method, or
procedure relating to the sale, solicitation, negotiation, fulfilment,
administration, or use of any product or service regulated by the
commissioner:
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(A) That has not been used, sold, licensed, or otherwise made
available in this state before the filing date of the application,
whether or not the product or service is marketed or sold directly
to consumers; and

(B) That has regulatory and statutory barriers that prevent its
use, sale, license, or availability within this state.

“Innovation’s utility” means an evaluation by the
commissioner of the insurance innovation’s ability to adequately
satisfy factors set forth in §33-60-2(a)(2)(A) of this code.

“Limited no-action letter” or “limited letter” means a letter
setting forth the conditions of a beta test and establishing a safe
harbor under which the commissioner will not take any
administrative or regulatory action against a participant or client of
the participant concerning the compliance of the insurance
innovation with West Virginia law so long as the participant or
client abides by the terms and conditions established in the limited
no-action letter.

“Participant” means an applicant that has been issued a limited
no-action letter under §33-60-4 of this code.

“Person” means a person or entity.

“Qualified United States financial institution” means an
institution that:

(A) Is organized or, in the case of a United States office of a
foreign banking organization, licensed under the laws of the United
States or any state thereof;

(B) Is regulated, supervised, and examined by federal or state
authorities having regulatory authority over banks and trust
companies; and

(C) Has been determined by either the commissioner or the
Securities Valuation Office of the National Association of
Insurance Commissioners to meet such standards of financial
condition and standing as are considered necessary and appropriate
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to regulate the quality of financial institutions whose letters of
credit will be acceptable to the commissioner.

“Regulatory sandbox” means the process established under this
article by which an applicant may apply to beta test and obtain a
limited no-action letter for an innovation, potentially resulting in
the issuance of an extended no-action letter.

§33-60-2. Application for admission to regulatory sandbox.

(a) Except as provided in subsection (b) of this section, on or
before December 31, 2025, an applicant may apply to the
commissioner for admission to the regulatory sandbox by
submitting an application in the form prescribed by the
commissioner, accompanied by the following:

(1) A filing fee of $750;

(2) A detailed description of the innovation, which shall
include:

(A) An explanation of how the innovation will:

(1) Add value to customers and serve the public interest;
(i1) Be economically viable for the applicant;

(ii1) Provide suitable consumer protection; and

(iv) Pose no unreasonable risk of consumer harm.

(B) A detailed description of the statutory and regulatory issues
that prevents the innovation from being utilized, issued, sold,
solicited, distributed, or advertised in the market currently;

(C) A description of how the innovation functions, as well as
the manner in which it will be offered or provided;

(D) If the innovation involves the use of software, hardware, or
other technology developed for the purpose of implementing or
operating it, a technical white paper setting forth a description of
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the operation and general content of technology to be utilized,
including:

(1) The problem addressed by that technology; and
(i1) The interaction between that technology and its users;

(E) If the innovation involves the issuance of a policy of
insurance, a statement that:

(i) If the applicant will be the insurer on the policy, the
applicant holds a valid license or certificate of authority and is
authorized to issue the insurance coverage in question; or

(i1) If some other person will be the insurer on the policy, the
other person holds a valid license or certificate of authority and is
authorized to issue the insurance coverage in question; and

(F) A statement by an officer of the applicant certifying that no
product, process, method, or procedure substantially similar to the
innovation has been used, sold, licensed, or otherwise made
available in this state before the filing date of the application;

(3) The name, contact information, and bar number of the
applicant’s insurance regulatory counsel, which shall be a person
with experience providing insurance regulatory compliance
advice;

(4) A detailed description of the specific conduct that the
applicant proposes should be permitted by the limited no-action
letter;

(5) Proposed terms and conditions to govern the applicant’s
beta test, which shall include:

(A) Citation to the provisions of West Virginia law that should
be excepted in the notice of acceptance issued under §33-60-
3(d)(2) of this code; and

(B) Any request for an extension of the time period for a beta
test under §33-60-5(a) of this code and the grounds for the request;
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(6) Proposed metrics by which the commissioner may
reasonably test the innovation’s utility during the beta test;

(7) Disclosure of all:

(A) Persons who are directors and executive officers of the
applicant;

(B) General partners of the applicant if the applicant is a limited
partnership;

(C) Members of the applicant if the applicant is a limited
liability applicant;

(D) Persons who are beneficial owners owning 10 percent or
more of the voting securities of the applicant;

(E) Other persons with direct or indirect authority to direct the
management and policies of the applicant by contract, other than a
commercial contract for goods or nonmanagement services; and

(F) Conflicts of interest with respect to any person listed in this
subdivision and the commissioner;

(8) A statement that the applicant has funds of at least $25,000
available to guarantee its financial stability through one or a
combination of any of the following:

(A) A contractual liability insurance policy;
(B) A surety bond issued by an authorized surety;

(C) Securities of the type eligible for deposit by authorized
insurers in this state;

(D) Evidence that the applicant has established an account
payable to the commissioner in a federally insured financial
institution in this state and has deposited money of the United
States in an amount equal to the amount required by this
subdivision that is not available for withdrawal except by direct
order of the commissioner;
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(E) A letter of credit issued by a qualified United States
financial institution; or

(F) Another form of security authorized by the commissioner;
and

(9) A statement confirming that the applicant is not seeking
authorization for, nor shall it engage in, any conduct that would
render the applicant unauthorized to make an application under
subsection (b) of this section.

(b)(1)The following persons shall not be authorized to make an
application to the commissioner for admission to the regulatory
sandbox:

(A) Any person seeking to sell or license an insurance
innovation directly to any federal, state, or local government entity,
agency, or instrumentality as the insured person or end user of the
innovation;

(B) Any person seeking to sell, license, or use an insurance
innovation that is not in compliance with §33-60-2(a)(2)(E) of this
code;

(C) Any person seeking to make an application that would
result in the person having more than five active beta tests ongoing
within the state at any one time; or

(D) Any person seeking a limited or extended no-action letter
or exemption from any administrative regulation or statute
concerning:

(i) Assets, deposits, investments, capital, surplus, or other
solvency requirements applicable to insurers;

(i1) Required participation in any assigned risk plan, residual
market, or guaranty fund;

(ii1) Any licensing or certificate of authority requirements; or

(iv) The application of any taxes or fees.
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(2) For the purposes of this subsection, “federal, state, or local
government entity, agency, or instrumentality”” includes but is not
limited to any county, city, municipal corporation, local
government, special district, public school district, or public
institution of education.

§33-60-3. Acceptance or rejection of application.

(a)(1) Unless extended as provided in §33-60-3(a)(2) of this
code, the commissioner shall issue a notice of acceptance or
rejection in accordance with this section within 60 days from the
date an application is received.

(2) The commissioner may extend by not more than 30 days
the period provided in subdivision (1) of this subsection if he or
she notifies the applicant before expiration of the initial 60-day
period.

(3) An application that has not been accepted or rejected by a
notice of acceptance or rejection issued by the commissioner prior
to expiration of the initial 60-day period, or if applicable, the period
provided in §33-60-3(a)(2) of this code, shall be deemed accepted.

(b) The commissioner may request from the applicant any
additional material or information necessary to evaluate the
application, including but not limited to:

(1) Proof of financial stability;
(2) A proposed business plan;
(3) Pro-forma financial statement; and

(4) Executive profiles on the applicant and its leadership
demonstrating insurance or insurance-related industry experience
and applicable experience in the use of the technology.

(c) The commissioner shall review the application to:

(1) Identify and assess:
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(A) The potential risks to consumers, if any, posed by the
innovation; and

(B) The manner in which the innovation would be offered or
provided; and

(2) Determine whether it satisfies the following requirements:

(A) The application satisfies the requirements of §33-60-2 of
this code;

(B) The application proposes a product, process, method, or
procedure that meets the definition of innovation under §33-60-1
of this code;

(C) Approval of the application does not pose an unreasonable
risk of consumer harm;

(D) The application identifies statutory or regulatory
requirements that actually prevent the innovation from being
utilized, issued, sold, solicited, distributed, or advertised in this
state; and

(E) The application proposes an innovation that is not
substantially similar to another innovation:

(1) That has been previously beta tested; or

(i1) Proposed in an application that is currently pending with
the commissioner.

(d) Upon review of the application, the commissioner shall, in
his or her discretion, issue one of the following:

(1) If the commissioner determines that the application fails to
satisfy any of the requirements under §33-60-3(c)(2) of this code,
he or she shall:

(A) Issue a notice of rejection to the applicant; and

(B) Describe in the notice of rejection the specific defects in
the application; or
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(2) If the commissioner determines that the application satisfies
the requirements of §33-60-3(c)(2) of this code, he or she shall
issue a notice of acceptance to the applicant. The notice of
acceptance shall:

(A) Set forth the terms and conditions that will govern the
applicant’s beta test, which shall include, at a minimum:

(1) A requirement that the applicant:

(I) Abide by all West Virginia law, except where explicitly
excepted;

(IT) Utilize the insurance innovation within this state; and

(IIT) Report any change in the disclosures made pursuant to
§33-60-2(a)(7) of this code;

(i1) A notice of the licenses required to be obtained prior to the
commencement of the beta test;

(ii1)) Monthly reporting obligations structured to determine the
progress of the beta test;

(iv) Consumer protection measures deemed necessary by the
commissioner to be employed by the applicant;

(v) The level of financial stability required to be in place for
the beta test. The commissioner may increase, decrease, or waive
the requirements for financial stability required under §33-60-
2(a)(8) of this code, commensurate with the risk of consumer harm
posed by the insurance innovation;

(vi) The duration of the beta test, including any extension
authorized under §33-60-5 of this code;

(vii) Permitted conduct under the limited letter;
(viii) Any limits established by the commissioner on the:

(I) Financial exposure that may be assumed by an applicant
during the beta test;
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(IT) Number of customers an applicant may accept; and

(IIT) Volume of transactions that an applicant or its clients may
complete during the beta test; and

(ix) The metrics the commissioner intends to use to determine
the innovation’s utility; and

(B) Provide that the notice of acceptance shall expire unless:
(1) It is accepted by the applicant in writing; and

(i1) The acceptance is filed with the commissioner within 60
days of the issuance of the notice.

(e) An applicant may request a hearing pursuant to §33-2-13 of
this code on:

(1) A notice of rejection; and

(2) A notice of acceptance, if the request is made prior to its
expiration.

§33-60-4. Limited no-action letter.

(a) Within 10 days following the timely receipt of an
acceptance pursuant to §33-60-3(d)(2)(B) of this code, the
commissioner shall issue a limited no-action letter that:

(1) Sets forth terms and conditions for the participant that are
the same as those set forth in the notice of acceptance issued under
§33-60-3(d)(2) of this code; and

(2) Provides that so long as the participant and any clients of
the participant abide by the terms and conditions set forth in the
letter, no administrative or regulatory action concerning the
compliance of the insurance innovation with West Virginia law
will be taken by the commissioner against the participant or any
clients during the term of the beta test.

(b) If the application is deemed accepted under §33-60-3(a)(3)
of this code, the proposed limited no-action letter included with the
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application shall be deemed to have the effect of a limited letter
issued by the commissioner.

(c) The safe harbor of the limited letter shall persist until the
earlier of:

(1) The early termination of the beta test under §33-60-5 of this
code;

(2) The issuance of an extended no-action letter; or

(3) The issuance of a notice declining to issue an extended no-
action letter.

(d) The commissioner shall publish all limited letters issued
pursuant to this section on the commissioner’s publicly accessible
internet website.

§33-60-5. Time period of beta test; extension of time period;
penalties for violation of limited no-action letter.

(a) The time period for a beta test shall be three years. The time
period may be extended by the commissioner in the notice of
acceptance for a period that is not longer than one year if a request
is made in accordance with §33-60-2(a)(5)(B) of this code.

(b) During the beta test, the participant and any clients of the
participant shall:

(1) Comply with all terms and conditions set forth in the limited
no-action letter; and

(2) Provide the commissioner with all documents, data, and
information requested by the commissioner.

(c¢) For any violation of the terms or conditions set forth in the
limited letter, the commissioner may:

(1) Issue an order terminating the beta test and the safe harbor
of the limited letter before the time period set forth in the limited
letter has expired; and
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(2) Impose a fine of not more than $2,000 per violation.

(d) The commissioner may issue an order under §33-60-5(c) of
this code if, following receipt of information or complaints, the
commissioner determines the beta test is causing consumer harm.

(e) The commissioner may issue an order requiring a client to
cease and desist any activity violating the terms or conditions set
forth in the limited letter. The issuance of a cease and desist order
to one client shall not otherwise impact the ability of the participant
or any other clients to continue activities relating to the innovation
in a manner compliant with the requirements of the limited letter.

(f) A participant or client may request a hearing on any order
issued under this section pursuant to §33-2-13 of this code.

§33-60-6. Extended no-action letter; review of beta test.

(a) Within 60 days of completion of the beta test, unless the
time period is extended up to 30 days upon notice from the
commissioner, the commissioner shall issue an extended no-action
letter or a notice declining to issue an extended no-action letter.
The participant may continue to employ the insurance innovation
pursuant to the terms and conditions of the limited letter during the
period between the completion of the beta test and the issuance of
either an extended no-action letter or a notice declining to issue an
extended no-action letter.

(b) The commissioner shall review the results of the beta test
to determine whether the innovation satisfies the following
requirements:

(1) The data presented demonstrates that the innovation’s
utility was meritorious of an extension;

(2) Regulatory and statutory barriers prevent continued use of
the innovation within this state;

(3) The innovation provided a benefit to West Virginia
consumers; and
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(4) The issuance of an extended no-action letter:

(A) Presents no risk of unreasonable harm to consumers or the
marketplace; and

(B) Serves the public interest.

(c) Upon review of the results of the beta test the commissioner
shall, in his or her discretion, issue one of the following:

(1) If the commissioner determines that the innovation fails to
satisfy any of the requirements under §33-60-6(b) of this code, he
or she shall:

(A) Issue a notice declining to issue an extended no-action
letter;

(B) Describe in the notice the reasons for the declination;
(C) Notify the participant for the innovation of the notice; and

(D) Publish the notice on the commissioner’s publicly
accessible Internet website; or

(2) If the commissioner determines that the innovation satisfies
the requirements under §33-60-6(b) of this code, he or she shall
issue an extended no-action letter. An extended no-action letter
issued by the commissioner shall include:

(A) A description of the insurance innovation and the specific
conduct permitted by the extended no-action letter in sufficient
detail to enable any person to use the innovation or a product,
process, method, or procedure not substantially different from the
innovation within the safe harbor of the extended no-action letter;

(B) Notice of any certificate of authority, license, or permit the
commissioner determines is necessary to use, sell, or license the
innovation, or make the innovation available, in this state;

(C) An expiration date not greater than three years following
the date of issuance;
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(D) Notice that the extended no-action letter may:
(i) Be modified only by:

(I) Legislative rule proposed by the commissioner, if the safe
harbor addresses a requirement established by rule; or

(IT) An act of the Legislature; and

(i1) Be rescinded prior to its expiration if the commissioner
receives complaints and determines continued activity poses a risk
of harm to consumers;

(E) Clarification of required procedures related to the issuance
and cancellation of any policies of insurance, if applicable, due to
the expiration period; and

(F) Notice that, upon expiration, all persons relying on the
extended no-action letter shall cease and desist operations related
to the innovation unless changes have been made to West Virginia
law to permit the innovation by:

(i) The promulgation of a legislative rule by the commissioner,
if the safe harbor addresses a requirement established by rule; or

(i1) An act of the Legislature.

(d) A hearing on a notice of declination may be requested in
accordance with §33-2-13 of this code.

(e) An extended no-action letter issued by the commissioner
pursuant to this section shall be published on the commissioner’s
publicly accessible internet website.

§33-60-7. Confidentiality of information.

(a) All documents, materials, or other information in the
possession or control of the commissioner that are created,
produced, obtained, or disclosed in relation to this article and that
relate to the financial condition of any person shall be confidential
by law and privileged, are not subject to the provisions of chapter
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29B of this code, are not subject to subpoena, and are not subject
to discovery or admissible in evidence in any private civil action.

(b) Notwithstanding any law to the contrary, the commissioner
may disclose in an extended no-action letter any information
relating to the insurance innovation necessary to clearly establish
the safe harbor of the extended no-action letter.

§33-60-8. Reports to the Legislature.

(a) On or before September 1 each year during which there was
activity pursuant to this article during the prior fiscal year, the
commissioner shall submit a written report to the Joint Committee
on Government and Finance that meets the requirements of §33-
60-8(b) of this code.

(b) The report shall include the following:
(1) The number of:

(A) Applications filed and accepted;

(B) Beta tests conducted; and

(C) Extended no-action letters issued;

(2) A description of the innovations tested;
(3) The length of each beta test;

(4) The results of each beta test;

(5) A description of each safe harbor created under §33-60-6
of this code;

(6) The number and types of orders or other actions taken by
the commissioner or any other interested party under this article;

(7) Identification of any statutory barriers for consideration by
the Legislature following successful beta tests and the issuance of
extended no-action letters; and



Ch. 163] INSURANCE 1503

(8) Any other information or recommendations deemed
relevant by the commissioner.

(c) The commissioner shall also, upon request of any
committee of the Legislature, testify and explain any report
submitted under this section and any activity pursuant to this
article.

§33-60-9. Reciprocity agreements.

The commissioner may enter into agreements with state,
federal, or foreign regulatory agencies to allow persons who make
an insurance innovation available in West Virginia through the
regulatory sandbox to make their insurance innovation available in
other jurisdictions and to allow persons operating in similar
regulatory sandboxes in other jurisdictions to make insurance
innovations available in West Virginia under the standards of this
article.

§33-60-10. Rulemaking.

(a) The Insurance Commissioner shall propose rules for
legislative approval in accordance with the provisions of §29A-3-
1 et seq. of this code for the purposes of administering this article.

(b) The Insurance Commissioner shall develop all forms,
contracts, or other documents to be used for the purposes outlined
in this article.
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®
CHAPTER 164

(Com. Sub. for H. B. 2263 - By Delegates J. Pack, Rohrbach,
Summers, G. Ward, Forsht, Smith, Worrell, Bates and
Walker)

[Passed March 30, 2021; in effect ninety days from passage.]
[Approved by the Governor on April 9, 2021.]

AN ACT to amend and reenact §5-16-9 of the Code of West
Virginia, 1931, as amended; to amend and reenact §33-51-2,
§33-51-3, §33-51-8, and §33-51-9 of said code; and to amend
said code by adding thereto two new sections, designated §33-
51-11 and §33-51-12, all relating to the regulation of pharmacy
benefit managers; updating the reporting requirements related
Public Employees Insurance Agency; expanding scope;
defining terms; regulating the reimbursements of pharmacy
benefit managers; requiring a adequate network; providing
rulemaking authority; providing an effective date; requiring
filing of certain methodologies utilized by pharmacy benefit
managers; prohibiting certain practices by pharmacy benefits
managers; providing consumer choice for pharmacies; setting
guidelines for pharmacy benefit plans; requiring rebates to be
passed down; requiring reporting; and requiring the
commissioner to consider information in reviewing rates.

Be it enacted by the Legislature of West Virginia:

CHAPTER 5. GENERAL POWERS AND AUTHORITY OF
THE GOVERNOR, SECRETARY OF STATE, AND
ATTORNEY GENERAL; BOARD OF PUBLIC WORKS;
MISCELLANEOUS AGENCIES, COMMISSIONS,
OFFICES, PROGRAMS, ETC.

ARTICLE 16. WEST VIRGINIA PUBLIC EMPLOYEES
INSURANCE ACT.
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§5-16-9. Authorization to execute contracts for group hospital
and surgical insurance, group major medical insurance,
group prescription drug insurance, group life and
accidental death insurance, and other accidental death
insurance; mandated benefits; limitations; awarding of
contracts; reinsurance; certificates for covered employees;
discontinuance of contracts.

(a) The director is given exclusive authorization to execute
such contract or contracts as are necessary to carry out the
provisions of this article and to provide the plan or plans of group
hospital and surgical insurance coverage, group major medical
insurance coverage, group prescription drug insurance coverage,
and group life and accidental death insurance coverage selected in
accordance with the provisions of this article, such contract or
contracts to be executed with one or more agencies, corporations,
insurance companies, or service organizations licensed to sell
group hospital and surgical insurance, group major medical
insurance, group prescription drug insurance and group life and
accidental death insurance in this state.

(b) The group hospital or surgical insurance coverage and
group major medical insurance coverage herein provided shall
include coverages and benefits for x-ray and laboratory services in
connection with mammogram and pap smears when performed for
cancer screening or diagnostic services and annual checkups for
prostate cancer in men age 50 and over. Such benefits shall include,
but not be limited to, the following:

(1) Mammograms when medically appropriate and consistent
with the current guidelines from the United States Preventive
Services Task Force;

(2) A pap smear, either conventional or liquid-based cytology,
whichever is medically appropriate and consistent with the current
guidelines from the United States Preventive Services Task Force
or The American College of Obstetricians and Gynecologists, for
women age 18 and over;
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(3) A test for the human papilloma virus (HPV) for women age
18 or over, when medically appropriate and consistent with the
current guidelines from either the United States Preventive
Services Task Force or the American College of Obstetricians and
Gynecologists for women age 18 and over;

(4) A checkup for prostate cancer annually for men age 50 or
over; and

(5) Annual screening for kidney disease as determined to be
medically necessary by a physician using any combination of blood
pressure testing, urine albumin or urine protein testing, and serum
creatinine testing as recommended by the National Kidney
Foundation.

(6) Coverage for general anesthesia for dental procedures and
associated outpatient hospital or ambulatory facility charges
provided by appropriately licensed healthcare individuals in
conjunction with dental care if the covered person is:

(A) Seven years of age or younger or is developmentally
disabled and is either an individual for whom a successful result
cannot be expected from dental care provided under local
anesthesia because of a physical, intellectual, or other medically
compromising condition of the individual and for whom a superior
result can be expected from dental care provided under general
anesthesia; or

(B) A child who is 12 years of age or younger with documented
phobias, or with documented mental illness, and with dental needs
of such magnitude that treatment should not be delayed or deferred
and for whom lack of treatment can be expected to result in
infection, loss of teeth or other increased oral or dental morbidity
and for whom a successful result cannot be expected from dental
care provided under local anesthesia because of such condition and
for whom a superior result can be expected from dental care
provided under general anesthesia.

(7) (A) A policy, plan, or contract that is issued or renewed on
or after January 1, 2019, and that is subject to this section, shall
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provide coverage, through the age of 20, for amino acid-based
formula for the treatment of severe protein-allergic conditions or
impaired absorption of nutrients caused by disorders affecting the
absorptive surface, function, length, and motility of the
gastrointestinal tract. This includes the following conditions, if
diagnosed as related to the disorder by a physician licensed to
practice in this state pursuant to either §30-3-1 ef seq. or §30-14-1
et seq. of this code:

(1) Immunoglobulin E and Nonimmunoglobulin E-medicated
allergies to multiple food proteins;

(i1) Severe food protein-induced enterocolitis syndrome;

(ii1) Eosinophilic disorders as evidenced by the results of a
biopsy; and

(iv) Impaired absorption of nutrients caused by disorders
affecting the absorptive surface, function, length, and motility of
the gastrointestinal tract (short bowel).

(B) The coverage required by §5-16-9(b)(7)(A) of this code
shall include medical foods for home use for which a physician has
issued a prescription and has declared them to be medically
necessary, regardless of methodology of delivery.

(C) For purposes of this subdivision, “medically necessary
foods” or “medical foods” shall mean prescription amino acid-
based elemental formulas obtained through a pharmacy: Provided,
That these foods are specifically designated and manufactured for
the treatment of severe allergic conditions or short bowel.

(D) The provisions of this subdivision shall not apply to
persons with an intolerance for lactose or soy.

(c) The group life and accidental death insurance herein
provided shall be in the amount of $10,000 for every employee.
The amount of the group life and accidental death insurance to
which an employee would otherwise be entitled shall be reduced to
$5,000 upon such employee attaining age 65.
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(d) All of the insurance coverage to be provided for under this
article may be included in one or more similar contracts issued by
the same or different carriers.

(e) The provisions of §5A-3-1 ef seq. of this code, relating to
the Division of Purchasing of the Department of Finance and
Administration, shall not apply to any contracts for any insurance
coverage or professional services authorized to be executed under
the provisions of this article. Before entering into any contract for
any insurance coverage, as authorized in this article, the director
shall invite competent bids from all qualified and licensed
insurance companies or carriers, who may wish to offer plans for
the insurance coverage desired: Provided, That the director shall
negotiate and contract directly with healthcare providers and other
entities, organizations and vendors in order to secure competitive
premiums, prices, and other financial advantages. The director
shall deal directly with insurers or healthcare providers and other
entities, organizations, and vendors in presenting specifications
and receiving quotations for bid purposes. No commission or
finder’s fee, or any combination thereof, shall be paid to any
individual or agent; but this shall not preclude an underwriting
insurance company or companies, at their own expense, from
appointing a licensed resident agent, within this state, to service the
companies’ contracts awarded under the provisions of this article.
Commissions reasonably related to actual service rendered for the
agent or agents may be paid by the underwriting company or
companies: Provided, however, That in no event shall payment be
made to any agent or agents when no actual services are rendered
or performed. The director shall award the contract or contracts on
a competitive basis. In awarding the contract or contracts the
director shall take into account the experience of the offering
agency, corporation, insurance company, or service organization in
the group hospital and surgical insurance field, group major
medical insurance field, group prescription drug field, and group
life and accidental death insurance field, and its facilities for the
handling of claims. In evaluating these factors, the director may
employ the services of impartial, professional insurance analysts or
actuaries or both. Any contract executed by the director with a
selected carrier shall be a contract to govern all eligible employees
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subject to the provisions of this article. Nothing contained in this
article shall prohibit any insurance carrier from soliciting
employees covered hereunder to purchase additional hospital and
surgical, major medical or life and accidental death insurance
coverage.

(f) The director may authorize the carrier with whom a primary
contract is executed to reinsure portions of the contract with other
carriers which elect to be a reinsurer and who are legally qualified
to enter into a reinsurance agreement under the laws of this state.

(g) Each employee who is covered under any contract or
contracts shall receive a statement of benefits to which the
employee, his or her spouse and his or her dependents are entitled
under the contract, setting forth the information as to whom the
benefits are payable, to whom claims shall be submitted and a
summary of the provisions of the contract or contracts as they
affect the employee, his or her spouse and his or her dependents.

(h) The director may at the end of any contract period
discontinue any contract or contracts it has executed with any
carrier and replace the same with a contract or contracts with any
other carrier or carriers meeting the requirements of this article.

(1) The director shall provide by contract or contracts entered
into under the provisions of this article the cost for coverage of
children’s immunization services from birth through age 16 years
to provide immunization against the following illnesses:
Diphtheria, polio, mumps, measles, rubella, tetanus, hepatitis-b,
hemophilia influenzae-b, and whooping cough. Additional
immunizations may be required by the Commissioner of the
Bureau for Public Health for public health purposes. Any contract
entered into to cover these services shall require that all costs
associated with immunization, including the cost of the vaccine, if
incurred by the healthcare provider, and all costs of vaccine
administration be exempt from any deductible, per visit charge
and/or copayment provisions which may be in force in these
policies or contracts. This section does not require that other
healthcare services provided at the time of immunization be
exempt from any deductible and/or copayment provisions.
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(j) The director shall include language in all contracts for
pharmacy benefits management, as defined by §33-51-3 of this
code, requiring the pharmacy benefit manager to report quarterly
to the agency the following:

(1) The overall total amount charged to the agency for all
claims processed by the pharmacy benefit manager during the
quarter;

(2) The overall total amount of reimbursements paid to
pharmacy providers during the quarter;

(3) The overall total number of claims in which the pharmacy
benefits manager reimbursed a pharmacy provider for less than the
amount charged to the agency for all claims processed by the
pharmacy benefit manager during the quarter; and

(4) For all pharmacy claims, the total amount paid to the
pharmacy provider per claim, including, but not limited to, the
following:

(A) The cost of drug reimbursement;
(B) Dispensing fees;
(C) Copayments; and

(D) The amount charged to the agency for each claim by the
pharmacy benefit manager.

In the event there is a difference between the amount for any
pharmacy claim paid to the pharmacy provider and the amount
reimbursed to the agency, the pharmacy benefit manager shall
report an itemization of all administrative fees, rebates, or
processing charges associated with the claim. All data and
information provided by the pharmacy benefit manager shall be
kept secure, and notwithstanding any other provision of this code
to the contrary, the agency shall maintain the confidentiality of the
proprietary information and not share or disclose the proprietary
information contained in the report or data collected with persons
outside the agency. All data and information provided by the
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pharmacy benefit manager shall be considered proprietary and
confidential and exempt from disclosure under the West Virginia
Freedom of Information Act pursuant to §29B-1-4(a)(1) of this
code. Only those agency employees involved in collecting,
securing, and analyzing the data for the purpose of preparing the
report provided for herein shall have access to the proprietary data.
The director shall provide a quarterly report to the Joint Committee
on Government and Finance and the Joint Committee on Health
detailing the information required by this section, including any
difference or spread between the overall amount paid by pharmacy
benefit managers to the pharmacy providers and the overall amount
charged to the agency for each claim by the pharmacy benefit
manager. To the extent necessary, the director shall use aggregated,
nonproprietary data only: Provided, That the director must provide
a clear and concise summary of the total amounts charged to the
agency and reimbursed to pharmacy providers on a quarterly basis.

(k) If the information required herein is not provided, the
agency may terminate the contract with the pharmacy benefit
manager and the Office of the Insurance Commissioner shall
discipline the pharmacy benefit manager as provided in §33-51-
8(e) of this code.

CHAPTER 33. INSURANCE

ARTICLE 51. REGULATION OF PHARMACY AUDITING
ENTITIES AND PHARMACY BENEFIT MANAGERS.

§33-51-2. Scope.

This article covers any audit of the records of a pharmacy
conducted by a managed care company, third-party payer,
pharmacy benefits manager or an entity that represents a covered
entity, or health benefit plan, the registration of auditing entities,
and the licensure and regulation of pharmacy benefits managers.

§33-51-3. Definitions.

For purposes of this article:
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“340B entity” means an entity participating in the federal 340B
drug discount program, as described in 42 U.S.C. § 256b, including
its pharmacy or pharmacies, or any pharmacy or pharmacies,
contracted with the participating entity to dispense drugs purchased
through such program.

“Affiliate” means a pharmacy, pharmacist, or pharmacy
technician which, either directly or indirectly through one or more
intermediaries: (A) Has an investment or ownership interest in a
pharmacy benefits manager licensed under this chapter; (B) shares
common ownership with a pharmacy benefits manager licensed
under this chapter; or (C) has an investor or ownership interest
holder which is a pharmacy benefits manager licensed under this
article.

“Auditing entity” means a person or company that performs a
pharmacy audit, including a covered entity, pharmacy benefits
manager, managed care organization, or third-party administrator.

“Business day” means any day of the week excluding Saturday,
Sunday, and any legal holiday as set forth in §2-2-1 of this code.

“Claim level information” means data submitted by a
pharmacy or required by a payer or claims processor to adjudicate
a claim.

“Covered entity” means a contract holder or policy holder
providing pharmacy benefits to a covered individual under a health
insurance policy pursuant to a contract administered by a pharmacy
benefits manager and may include a health benefit plan.

“Covered individual” means a member, participant, enrollee,
or beneficiary of a covered entity who is provided health coverage
by a covered entity, including a dependent or other person provided
health coverage through the policy or contract of a covered
individual.

“Extrapolation” means the practice of inferring a frequency of
dollar amount of overpayments, underpayments, nonvalid claims,
or other errors on any portion of claims submitted, based on the
frequency of dollar amount of overpayments, underpayments,
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nonvalid claims, or other errors actually measured in a sample of
claims.

“Defined cost sharing” means a deductible payment or
coinsurance amount imposed on an enrollee for a covered
prescription drug under the enrollee’s health plan.

“Health benefit plan” or “health plan” means a policy, contract,
certificate, or agreement entered into, offered, or issued by a health
carrier to provide, deliver, arrange for, pay for, or reimburse any of
the costs of health care services.

“Health care provider” has the same meaning as defined in §33-
41-2 of this code.

“Health insurance policy” means a policy, subscriber contract,
certificate, or plan that provides prescription drug coverage. The
term includes both comprehensive and limited benefit health
insurance policies.

“Insurance commissioner” or “commissioner” has the same
meaning as defined in §33-1-5 of this code.

“Network” means a pharmacy or group of pharmacies that
agree to provide prescription services to covered individuals on
behalf of a covered entity or group of covered entities in exchange
for payment for its services by a pharmacy benefits manager or
pharmacy services administration organization. The term includes
a pharmacy that generally dispenses outpatient prescriptions to
covered individuals or dispenses particular types of prescriptions,
provides pharmacy services to particular types of covered
individuals or dispenses prescriptions in particular health care
settings, including networks of specialty, institutional or long-term
care facilities.

“Maximum allowable cost” means the per unit amount that a
pharmacy benefits manager reimburses a pharmacist for a
prescription drug, excluding dispensing fees and copayments,
coinsurance, or other cost-sharing charges, if any.



1514 INSURANCE [Ch. 164

“National average drug acquisition cost” means the monthly
survey of retail pharmacies conducted by the federal Centers for
Medicare and Medicaid Services to determine average acquisition
cost for Medicaid covered outpatient drugs.

“Nonproprietary drug” means a drug containing any quantity
of any controlled substance or any drug which is required by any
applicable federal or state law to be dispensed only by prescription.

“Pharmacist” means an individual licensed by the West
Virginia Board of Pharmacy to engage in the practice of pharmacy.

“Pharmacy” means any place within this state where drugs are
dispensed and pharmacist care is provided.

“Pharmacy audit” means an audit, conducted on-site by or on
behalf of an auditing entity of any records of a pharmacy for
prescription or nonproprietary drugs dispensed by a pharmacy to a
covered individual.

“Pharmacy benefits management” means the performance of
any of the following:

(1) The procurement of prescription drugs at a negotiated
contracted rate for dispensation within the state of West Virginia
to covered individuals;

(2) The administration or management of prescription drug
benefits provided by a covered entity for the benefit of covered
individuals;

(3) The administration of pharmacy benefits, including:
(A) Operating a mail-service pharmacy;

(B) Claims processing;

(C) Managing a retail pharmacy network;

(D) Paying claims to a pharmacy for prescription drugs
dispensed to covered individuals via retail or mail-order pharmacy;
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(E) Developing and managing a clinical formulary including
utilization management and quality assurance programs;

(F) Rebate contracting administration; and

(G) Managing a patient compliance, therapeutic intervention,
and generic substitution program.

“Pharmacy benefits manager” means a person, business, or
other entity that performs pharmacy benefits management for
covered entities;

“Pharmacy record” means any record stored electronically or
as a hard copy by a pharmacy that relates to the provision of
prescription or nonproprietary drugs or pharmacy services or other
component of pharmacist care that is included in the practice of
pharmacy.

“Pharmacy services administration organization” means any
entity that contracts with a pharmacy to assist with third-party
payer interactions and that may provide a variety of other
administrative services, including contracting with pharmacy
benefits managers on behalf of pharmacies and managing
pharmacies’ claims payments from third-party payers.

“Point-of-sale fee” means all or a portion of a drug
reimbursement to a pharmacy or other dispenser withheld at the
time of adjudication of a claim for any reason.

“Rebate” means any and all payments that accrue to a
pharmacy benefits manager or its health plan client, directly or
indirectly, from a pharmaceutical manufacturer, including, but not
limited to, discounts, administration fees, credits, incentives, or
penalties associated directly or indirectly in any way with claims
administered on behalf of a health plan client.

“Retroactive fee” means all or a portion of a drug
reimbursement to a pharmacy or other dispenser recouped or
reduced following adjudication of a claim for any reason, except as
otherwise permissible as described in this article.
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“Third party” means any insurer, health benefit plan for
employees which provides a pharmacy benefits plan, a
participating public agency which provides a system of health
insurance for public employees, their dependents and retirees, or
any other insurer or organization that provides health coverage,
benefits, or coverage of prescription drugs as part of workers’
compensation insurance in accordance with state or federal law.
The term does not include an insurer that provides coverage under
a policy of casualty or property insurance.

§33-51-8. Licensure of pharmacy benefit managers.

(a) A person or organization may not establish or operate as a
pharmacy benefits manager in the state of West Virginia without
first obtaining a license from the Insurance Commissioner pursuant
to this section: Provided, That a pharmacy benefit manager
registered pursuant to §33-5-7 of this code may continue to do
business in the state until the Insurance Commissioner has
completed the legislative rule as set forth in §33-55-10 of this code:
Provided, however, That additionally the pharmacy benefit
manager shall submit an application within six months of
completion of the final rule. The Insurance Commissioner shall
make an application form available on its publicly accessible
internet website that includes a request for the following
information:

(1) The identity, address, and telephone number of the
applicant;

(2) The name, business address, and telephone number of the
contact person for the applicant;

(3) When applicable, the federal employer identification
number for the applicant; and

(4) Any other information the Insurance Commissioner
considers necessary and appropriate to establish the qualifications
to receive a license as a pharmacy benefit manager to complete the
licensure process, as set forth by legislative rule promulgated by
the Insurance Commissioner pursuant to §33-51-10 of this code.
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(b) Term and fee. —

(1) The term of licensure shall be two years from the date of
issuance.

(2) The Insurance Commissioner shall determine the amount
of the initial application fee and the renewal application fee for the
registration. The fee shall be submitted by the applicant with an
application for registration. An initial application fee is
nonrefundable. A renewal application fee shall be returned if the
renewal of the registration is not granted.

(3) The amount of the initial application fees and renewal
application fees must be sufficient to fund the Insurance
Commissioner’s duties in relation to his/her responsibilities under
this section, but a single fee may not exceed $10,000.

(4) Each application for a license, and subsequent renewal for
a license, shall be accompanied by evidence of financial
responsibility in an amount of $1 million.

(c) Licensure. —

(1) The Insurance Commissioner shall propose legislative
rules, in accordance with §33-51-10 of this code, establishing the
licensing, fees, application, financial standards, and reporting
requirements of pharmacy benefit managers.

(2) Upon receipt of a completed application, evidence of
financial responsibility, and fee, the Insurance Commissioner shall
make a review of each applicant and shall issue a license if the
applicant is qualified in accordance with the provisions of this
section and the rules promulgated by the Insurance Commissioner
pursuant to this section. The commissioner may require additional
information or submissions from an applicant and may obtain any
documents or information reasonably necessary to verify the
information contained in the application.

(3) The license may be in paper or electronic form, is
nontransferable, and shall prominently list the expiration date of
the license.
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(d) Network adequacy. —

(1) A pharmacy benefit manager’s network shall be reasonably
adequate, shall provide for convenient patient access to pharmacies
within a reasonable distance from a patient’s residence and shall
not be comprised only of mail-order benefits but must have a mix
of mail-order benefits and physical stores in this state.

(2) A pharmacy benefit manager shall provide a pharmacy
benefit manager’s network report describing the pharmacy benefit
manager’s network and the mix of mail-order to physical stores in
this state in a time and manner required by rule issued by the
Insurance Commissioner pursuant to this section.

(3) Failure to provide a timely report may result in the
suspension or revocation of a pharmacy benefit manager’s license
by the Insurance Commissioner.

(e) Enforcement. —

(1) The Insurance Commissioner shall enforce this section and
may examine or audit the books and records of a pharmacy benefit
manager providing pharmacy benefits management to determine if
the pharmacy benefit manager is in compliance with this section:
Provided, That any information or data acquired during the
examination or audit is considered proprietary and confidential and
exempt from disclosure under the West Virginia Freedom of
Information Act pursuant to §29B-1-4(a)(1) of this code.

(2) The Insurance Commissioner may propose rules for
legislative approval in accordance with §29A-3-1 et seq. of this
code regulating pharmacy benefit managers in a manner consistent
with this chapter. Rules adopted pursuant to this section shall set
forth penalties or fines, including, without limitation, monetary
fines, suspension of licensure, and revocation of licensure for
violations of this chapter and the rules adopted pursuant to this
section.

(f) Applicability. —
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This section is applicable to any contract or health benefit plan
issued, renewed, recredentialed, amended, or extended on or after
July 1, 2019.

§33-51-9. Regulation of pharmacy benefit managers.

(a) A pharmacy, a pharmacist, and a pharmacy technician shall
have the right to provide a covered individual with information
related to lower cost alternatives and cost share for the covered
individual to assist health care consumers in making informed
decisions. Neither a pharmacy, a pharmacist, nor a pharmacy
technician may be penalized by a pharmacy benefit manager for
discussing information in this section or for selling a lower cost
alternative to a covered individual, if one is available, without
using a health insurance policy.

(b) A pharmacy benefit manager may not collect from a
pharmacy, a pharmacist, or a pharmacy technician a cost share
charged to a covered individual that exceeds the total submitted
charges by the pharmacy or pharmacist to the pharmacy benefit
manager.

(c) A pharmacy benefit manager may only directly or indirectly
charge or hold a pharmacy, a pharmacist, or a pharmacy technician
responsible for a fee related to the adjudication of a claim if:

(1) The total amount of the fee is identified, reported, and
specifically explained for each line item on the remittance advice
of the adjudicated claim; or

(2) The total amount of the fee is apparent at the point of sale
and not adjusted between the point of sale and the issuance of the
remittance advice.

(d) A pharmacy benefit manager, or any other third party, that
reimburses a 340B entity for drugs that are subject to an agreement
under 42 U.S.C. § 256b shall not reimburse the 340B entity for
pharmacy-dispensed drugs at a rate lower than that paid for the
same drug to pharmacies similar in prescription volume that are not
340B entities, and shall not assess any fee, charge-back, or other
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adjustment upon the 340B entity on the basis that the 340B entity
participates in the program set forth in 42 U.S.C. §256b.

(e) With respect to a patient eligible to receive drugs subject to
an agreement under 42 U.S.C. § 256b, a pharmacy benefit
manager, or any other third party that makes payment for such
drugs, shall not discriminate against a 340B entity in a manner that
prevents or interferes with the patient’s choice to receive such
drugs from the 340B entity: Provided, That for purposes of this
section, “third party” does not include the state Medicaid program
when Medicaid is providing reimbursement for covered outpatient
drugs, as that term is defined in 42 U.S.C. §1396r-8(k), on a fee-
for-service basis: Provided, however, That “third party” does
include a Medicaid-managed care organization as described in 42
U.S.C. § 1396b(m).

(f) A pharmacy benefit manager may not reimburse a pharmacy
or pharmacist for a prescription drug or pharmacy service in an
amount less than the national average drug acquisition cost for the
prescription drug or pharmacy service at the time the drug is
administered or dispensed, plus a professional dispensing fee of
$10.49: Provided, That if the national average drug acquisition cost
is not available at the time a drug is administered or dispensed, a
pharmacy benefit manager may not reimburse in an amount that is
less than the wholesale acquisition cost of the drug, as defined in
42 U.S.C. § 1395w-3a(c)(6)(B), plus a professional dispensing fee
of $10.49.

(g) A pharmacy benefit manager may not reimburse a
pharmacy or pharmacist for a prescription drug or pharmacy
service in an amount less than the amount the pharmacy benefit
manager reimburses itself or an affiliate for the same prescription
drug or pharmacy service.

(h) The commissioner may order reimbursement to an insured,
pharmacy, or dispenser who has incurred a monetary loss as a result
of a violation of this article or legislative rules implemented
pursuant to this article.
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(i) (1) Any methodologies utilized by a pharmacy benefits
manager in connection with reimbursement shall be filed with the
commissioner at the time of initial licensure and at any time
thereafter that the methodology is changed by the pharmacy benefit
manager for use in determining maximum allowable cost appeals.
The methodologies are not subject to disclosure and shall be treated
as confidential and exempt from disclosure under the West
Virginia Freedom of Information Act §29B-1-4(a)(1) of this code.

(2) A pharmacy benefits manager shall utilize the national
average drug acquisition cost as a point of reference for the
ingredient drug product component of a pharmacy’s
reimbursement for drugs appearing on the national average drug
acquisition cost list; and,

(j) A pharmacy benefits manager may not:

(1) Discriminate in reimbursement, assess any fees or
adjustments, or exclude a pharmacy from the pharmacy benefit
manager’s network on the basis that the pharmacy dispenses drugs
subject to an agreement under 42 U.S.C. § 256b; or

(2) Engage in any practice that:

(A) In any way bases pharmacy reimbursement for a drug on
patient outcomes, scores, or metrics. This does not prohibit
pharmacy reimbursement for pharmacy care, including dispensing
fees from being based on patient outcomes, scores, or metrics so
long as the patient outcomes, scores, or metrics are disclosed to and
agreed to by the pharmacy in advance;

(B) Includes imposing a point-of-sale fee or retroactive fee; or

(C) Derives any revenue from a pharmacy or insured in
connection with performing pharmacy benefits management
services: Provided, That this may not be construed to prohibit
pharmacy benefits managers from receiving deductibles or
copayments.

(k) A pharmacy benefits manager shall offer a health plan the
option of charging such health plan the same price for a
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prescription drug as it pays a pharmacy for the prescription drug:
Provided, That a pharmacy benefits manager shall charge a health
benefit plan administered by or on behalf of the state or a political
subdivision of the state, the same price for a prescription drug as it
pays a pharmacy for the prescription drug.

(I) A covered individual’s defined cost sharing for each
prescription drug shall be calculated at the point of sale based on a
price that is reduced by an amount equal to at least 100% of all
rebates received, or to be received, in connection with the
dispensing or administration of the prescription drug. Any rebate
over and above the defined cost sharing would then be passed on
to the health plan to reduce premiums. Nothing precludes an
insurer from decreasing a covered individual’s defined cost sharing
by an amount greater than what is previously stated. The
Commissioner may propose a legislative rule or by policy
effectuate the provisions of this subsection. Notwithstanding any
other effective date to the contrary, the amendments to this article
enacted during the 2021 regular legislative session shall apply to
all policies, contracts, plans, or agreements subject to this section
that are delivered, executed, amended, adjusted, or renewed on or
after January 1, 2022.

(m) This section is effective for policy, contract, plans, or
agreements beginning on or after January 1, 2022. This section
applies to all policies, contracts, plans, or agreements subject to this
section that are delivered, executed, amended, adjusted, or renewed
on or after the effective date of this section.

§33-51-11. Freedom of consumer choice for pharmacy.

(a) A pharmacy benefits manager or health benefit plan may
not:

(1) Prohibit or limit any covered individual from selecting a
pharmacy or pharmacist of his or her choice who has agreed to
participate in the plan according to the terms offered by the insurer;

(2) Deny a pharmacy or pharmacist the right to participate as a
contract provider under the policy or plan if the pharmacy or
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pharmacist agrees to provide pharmacy services, including, but not
limited to, prescription drugs, that meet the terms and requirements
set forth by the insurer under the policy or plan and agrees to the
terms of reimbursement set forth by the insurer;

(3) Impose upon a beneficiary of pharmacy services under a
health benefit plan any copayment, fee, or condition that is not
equally imposed upon all beneficiaries in the same benefit
category, class, or copayment level under the health benefit plan
when receiving services from a contract provider;

(4) Impose a monetary advantage or penalty under a health
benefit plan that would affect a beneficiary’s choice among those
pharmacies or pharmacists who have agreed to participate in the
plan according to the terms offered by the insurer. Monetary
advantage or penalty includes higher copayment, a reduction in
reimbursement for services, or promotion of one participating
pharmacy over another by these methods;

(5) Reduce allowable reimbursement for pharmacy services to
a beneficiary under a health benefit plan because the beneficiary
selects a pharmacy of his or her choice, so long as that pharmacy
has enrolled with the health benefit plan under the terms offered to
all pharmacies in the plan coverage area;

(6) Require a beneficiary, as a condition of payment or
reimbursement, to purchase pharmacy services, including
prescription drugs, exclusively through a mail-order pharmacy; or

(7) Impose upon a beneficiary any copayment, amount of
reimbursement, number of days of a drug supply for which
reimbursement will be allowed, or any other payment or condition
relating to purchasing pharmacy services from any pharmacy,
including prescription drugs, that is more costly or more restrictive
than that which would be imposed upon the beneficiary if such
services were purchased from a mail-order pharmacy or any other
pharmacy that is willing to provide the same services or products
for the same cost and copayment as any mail order service.
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(b) If a health benefit plan providing reimbursement to West
Virginia residents for prescription drugs restricts pharmacy
participation, the entity providing the health benefit plan shall
notify, in writing, all pharmacies within the geographical coverage
area of the health benefit plan, and offer to the pharmacies the
opportunity to participate in the health benefit plan at least 60 days
prior to the effective date of the plan. All pharmacies in the
geographical coverage area of the plan shall be eligible to
participate under identical reimbursement terms for providing
pharmacy services, including prescription drugs. The entity
providing the health benefit plan shall, through reasonable means,
on a timely basis and on regular intervals, inform the beneficiaries
of the plan of the names and locations of pharmacies that are
participating in the plan as providers of pharmacy services and
prescription drugs. Additionally, participating pharmacies shall be
entitled to announce their participation to their customers through
a means acceptable to the pharmacy and the entity providing the
health benefit plans. The pharmacy notification provisions of this
section shall not apply when an individual or group is enrolled, but
when the plan enters a particular county of the state.

(c) The Insurance Commissioner shall not approve any
pharmacy benefits manager or health benefit plan providing
pharmaceutical services which do not conform to this section.

(d) Any covered individual or pharmacy injured by a violation
of this section may maintain a cause of action to enjoin the
continuance of any such violation.

(e) This section shall apply to all pharmacy benefits managers
and health benefit plans providing pharmaceutical services
benefits, including prescription drugs, to any resident of West
Virginia. For purposes of this section, “health benefit plan” means
any entity or program that provides reimbursement for
pharmaceutical services. This section shall also apply to insurance
companies and health maintenance organizations that provide or
administer coverages and benefits for prescription drugs. This
section shall not apply to any entity that has its own facility,
employs or contracts with physicians, pharmacists, nurses and
other health care personnel, and that dispenses prescription drugs
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from its own pharmacy to its employees and dependents enrolled
in its health benefit plan; but this section shall apply to an entity
otherwise excluded that contracts with an outside pharmacy or
group of pharmacies to provide prescription drugs and services.

§33-51-12. Reporting requirements.

(a) A pharmacy benefits manager shall report to the
commissioner on an annual basis, or more often as the
commissioner deems necessary, for each health plan or covered
entity the following information:

(1) The aggregate amount of rebates received by the pharmacy
benefits manager;

(2) The aggregate amount of rebates distributed to each health
plan or covered entity contracted with the pharmacy benefits
manager;

(3) The aggregate amount of rebates passed on to the enrollees
of each health plan or covered entity at the point of sale that
reduced the enrollees applicable deductible, copayment,
coinsurance, or other cost-sharing amount;

(4) The individual and aggregate amount paid by the health
plan or covered entity to the pharmacy benefits manager for
pharmacist services itemized by pharmacy, by product, and by
goods and services; and

(5) The individual and aggregate amount a pharmacy benefits
manager paid for pharmacist services itemized by pharmacy, by
product, and by goods and services.

(b) A pharmacy benefits manager shall annually report in the
aggregate to the commissioner and to a health plan or covered
entity the difference between the amount the pharmacy benefits
manager reimbursed a pharmacy and the amount the pharmacy
benefits manager charged a health plan.

(c) A health benefit plan or covered entity shall annually report
to the commissioner the aggregate amount of credits, rebates,
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discounts, or other such payments received by the health benefit
plan or covered entity from a pharmacy benefits manager or drug
manufacturer and disclose whether or not those credits, rebates,
discounts or other such payments were passed on to reduce
insurance premiums or rates. The commissioner shall consider the
information in this report in reviewing any premium rates charged
for any individual or group accident and health insurance policy as
set forth in §33-6-9(e), §33-24-6(c), and §33-25A-8 of this code.

(d) A pharmacy benefits manager shall produce a quarterly
report to the commissioner of all drugs appearing on the national
average drug acquisition cost list reimbursed 10 percent and below
the national average drug acquisition cost, as well as all drugs
reimbursed 10 percent and above the national average drug
acquisition cost. For each drug in the report, a pharmacy benefits
manager shall include the month the drug was dispensed, the
quantity of the drug dispensed, the amount the pharmacy was
reimbursed, whether the dispensing pharmacy was an affiliate of
the pharmacy benefits manager, whether the drug was dispensed
pursuant to a government health plan, and the average national
drug acquisition cost for the month the drug was dispensed. The
report shall exclude drugs dispensed pursuant to 42 U.S.C. § 256b.
A copy of this report shall also be published on the pharmacy
benefits manager’s publicly available website for a period of at
least 24 months. This report is exempt from the confidentiality
provisions of subsection (f).

(e) The reports shall be filed electronically on a form and
manner as prescribed by the commissioner pursuant to a legitimate
rule promulgated by the commissioner.

(f) With the exception of the quarterly report noted in
subsection (d) of this section all data and information provided by
the pharmacy benefits manager, health plan, or covered entity
pursuant to these established reporting requirements shall be
considered proprietary and confidential and exempt from
disclosure under the West Virginia Freedom of Information Act
§29B-1-4(a)(1) of this code.
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®
CHAPTER 165

(Com. Sub. for H. B. 2682 - By Delegates Westfall, Hott and
Espinosa)

(By Request of the Insurance Commissioner)

[Passed March 19, 2021; in effect July 1, 2021.]
[Approved by the Governor on March 30, 2021.]

AN ACT to amend and reenact §33-12-8 and §33-12-9 of the Code
of West Virginia, 1931, as amended, and to amend and reenact
§33-12B-13 and §33-12B-14 of said code, all relating to the
issuance of license suspensions to insurance producers and
insurance adjusters who have failed to meet continuing
education requirements; changing the requirement that the
Insurance Commissioner send license suspensions to insurance
producers by certified mail with a requirement that the
suspensions be sent by electronic mail or regular mail,;
providing that each agent, insurance agency, solicitor, or
service representative must report his or her respective
electronic mail address to the Insurance Commissioner and
providing time periods to report changes of information
provided to Insurance Commissioner; changing the
requirement that the Insurance Commissioner send license
suspensions to insurance adjusters by certified mail with a
requirement that the suspensions be sent by electronic mail or
regular mail; providing that each insurance adjuster must report
his or her respective electronic mail address to the Insurance
Commissioner and providing time periods to report changes of
information provided to Insurance Commissioner; and
requiring the Insurance Commissioner to maintain certain
information.

Be it enacted by the Legislature of West Virginia:
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ARTICLE 12. INSURANCE PRODUCERS AND SOLICITORS.
§33-12-8. Continuing education required.

The purpose of this section is to provide continuing education
requirements under guidelines set up under the Insurance
Commissioner’s office in conjunction with the Board of Insurance
Agent Education.

(a) This section applies to individual insurance producers
licensed to engage in the sale of the following types of insurance:

(1) Life. — Life insurance coverage on human lives, including
benefits of endowment and annuities, and may include benefits in
the event of death or dismemberment by accident and benefits for
disability income;

(2) Accident and health or sickness. — Insurance coverage for
sickness, bodily injury, or accidental death and may include
benefits for disability income;

(3) Property. — Property insurance coverage for the direct or
consequential loss or damage to property of every kind;

(4) Casualty. — Insurance coverage against legal liability,
including that for death, injury, or disability or damage to real or
personal property;

(5) Variable life and variable annuity products. — Insurance
coverage provided under variable life insurance contracts and
variable annuities;

(6) Personal lines. — Property and casualty insurance coverage
sold to individuals and families for primarily noncommercial
purposes; and

(7) Any other line of insurance permitted under state laws or
regulations.

(b) This section does not apply to:
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(1) Individual insurance producers holding limited line credit
insurance licenses for any kind or kinds of insurance offered in
connection with loans or other credit transactions or insurance for
which an examination is not required by the commissioner, nor
does it apply to any limited or restricted license as the
commissioner may exempt; and

(2) Individual insurance producers selling credit life or credit
accident and health insurance.

(c)(1) The Board of Insurance Agent Education as established
by §33-12-7 of this code shall develop a program of continuing
insurance education and submit the proposal for the approval of the
commissioner on or before December 31 of each year. No program
may be approved by the commissioner that includes a requirement
that any individual insurance producer complete more than 24
hours of continuing insurance education biennially. No program
may be approved by the commissioner that includes a requirement
that any of the following individual insurance producers complete
more than six hours of continuing insurance education biennially:

(A) Individual insurance producers who sell only preneed
burial insurance contracts; and

(B) Individual insurance producers who engage solely in
telemarketing insurance products by a scripted presentation which
scripted presentation has been filed with and approved by the
commissioner.

(C) The biennium mandatory continuing insurance education
provisions of this section become effective on the reporting period
beginning July 1, 2006.

(2) The commissioner and the board, under standards established
by the board, may approve any course or program of instruction
developed or sponsored by an authorized insurer, accredited college
or university, agents’ association, insurance trade association, or
independent program of instruction that presents the criteria and the
number of hours that the board and commissioner determine
appropriate for the purpose of this section.
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(d) Individual insurance producers licensed to sell insurance
and who are not otherwise exempt shall satisfactorily complete the
courses or programs of instructions the commissioner may
prescribe.

(e) Every individual insurance producer subject to the
continuing education requirements shall furnish, at intervals and on
forms as may be prescribed by the commissioner, written
certification listing the courses, programs, or seminars of
instruction successfully completed by the person. The certification
shall be executed by, or on behalf of, the organization sponsoring
the courses, programs, or seminars of instruction.

(f) Subject to the approval by the commissioner, the active
annual membership by an individual insurance producer in an
organization or association recognized and approved by the
commissioner as a state, regional, or national professional
insurance organization or association may be approved by the
commissioner for up to two hours of continuing insurance
education: Provided, That not more than two hours of continuing
insurance education may be awarded to an individual insurance
producer for membership in a professional insurance organization
during a biennial reporting period. Credit for continuing insurance
education pursuant to this subdivision may only be awarded to
individual insurance producers who are required to complete more
than six hours of continuing education biennially.

(g) Individual insurance producers who are required to
complete more than six hours of continuing education biennially
and who exceed the minimum continuing education requirement
for the biennial reporting period may carry-over a maximum of six
credit hours only into the next reporting period.

(h) Any individual insurance producer failing to meet the
requirements mandated in this section and who has not been
granted an extension of time, with respect to the requirements, or
who has submitted to the commissioner a false or fraudulent
certificate of compliance shall have his or her license automatically
suspended and no further license may be issued to the person for
any kind or kinds of insurance until the person demonstrates to the
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satisfaction of the commissioner that he or she has complied with
all of the requirements mandated by this section and all other
applicable laws or rules.

(i) The commissioner shall notify the individual insurance
producer of his or her suspension pursuant to §33-12-8(h) of this
code by electronic mail or regular mail, if requested, to the last
respective address on file with the commissioner pursuant to §33-
12-9(f) of this code. Any individual insurance producer who has
had a suspension notice entered against him or her pursuant to this
section may, within 30 calendar days of receipt of the notice, file
with the commissioner a request for a hearing for reconsideration
of the matter.

() Any individual insurance producer who does not
satisfactorily demonstrate compliance with this section and all
other laws applicable thereto as of the last day of the biennium
following his or her suspension shall have his or her license
automatically canceled and is subject to the education and
examination requirements of §33-12-5 of this code.

(k) The commissioner is authorized to hire personnel and make
reasonable expenditures considered necessary for purposes of
establishing and maintaining a system of continuing education for
insurers. The commissioner shall charge a fee of $25 to continuing
education providers for each continuing education course
submitted for approval which shall be used to maintain the
continuing education system. The commissioner may, at his or her
discretion, designate an outside administrator to provide all of or
part of the administrative duties of the continuing education system
subject to direction and approval by the commissioner. The fees
charged by the outside administrator shall be paid by the continuing
education providers. In addition to fees charged by the outside
administrator, the outside administrator shall collect and remit to
the commissioner the $25 course submission fee.

§33-12-9. Issuance of license.

(a) Unless denied licensure pursuant to §33-12-24 of this code,
individuals who have met the requirements of §33-12-5 and §33-
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12-6 of this code shall be issued an insurance producer license. An
insurance producer may receive qualification for a license in one
or more of the following lines of authority:

(1) Life insurance coverage on human lives including benefits
of endowment and annuities, and may include benefits in the event
of death or dismemberment by accident and benefits for disability
income;

(2) Accident and health or sickness. — Insurance coverage for
sickness, bodily injury, or accidental death and may include
benefits for disability income;

(3) Property insurance coverage for the direct or consequential
loss or damage to property of every kind;

(4) Casualty. — Insurance coverage against legal liability,
including that for death, injury, or disability or damage to real or
personal property;

(5) Variable life and variable annuity products. — Insurance
coverage provided under variable life insurance contracts and
variable annuities;

(6) Personal lines. — Property and casualty insurance coverage
sold to individuals and families for primarily noncommercial
purposes;

(7) Credit. — Limited line credit insurance; or

(8) Any other line of insurance permitted under state laws or
regulations.

(b) An insurance producer license shall remain in effect unless
revoked or suspended as long as the fee set forth in §33-3-13 of this
code is paid and education requirements for resident individual
producers are met by the due date.

(¢) An individual insurance producer who allows his or her
license to lapse may, within 12 months from the due date of the
renewal fee, reinstate the same license without the necessity of
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passing a written examination. However, a penalty in the amount
of double the unpaid renewal fee shall be required for any renewal
fee received after the due date.

(d) An individual licensed insurance producer who is unable to
comply with license renewal procedures due to military service or
some other extenuating circumstance (e.g., a long-term medical
disability) may request a waiver of those procedures. The producer
may also request a waiver of any examination requirement or any
other fine or sanction imposed for failure to comply with renewal
procedures.

(e) The license shall contain the licensee’s name, address,
personal identification number, and the date of issuance, the lines
of authority, the expiration date, and any other information the
Insurance Commissioner considers necessary.

(f) At the time of application for licensure, the applicant shall
inform the Insurance Commissioner of the applicant’s full name,
physical and mailing address, if different, and electronic mail
address. Each agent, insurance agency, solicitor, or service
representative that is licensed on July 1, 2021, shall provide the
Insurance Commissioner with the licensee’s electronic mail
address in connection with the next license renewal application of
the respective licensee. If a change occurs to the licensee’s name,
physical address, mailing address, or electronic mail address after
licensure, the licensee shall inform the Insurance Commissioner by
any means acceptable to the Insurance Commissioner of the
updated contact information within 30 days of the change. Failure
to timely inform the Insurance Commissioner of a change in legal
name, residency, mailing address, or electronic mail address may
result in a penalty pursuant to §33-12-24 of this code. The
commissioner shall maintain the information provided pursuant to
this subsection for each agent, insurance agency, solicitor, and
service representative on file.

(g) In order to assist in the performance of the Insurance
Commissioner’s duties, the Insurance Commissioner may contract
with nongovernmental entities, including the National Association
of Insurance Commissioners (NAIC) or any affiliates or
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subsidiaries that the NAIC oversees, to perform any ministerial
functions, including the collection of fees, related to producer
licensing that the Insurance Commissioner and the
nongovernmental entity may consider appropriate.

ARTICLE 12B. ADJUSTERS.
§33-12B-13. Continuing education.

(a) The purpose of this section is to provide continuing
education requirements for individual adjusters under guidelines
established by the commissioner’s office in conjunction with the
Board of Insurance Agent Education as provided in §33-12-7 of
this code.

(b) This section applies to company adjusters, independent
adjusters, and public adjusters licensed pursuant to §33-12B-2 of
this code.

(c) This section shall not apply to:

(1) Licensees not licensed for one full year prior to the end of
the applicable continuing education biennium; or

(2) Licensees holding nonresident adjuster licenses who have
met substantially similar continuing education requirements of
their designated home state and whose home state gives credit to
residents of this state on the same basis.

(d)(1) The Board of Insurance Agent Education as established
by §33-12-7 of this code shall develop a program of continuing
education for adjusters and submit the proposal for the approval of
the commissioner on or before December 31 of each year. No
program may be approved by the commissioner that includes a
requirement that any individual adjuster complete more than 24
hours of continuing insurance education biennially.

(2) The biennium mandatory continuing education provisions
of this section become effective on the reporting period beginning
July 1, 2021.



Ch. 165] INSURANCE 1535

