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Thirty-first. .. Lynne Carden Arvon (R). ... Beckley. ........ Medical Sales/
Social Services.. ...... 81*
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Thirty-second. David G. Perry (D)......... Qak Hill. ........ Educator............ 754 - 81%
John Pino(D)............. Oak Hill. . ....... Contractor. ......... 671 71° - 78%;
80" - 81¢
Margaret Anne Staggers (D). Fayetteville.. . .. .. Emergency
Physician/Paramedic ... 78" - 81¢
Thirty-third. . . David A. Walker (D). ...... Clendenin.. .. .... Heavy Equipment
Operator.. . ......... 79" - 81+
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Thirty-fifth. . . John B. McCuskey (R).. .... Charleston. ...... Attorney.. .......... 81+
EricNelson (R). .......... Charleston. ...... Businessman. ....... 80™ - 81
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Consultant. ......... 81*
Doug Skaff, Jr. (D). ....... South Charleston. . Business Owner.. . ... 79 - 81
Thirty-sixth. . . Nancy Peoples Guthrie (D). . Charleston. . ..... Owner/ President. . . . . 78" - 81
Mark Hunt (D)............ Charleston. ...... Attorney............ 7204 - 4™, 770
- 81+
Danny Wells (D). ......... Charleston. ...... Retired Executive
Sports Editor. .. ..... 77" - 81¢
Thirty-seventh. Meshea L. Poore (D). . . . . .. Charleston. . ..... Attorney............ Appt.
12/18/2009,
79™; 80" - 81
Thirty-eighth.. Patrick Lane (R)........... Cross Lanes. .. ... Attorney/
Entrepreneur. ....... 77" - 81¢
Thirty-ninth.. . Ron Walters (R)........... Charleston. ...... Insurance
Executive/President .. .. 71%-73%; 75% -
81+
Fortieth. . . ... Tim Armstead R). ........ Elkview. ........ Attorney............ Appt. 9/5/1998,
731; 74" - 81%
Forty-first. . .. AdamR. Young (D)........ Summersville. . . . . Educator............ 81+
Forty-second.. George “Boogie” Ambler (R). Fort Springs. . .. .. Businessmarn/
Educator/Farmer. ..... 81%
Ray Canterbury R). ....... Ronceverte. . . .... Internet Entrepreneur. . . 75" - 81
Forty-third.. . . Denise L. Campbell (D). ... Elkins........... Licensed Nursing
Home Administrator. .. 80" - 81¢
William G. Hartman (D) . .. Elkins........... Retired Independent.
Insurance Agent.. . ... 76" - 81
Forty-fourth.. . Dana L. Lynch (D)......... Webster Springs. . . Retired............. 81
Forty-fifth. . . . Bill Hamilton (R).......... Buckhannon. . . ... Independent Insurance
Agency Owner.. . .. .. 76" - 81¢
Forty-sixth. .. Peggy Donaldson Smith (D).. Weston.......... Attorney............ 79" - 81*
Forty-seventh. Mary M. Poling (D)........ Moatsville. ...... Retired Educator. ... .. 75% - 81+
Forty-eighth. . Ron Fragale (D)........... Clarksburg. ... ... Educator.. . ......... 70 - 73
75" - 80™;
Appt. 2/1/2013,
81+
Danny Hamrick (R). ....... Clarksburg. ...... Airline Operations. . ... 81*
Richard J. Iaquinta (D).. . ... Clarksburg. . ..... Educator/Coach. . .. .. 76" - 81
TimMiley (D). . .......... Bridgeport. ... ... Attorney.. .......... 77% - 81
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Forty-ninth. .. Mike Manypenny (D). ..... Grafton........ Agricultural/
Environmental
Consultant. . ......... 79" - 81¢
Fiftieth. .. ... Michael Caputo (D)........ Fairmont.. . . ... UMWA, District 31
Vice-President. . .. .. .. 737 - 81
Linda Longstreth (D). . . . ... Fairmont.. . . ... Administrator/
Educator.. . .......... 77" - 81
Tim Manchin (D).......... Fairmont.. . . ... Attorney.. . .......... 76" - 81%
Fifty-first.. . . . Anthony Baril (D)......... Morgantown.. . ... Retired.............. 80™ - 81+

Fifty-second. .

Fifty-third. . ..
Fifty-fourth. . .

Fifty-fifth. ...
Fifty-sixth. . . .

Fifty-seventh. .
Fifty-eighth. . .
Fifty-ninth.. . .

Sixtieth. .. ...

Sixty-first. . ..
Sixty-second. .

Sixty-third.. . .
Sixty-fourth.. .
Sixty-fifth. . . .

Sixty-sixth.. . .

Sixty-seventh.

Barbara Evans Fleischauver (D). Morgantown.. . .

Cindy Frich(R). .......... Morgantown. . . .
Charlene Marshall (D). ..... Morgantown. . . .
Amanda Pasdon (R)........ Morgantown. . . . ..
Larry A. Williams (D). . .. .. Tunnelton.. . ...
Randy E. Smith (R). ....... Terra Alta. . . . ..
Allen V. Evans (R)......... Dorcas. .......
Isaac Sponaugle (D)........ Franklin. . .....
Gary G. Howell (R). ....... Keyser. .......
RuthRowan (R)........... Points.........
Daryl E. Cowles (R)........ Berkeley Springs. .
Larry D. Kump (R). ....... Falling Waters. . ..
Larry W. Faircloth (R). . . ... Inwood........
Jason Barrett (D). .. ....... Martinsburg. . ..
John Overington (R). . ..... Martinsburg. . ..

Michael “Mike” Folk (R).. .. Martinsburg. . . .
Eric L. Householder (R).. . . . Martinsburg. . ..

Tiffany Elizabeth Lawrence (D). Charles Town,

Paul Espinosa (R).. ........ Charles Town

Stephen Skinner (D)........ Shepherdstown. . . .
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General Manager,
Frontier
Comimunications. . . ...
Attorney.. . ..........
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Sergeant-at-Arms — Howard L. Wellman, Bluefield

Doorkeeper — Tony Gallo, Charleston

Occupation or Legislative
District Name Address Profession Service
First. ....... Robert J. Fitzsimmons (D).. . Wheeling. ....... Attorney.. ......... Appt.
1/26/2012, 81*
Jack Yost(D)............. Wellsburg........ Retired............ (House 76" -
78™); 79* - 81
Second. .. ... Larry J. Edgell (D)......... New Martinsburg. . Educator........... 74" - 81
Jeffrey V. Kessler (D). . .... GlenDale........ Attorney........... Appt. 11/1997,
73%; 74" - 81¢
Third. ...... Donna J. Boley R). ....... St.Marys. ....... Retired............ Appt.
5/14/1985, 67
68" - 81*
David C. Nohe (R)......... Vienna. ......... Mayor,
City of Vienna. . .. .. 80™ - 81+
Fourth....... Mitch B. Carmichael (R). ... Ripley........... Director of
Commercial Sales. . ... (House 75 -
80™); 81¢
MikeHall(R).. ........... Winfield......... Businessman. . ... .. (House 72™ -
77™); 78% -
81+
Fifth. ....... Evan H. Jenkins (D)........ Huntington. . . .. .. Attorney/Assoc
Executive.......... 76" - 81*
Robert H. Plymale (D).. . ... Ceredo. ......... Businessman. . ..... 71% - 81
Sixth........ H. Truman Chafin (D). .. ... Williamson. . . .. .. Attorney.. ......... 66™ - 81%
BiliCole R). ............ Bluefield.. . ...... Automobile Dealer.. . .. (House Appt.
5/28/2010,
79*); 81%
Seventh...... Art Kirkendoll (D). ........ Chapmanville. . . . . Self Employed. . . . .. Appt.
11/14/2011, 80™;
81+
Ron Stollings (D).......... Madison. . ....... Physician. ......... 78" - 81%
Eighth....... Chris Walters (R).. . ....... Poca............ Insurance. . ........ 81%
Erk P. Wells (D).......... Charleston. . ..... Public Relations/
Media Consultant . . ... 78" - 8]
Ninth........ Mike Green (D). .......... Daniels.......... Businessman/
Real Estate Developer. . 78" - 81
Daniel Hall (D). .......... Oceana.......... Insurance
Investigator .. .. .. .. (House 79" -
80™); 81¢
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Tenth........ William Laird IV (D)........ Oak Hill......... Retired/
Self-Employed. . . . .... (House 73" -
75%); 79" - 81*
Ronald F. Miller (D). ...... Lewisburg.. .. .... Self-Employed. . . ... .. 80™ - 81
Eleventh. . ... Clark Barnes (R). ......... Randolph. ....... Businessman. ........ T - 81
.Gregory A. Tucker (D).... ... Summersville. . . .. Attorney.. . .......... 80" - 81¢
Twelfth. . . ... Samuel J. Cann (D). ....... Bridgeport. ...... Businessman. ........ (House 72" -
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1/16/2013, 81*
Douglas Facemire (D). .. ... Sutton........... Grocery Chain
Owner.............. 79" - 81¢
Thirteenth. . .. Robert D. Beach (D). ...... Morgantown.. . ... Executive Director
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Foundation........... (House Appt.
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74% - 79%);
80™ - 81¢
Roman W. Prezioso, Jr. (D).. Fairmont.. . ...... Administrator.. . . ..... (House 69" -
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Fourteenth.. .. Dave Sypolt (R)........... Kingwood.. ...... Professional. . .. ...... 78" - 81*
Land Surveyor
Bob Williams (D).. ........ Grafton.......... Real Estate.. ... ...... 79" - 81¢
Appraiser
Fifteenth. . ... Craig P. Blair (R).. ........ Martinsburg. ... .. Small Business
Owner/President.. . . . .. (House 76" -
79%); 81+
Donald H. Cookman (D).. ... Romney. ........ Retired Circuit
Judge............... Appt.
1/23/2013, 81*
Sixteenth.. ... Herb Snyder (D)........... Shenandoah Junction. Director,
Environmental
Chemistry. .......... 73% . 76™; 79" -
81%
John R. Unger I (D)....... Martinsburg. .. ... Businessman/
Economic
Development. . . ...... 74" - 81
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Corey Palumbo (D). ....... Charleston. ...... AUOeY.. . ... ovvn. (House 76™ -
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HOUSE OF DELEGATES COMMITTEES

COMMITTEES OF THE HOUSE OF DELEGATES
Regular Session, 2014

STANDING

AGRICULTURE AND NATURAL RESOURCES

Walker (Chair of Agriculture), Manypenny (Vice Chair of
Agriculture), Pino (Chair of Natural Resources), R. Phillips (Vice
Chair of Natural Resources), Campbell, Diserio, Guthrie, M. Poling,
Sponaugle, Swartzmiller, Tomblin, Wells, Williams, A. Evans
(Minority Chair of Agriculture), Romine (Minority Vice Chair of
Agriculture), Hamilton (Minority Chair of Natural Resources), Ireland
(Minority Vice Chair of Natural Resources), Ambler, Anderson,
Border, Canterbury, Ellem, Miller and Overington.

BANKING AND INSURANCE

Moore (Chair of Banking), Campbell (Vice Chair of Banking),
Guthrie (Chair of Insurance), Hartman (Vice Chair of Insurance),
Barrett, Hunt, Iaquinta, Kinsey, Morgan, Perry, R. Phillips, Reynolds,
Tomblin, Azinger (Minority Chair of Banking), E. Nelson (Minority
Vice Chair of Banking ), Ashley (Minority Chair of Insurance), Walters
(Minority Vice Chair of Insurance), Andes, Frich, McCuskey, O’Neal,
Pasdon, Shott and Westfall.

EDUCATION

M. Poling (Chair), Perry (Vice Chair), Barill, Barrett, Campbell,
Fragale, Lawrence, Moye, Pethtel, Tomblin, Walker, Williams,
Young, Pasdon (Minority Chair), Sumner (Minority Vice Chair),
Ambler, Butler, Cooper, Espinosa, D. Evans, Hamrick, Raines, Rowan
and Westfall.
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ENERGY

Craig (Chair), Caputo (Vice Chair), Barker, Diserio, Eldridge,
Fragale, Kinsey, Longstreth, Marcum, L. Phillips, R. Phillips, D.
Poling, Skaff, Walker, Andes (Minority Chair), Shott (Minority Vice
Chair), Anderson, Arvon, Butler, Cadle, Frich, Ireland, McCuskey, R.
Smith and Sumner.

FINANCE

Boggs (Chair), Reynolds (Vice Chair), Craig, Guthrie, laquinta,
Marshall, Moye, Perdue, Pethtel, L. Phillips, R. Phillips, D. Poling,
Skaff, Williams, Anderson (Minority Chair), E. Nelson (Minority Vice
Chair), Andes, Ashley, Canterbury, Cowles, A. Evans, Gearheart,
Miller, Storch and Walters

GOVERNMENT ORGANIZATION

Morgan (Chair), Stephens (Vice Chair), Barker, Caputo, Diserio,
Eldridge, Hartman, Jones, Kinsey, Paxton, P. Smith, Staggers,
Swartzmiller, Howell (Minority Chair), Border (Minority Vice Chair),
Arvon, Azinger, Cadle, Faircloth, Ferns, Folk, Kump, J. Nelson,
Romine and R. Smith.

HEALTH AND HUMAN RESOURCES

Perdue (Chair), Fleischauer (Vice Chair), Barker, Campbell,
Diserio, Eldridge, Guthrie, Kinsey, Lawrence, Marshall, Moore, Poore,
Staggers, Ellington (Minority Chair), Householder (Minority Vice
Chair), Arvon, Border, Cowles, Faircloth, Lane, Miller, Pasdon,
Rowan and Sobonya.
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HOUSE OF DELEGATES COMMITTEES
INDUSTRY AND LABOR

D. Poling (Chair), Diserio (Vice Chair), Caputo, Ferro, Guthrie,
Longstreth, Lynch, Marshall, Moore, Poore, Skinner, Walker, Young,
Sobonya (Minority Chair), Overington (Minority Vice Chair), Andes,
Azinger, Faircloth, Folk, Householder, Howell, Kump, J. Nelson,
Romine and Storch.

JUDICIARY

Manchin (Chair), Hunt (Vice Chair), Ferro, Fleischauer,
Longstreth, Lynch, Manypenny, Marcum, Moore, Pino, Poore,
Skinner, Sponaugle, Wells, Ellem (Minority Chair), Lane (Minority
Vice Chair), Frich, Hamilton, Householder, Ireland, McCuskey,
O’Neal, Overington, Shott and Sobonya.

PENSIONS AND RETIREMENT

Pethtel (Chair), Jones (Vice Chair), Craig, Lynch, Canterbury
(Minority Chair), Kump (Minority Vice Chair) and Ellem.

POLITICAL SUBDIVISIONS

Lawrence (Chair), Fragale (Vice Chair), Barill, Fleischauer,
Hartman, Hunt, Jones, Marcum, Morgan, Moye, Perry, Sponaugle,
Williams, Sumner (Minority Chair), Cowles (Minority Vice Chair),
Cooper, Ellington, Espinosa, Ferns, Gearheart, Hamilton, Hamrick,
Lane, McCuskey and Pasdon.

ROADS AND TRANSPORTATION

Staggers (Chair), L. Phillips (Vice Chair), Barker, Barill,
Longstreth, Lynch, Marcum, Moye, D. Poling, P. Smith, Stephens,
Walker, Wells, Young, Cowles (Minority Chair), Gearheart (Minority
Vice Chair), Ambler, Arvon, Butler, Cadle, Espinosa, D. Evans,
Hamrick, Howell and Shott.
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HOUSE OF DELEGATES COMMITTEES
RULES

Miley (Chair), Boggs, Caputo, Manchin, Marshall, Morgan,
Paxton, M. Poling, Swartzmiller, White, Anderson, Armstead, Ashley,
Cowles, Lane, Overington, Sobonya and Sumner.

SENIOR CITIZEN ISSUES

Williams (Chair), Moye (Vice Chair), Campbell, Ferro,
Manypenny, Marshall, Moore, Perdue, Perry, Pethtel, Pino, Stephens,
Young, Rowan (Minority Chair), O’Neal (Minority Vice Chair),
Armstead, Ashley, Border, Ellem, Faircloth, Ferns, Householder,
Raines, Sobonya and Westfall.

SMALL BUSINESS, ENTREPRENEURSHIP AND
ECONOMIC DEVELOPMENT

Skaff (Chair), Barrett (Co-Vice Chair), Hartman ( Co-Vice Chair),
Fleischauer, Manchin, Manypenny, Morgan, L. Phillips, Pino,
Reynolds, Skinner, Sponaugle, White, Williams, Miller (Minority
Chair), Ellington (Minority Vice Chair), Ashley, Azinger, A. Evans,
Hamilton, E. Nelson, Raines, Storch, Walters and Westfall.

VETERANS’ AFFAIRS AND HOMELAND SECURITY

Iaquinta (Chair of Veterans’ Affairs), Longstreth (Vice Chair of
Veterans’ Affairs), Paxton (Chair of Homeland Security), Eldridge
(Vice Chair of Homeland Security), Barill, Ferro, Fleischauer, Jones,
Lawrence, Pethtel, P. Smith, Staggers, Stephens, Azinger (Minority
Chair of Veterans’ Affairs), Rowan (Minority Vice Chair Veterans’
Affairs), Ashley (Minority Chair of Homeland Security), Storch
(Minority Vice Chair of Homeland Security), Armstead, Cadle, Cooper,
D. Evans, Folk, Howell, E. Nelson and J. Nelson.

ENROLLED BILLS

Wells (Chair), Barill (Vice Chair), Ferro and Overington.

[XXV]



SENATE COMMITTEES

COMMITTEES OF THE SENATE
Regular Session, 2014

STANDING

AGRICULTURE AND RURAL DEVELOPMENT

Miller (Chair), Williams (Vice Chair), Beach, Cann, Cookman, D.
Hall, Laird, Tucker, Carmichael, Nohe and Sypolt.

BANKING AND INSURANCE

Tucker (Chair), Fitzsimmons (Vice Chair), Chafin, Facemire,
Green, D. Hall, Jenkins, McCabe, Palumbo, Prezioso, M. Hall, Nohe
and Walters.

CONFIRMATIONS

Green (Chair), Facemire (Vice Chair), Chafin, Miller, Plymale,
Snyder, Yost, Cole and Sypolt.

ECONOMIC DEVELOPMENT

Williams (Chair), Cann (Vice Chair), Beach, Cookman,
Kirkendoll, McCabe, Prezioso, Snyder, Stollings, Wells, Barnes, Blair,
Sypolt and Walters.

EDUCATION

Plymale (Chair), Wells (Vice Chair), Beach, Chafin, Edgell, D.
Hall, Laird, Stollings, Tucker, Unger, Barnes, Boley, Carmichael and
Cole.

ENERGY, INDUSTRY AND MINING

Facemire (Chair), Kirkendoll (Vice Chair), Beach, Cann, Green,
Jenkins, Plymale, Snyder, Stollings, Yost, Barnes, Nohe and Sypolt.



SENATE COMMITTEES

ENROLLED BILLS
Cookman (Chair), Edgell, Fitzsimmons, Palumbo and Cole.
FINANCE

Prezioso (Chair), Facemire (Vice Chair), Chafin, Edgell, Green,
Laird, McCabe, Plymale, Stollings, Unger, Wells, Yost, Barnes, Blair,
Boley, M. Hall and Sypolt.

GOVERNMENT ORGANIZATION

Snyder (Chair), Miller (Vice Chair), Cann, Cookman,
Fitzsimmons, Green, Jenkins, Kirkendoll, Williams, Yost, Blair, Boley,
Cole and Sypolt.

HEALTH AND HUMAN RESOURCES

Stollings (Chair), Jenkins (Vice Chair), Kirkendoll, Laird, Miller,
Palumbo, Plymale, Prezioso, Tucker, Yost, Boley, M. Hall and
Walters.

INTERSTATE COOPERATION

Kirkendoll (Chair), Cookman (Vice Chair), D. Hall, Palumbo,
Wells, Blair and Nohe.

JUDICIARY

Palumbo (Chair), Tucker (Vice Chair), Beach, Cann, Cookman,
Fitzsimmons, D. Hall, Jenkins, Kirkendoll, Miller, Snyder, Unger,
Williams, Carmichael, Cole, Nohe and Walters.

LABOR

Yost (Chair), D. Hall (Vice Chair), Chafin, Facemire,
Fitzsimmons, McCabe, Miller, Wells, Barnes, Blair and Walters.
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SENATE COMMITTEES

MILITARY

Wells (Chair), Yost (Vice Chair), Edgell, Fitzsimmons, Jenkins,
Laird, Tucker, Boley and Carmichael.

NATURAL RESOURCES

Laird (Chair), Edgell (Vice Chair), Beach, Cookman, Facemire,
Green, McCabe, Prezioso, Snyder, Williams, M. Hall, Nohe and
Walters.

PENSIONS

Jenkins (Chair), McCabe (Vice Chair), Cann, Chafin, Edgell,
Carmichael and M. Hall.

RULES

Kessler (Chair), Edgell, Palumbo, Plymale, Prezioso, Snyder,
Stollings, Unger, Barnes, Boley and M. Hall.

TRANSPORTATION AND INFRASTRUCTURE

Beach (Chair), Kirkendoll (Vice Chair), Facemire, Fitzsimmons,
McCabe, Plymale, Williams, Barnes and Cole.
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CHAPTER 104

(Com. Sub. for H. B. 4392 - By Delegates Morgan, Diserio,
Jones, D. Poling and Barker)

[Passed March 6, 2014; in effect ninety days from passage.]
[Approved by the Governor on March 28, 2014.]

AN ACT to amend the Code of West Virginia, 1931, as amended, by
adding thereto a new article, designated §21-16-1, §21-16-2, §21-
16-3,§21-16-4, §21-16-5,§21-16-6,§21-16-7, §21-16-8, §21-16-9
and §21-16-10; to amend and reenact §29-3-12b of said code; and
to amend and reenact sections §29-3D-1, §29-3D-2, §29-3D-3,
§29-3D-4, §29-3D-5, §29-3D-6, §29-3D-7 and §29-3D-8 of said
code, all relating to regulating persons who perform work on
heating, ventilating and cooling systems and dampers; defining
terms; requiring persons who perform work on heating, ventilating
and cooling systems to be licensed by the Commissioner of Labor;
requiring persons who perform work on dampers to be licensed by
the State Fire Marshal; providing for exemptions from licensure;
providing a scope of practice for heating, ventilating and cooling
technicians and technicians-in-training; authorizing the
commissioner to promulgate legislative rules; authorizing the State
Fire Marshal to promulgate legislative rules; authorizing
enforcement procedures; authorizing interagency agreements;
authorizing the issuance, renewal, denial, suspension and
revocation of licenses; authorizing fines for violation of articles;
providing for criminal penalties; providing that no political
subdivision of the state may mandate additional licensing
requirements; and authorizing and providing for the disposition of
fees.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended by
adding thereto anew article, designated §21-16-1, §21-16-2, §21-16-3,



866 LABOR [Ch. 104

§21-16-4,821-16-5,§21-16-6,821-16-7, §21-16-8, §21-16-9 and §21-
16-10; that §29-3-12b of said code be amended and reenacted; and that
§29-3D-1, §29-3D-2, §29-3D-3, §29-3D-4, §29-3D-5, §29-3D-6, §29-
3D-7 and §29-3D-8 of said code be amended and reenacted, all to read
as follows:

CHAPTER 21. LABOR

ARTICLE 16. REGULATION OF HEATING, VENTILATING
AND COOLING WORK.

§21-16-1. Declaration of purpose.

1 The provisions of this article are intended to protect the
2 health, safety and welfare of the public as well as public and
3 private property by assuring the competence of those who
4 perform work on a heating, ventilating and cooling system
5 through licensure by the Commissioner of Labor.

§21-16-2. Definitions.

jem—y

As used in this article and the legislative rules promulgated
pursuant to this article:

[\

(a) “Perform work on a heating, ventilating and cooling
system” means to install, maintain, alter, remodel or repair one
or more components of a heating, ventilating and cooling
system.

AN L bW

(b) “Heating, ventilating and cooling system” means
equipment to heat, cool or ventilate residential or commercial
structures, comprised of one or more of the following
10 components:

O 0

11 (1) “Heating system” means a system in which heat is
12 transmitted by radiation, conduction or convection, or a
13 combination of any of these methods, to the air, surrounding
14 surfaces, or both, and includes a forced air system that uses air
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15
16
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being moved by mechanical means to transmit heat, but does not
include a fireplace or woodburning stove not incorporated into
or used as a primary heating system;

(2) “Ventilating system” means the natural or mechanical
process of supplying air to, or removing air from, any space
whether the air is conditioned or not conditioned, at a rate of
airflow of more than two hundred fifty cubic feet per minute;
and

(3) “Cooling system” means a system in which heat is
removed from air, surrounding surfaces, or both, and includes an
air-conditioning system.

(c) “HVAC Technician” means a person licensed to install,
test, maintain and repair heating, ventilating and cooling
systems.

(d) “HVAC Technician in Training” means a person with
interest in and an aptitude for performing installation,
maintenance and repair work to a heating, ventilating and
cooling system as defined in this article, but who alone is not
capable or authorized to perform heating, ventilating and cooling
system work unless directly supervised by a HVAC technician.

(e) “License” means a valid and current license issued by the
Commissioner of Labor in accordance with the provisions of this
article.

(f) “Routine maintenance” means work performed on a
routine schedule that includes cleaning and/or replacing filters,
greasing or lubricating motor bearings, adjusting and/or
replacing belts, checking system temperature, checking gas
temperature, adjusting gas pressure as required, and checking
voltage and amperage draw on heating, ventilating and cooling
systems.



868

45
46
47

LABOR [Ch. 104

(g) “Single family dwelling” means a building which is
occupied as, or designed or intended for occupancy as, a single
residence for one or more persons.

§21-16-3. License required; exemptions.

1
2
3
4
5
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(a) On and after January 1, 2016, a person performing or
offering to perform work on a heating, ventilating and cooling
system in this state shall have a license issued by the
Commissioner of Labor, in accordance with the provisions of
this article and the legislative rules promulgated pursuant hereto.

(b) A person licensed under this article shall carry a copy of
the license on any job in which heating, ventilating and cooling
work is being performed.

(c) This article does not apply to:

(1) A person who personally performs work on a heating,
ventilating and cooling system in a single family dwelling owned
by that person or by a member of that person’s immediate
family;

(2) A person who performs work on a heating, ventilating
and cooling system at a manufacturing plant or other industrial
establishment as an employee of the person, firm or corporation
operating the plant or establishment;

(3) A person who performs only electrical or plumbing work
on a heating, ventilating and cooling system, so long as the work
is within the scope of practice which the person is otherwise
licensed or authorized to perform; or

(4) A person who performs routine maintenance as a direct
employee of the person, firm or corporation that owns or
operates the facility where the heating, ventilating or cooling
system equipment is located.
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§21-16-4. Scope of practice.

1
2
3

91

O 0 3 N

(a) AHVAC technician in training is authorized to assist in
providing heating, ventilating and cooling work only under the
direction and control of a HVAC technician.

(b) A HVAC technician is authorized to provide heating,
ventilating and cooling work without supervision.

(c) Persons licensed under this article are subject to the
applicable provisions of the Contractor Licensing Act in article
eleven of this chapter in the performance of work authorized by
this article.

§21-16-5. Rule-making authority.

1
2
3
4
5
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The Commissioner of Labor shall propose rules for
legislative approval, in accordance with the provisions of article
three, chapter twenty-nine-a of this code, for the implementation
and enforcement of the provisions of this article, which shall
provide:

(1) Standards and procedures for issuing and renewing
licenses, applications, examinations and qualifications;

(2) Provisions for the granting of licenses, without
examination, to applicants who present satisfactory evidence no
later than July 1, 2016, of having at least two thousand hours of
experience and/or training working on heating, ventilating and
cooling systems and at least six thousand hours of experience
and/or training in heating, ventilating and cooling or relating
work, to include other sheet metal industry tasks: Provided, That
if a license issued under the authority of this subsection
subsequently lapses, the applicant is subject to all licensure
requirements, including the examination;

(3) Reciprocity provisions;
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(4) Procedures for investigating complaints and revoking or
suspending licenses, including appeal procedures;

(5) Fees for issuance and renewal of licenses and other costs
necessary to administer the provisions of this article;

(6) Enforcement procedures; and

(7) Any other rules necessary to effectuate the purposes of
this article.

§21-16-6. Enforcement; interagency agreements authorized.

1
2
3
4
5
6
7

8
9
10
11

(a) The Commissioner of Labor and his or her Deputy
Commissioner or any compliance officer of the Division of
Labor as authorized by the Commissioner of Labor may enforce
the provisions of this article and may, at reasonable hours, enter
any building or premises where heating, ventilating and cooling
work is performed and issue cease and desist orders for
noncompliance.

(b) The Commissioner of Labor may enter into an
interagency agreement with the State Fire Marshal for the mutual
purpose of enforcing the provisions of this article and the
provisions of article three-e, chapter twenty-nine of this code.

§21-16-7. Denial, suspension and revocation of license.

1
2
3
4

W

(a) The Commissioner of Labor may deny a license to any
applicant who fails to comply with the provisions of this article
or the rules established by the Commissioner of Labor or who
lacks the necessary qualifications.

(b) The Commissioner of Labor may, upon complaint or
upon his or her own inquiry, and after notice to the licensee,
suspend or revoke a licensee’s license if:
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(1) The license was granted upon an application or
documents supporting the application which materially misstated
the terms of the applicant’s qualifications or experience;

(2) The licensee subscribed or vouched for a material
misstatement in his or her application for licensure;

(3) The licensee incompetently or unsafely performs heating,
ventilating and cooling work; or

(4) The licensee violated any statute of this state, any
legislative rule or any ordinance of any municipality or county
of this state which protects the consumer or public against unfair,
unsafe, unlawful or improper business practices.

§21-16-8. Penalties.

1
2
3
4
5
6
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(a) On and after January 1, 2016, a person performing or
offering to perform, or an employer authorizing a person not
exempt by the provisions of section three of this article, to
perform, heating, ventilating and cooling work without a license
issued by the Commissioner of Labor, is subject to a cease and
desist order.

(b) A person continuing to perform, or an employer
continuing to authorize a person not exempt by the provisions of
section three of this article, to perform, heating, ventilating and
cooling work after the issuance of a cease and desist order is
guilty of a misdemeanor and, upon conviction thereof, is subject
to the following penalties:

(1) For the first offense, a fine of not less than $200 nor
more than $1,000;

(2) For the second offense, a fine of not less than $500 nor
more than $2,000;
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(3) For the third and subsequent offenses, a fine of not less
than $1,000 nor more than $5,000, and confinement in jail for
not more than one year.

(c) Each day after official notice is given, a person continues
to perform, or an employer continues to authorize a person to
perform, and which is not exempt by the provisions of section
three of this article, heating, ventilating and cooling work, is a
separate offense and punishable accordingly.

(d)(1) The Commissioner of Labor may institute proceedings
in the circuit court of Kanawha County or of the county where
the alleged violation of the provisions of this article occurred or
are occurring to enjoin any violation of any provision of this
article.

(2) A circuit court may by injunction compel compliance
with this article, with the lawful orders of the Commissioner of
Labor and with any final decision of the Commissioner of Labor.

(3) The Commissioner of Labor shall be represented in all
such proceedings by the Attorney General or his or her
assistants.

(e) Any person adversely affected by an action of the
Commissioner of Labor may appeal the action pursuant to
chapter twenty-nine-a of this code.

§21-16-9. Inapplicability of local ordinances.

AN b W=

On and after January 1, 2016, a political subdivision of this
state may not require, as a condition precedent to the
performance of work on heating, ventilating and cooling in the
political subdivision, a person who holds a valid and current
license issued under this article, to have any other license or
other evidence of competence beyond those required by the
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7
8

Commissioner of Labor to perform work on heating, ventilating
and cooling systems.

§21-16-10. Disposition of fees.

1
2
3
4
5

All fees paid pursuant to this article, shall be paid to the
Commissioner of Labor and deposited in “West Virginia
Contractor Licensing Board Fund” for the use of the
Commissioner of Labor in a manner consistent with section
seventeen, article eleven, chapter twenty-one of this code.

CHAPTER 29. MISCELLANEOUS BOARDS AND OFFICERS.

ARTICLE 3. FIRE PREVENTION AND CONTROL ACT.

§29-3-12b. Fees.
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(a) The State Fire Marshal may establish fees in accordance
with the following:

(1) For blasting. — Any person storing, selling or using
explosives shall first obtain a permit from the State Fire Marshal.
The permit shall be valid for one year. The State Fire Marshal
may charge a fee for the permit.

(2) For inspections of schools or day-care facilities. — The
State Fire Marshal may charge a fee of up to $25.00 per annual
inspection for inspection of schools or day-care facilities:
Provided, That only one such fee may be charged per year for
any building in which a school and a day-care facility are
colocated: Provided, however, That any school or day-care
facility may not be charged for an inspection more than one time
per twelve-month period.

(3) For inspections of hospitals or nursing homes. — The
State Fire Marshal may charge an inspection fee of up to $100.00
per annual inspection of hospitals or nursing homes: Provided,
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That any hospital or nursing home may not be charged for an
inspection more than one time per twelve-month period.

(4) For inspections of personal care homes or board and care
facilities. — The State Fire Marshal may charge an inspection
fee of up to $50.00 per annual inspection for inspections of
personal care homes or board and care facilities: Provided, That
any personal care home or board and care facility may not be
charged for an inspection more than one time per twelve-month
period.

(5) For inspections of residential occupancies. — The State
Fire Marshal may charge an inspection fee of up to $100.00 for
each inspection of a residential occupancy. For purposes of this
subdivision, “residential occupancies” are those buildings in
which sleeping accommodations are provided for normal
residential purposes.

(6) For inspections of mercantile occupancies. — The State
Fire Marshal may charge an inspection fee of up to $100.00 for
inspections of mercantile occupancies: Provided, That if the
inspection is in response to a complaint made by a member of
the public, the State Fire Marshal shall obtain from the
complainant an advance inspection fee of $25.00. This fee shall
be returned to the complainant if, after the State Fire Marshal has
made the inspection, he or she finds that the complaint was
accurate and justified, and he or she shall thereafter collect an
inspection fee of up to $100.00 from the mercantile occupancy.
If, after the inspection has been performed, it appears to the State
Fire Marshal that the complaint was not accurate or justified, the
State Fire Marshal shall keep the $25.00 advance inspection fee
obtained from the complainant and may not collect any fees
from the mercantile occupant. For purposes of this section,
“mercantile occupancy” includes stores, markets and other
rooms, buildings or structures for the display and sale of
merchandise.
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(7) For business occupancies. — The State Fire Marshal may
charge an inspection fee of up to $100.00 for inspections of
business occupancies: Provided, That the provisions in
subdivision (6) of this section shall apply regarding complaints
by members of the public. For purposes of this section, “business
occupancies” are those buildings used for the transaction of
business, other than mercantile occupancies, for the keeping of
accounts and records and similar purposes.

(8) For inspections of assembly occupancies. — The State
Fire Marshal may charge an inspection fee not more than one
time per twelve-month period for the inspection of assembly
occupancies. The inspection fee shall be assessed as follows: For
Class C assembly facilities, an inspection fee not to exceed
$50.00; for Class B assembly facilities, an inspection fee not to
exceed $75.00; and for Class A facilities, an inspection fee not
to exceed $100.00.

For purposes of this subdivision, an “assembly occupancy”
includes, but is not limited to, all buildings or portions of
buildings used for gathering together fifty or more persons for
such purposes as deliberation, worship, entertainment, eating,
drinking, amusement or awaiting transportation. For purposes of
this section, a “Class C assembly facility” is one that
accommodates fifty to three hundred persons; a “Class B
facility” is one which accommodates more than three hundred
persons but less than one thousand persons; and a “Class A
facility” is one which accommodates more than one thousand
persons.

(b) The State Fire Marshal may collect fees for the fire
safety review of plans and specifications for new and existing
construction. Fees shall be paid by the party or parties receiving
the review.
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(1) Structural barriers and fire safety plans review. — The
feeis $1.00 for each $1,000.00 of construction cost up to the first
$1 million. Thereafter, the fee is eighty cents for each $1,000.00
of construction cost.

(2) Sprinkler system review. — The fee charged for the
review of an individual sprinkler system is as follows: Number
of heads: One to two hundred — $85.00; two hundred one to
three hundred — $100.00; three hundred one to seven hundred
fifty — $120.00; over seven hundred fifty — $120.00 plus ten
cents per head over seven hundred fifty.

(3) Fire alarm systems review. — The fee charged for the
review of a fire alarm system is $50.00 for each ten thousand
square feet of space with a $50.00 minimum charge.

(4) Range hood extinguishment system review. — The fee
is $25.00 per individual system reviewed.

(5) Carpet specifications. — The fee for carpet review and
approval is $20.00 per installation.

(c) All fees authorized and collected pursuant to this article,
article three-b, article three-c and article three-d of this chapter
shall be paid to the State Fire Commission and thereafter
deposited into the special account in the State Treasury known
as the “Fire Marshal Fees Fund”. Expenditures from the fund
shall be for the purposes set forth in this article and articles
three-b, three-c and three-d of this chapter and are not authorized
from collections but are to be made only in accordance with
appropriation by the Legislature and in accordance with the
provisions of article three, chapter twelve of this code and upon
fulfillment of the provisions of article two, chapter five-a of this
code. Any balance remaining in the special account at the end of
any fiscal year shall be reappropriated to the next fiscal year.
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(d) If the owner or occupant of any occupancy arranges a
time and place for an inspection with the State Fire Marshal and
is not ready for the occupancy to be inspected at the appointed
time and place, the owner or occupant thereof shall be charged
the inspection fee provided in this section unless at least
forty-eight hours prior to the scheduled inspection the owner or
occupant requests the State Fire Marshal to reschedule the
inspection. In the event a second inspection is required by the
State Fire Marshal as a result of the owner or occupant failing to
be ready for the inspection when the State Fire Marshal arrives,
the State Fire Marshal shall charge the owner or occupant of the
occupancy the inspection fees set forth above for each inspection
trip required.

(e) The fees provided for in this section shall remain in
effect until such time as the Legislature has approved rules
promulgated by the State Fire Marshal, in accordance with the
provisions of article three, chapter twenty-nine-a of this code,
establishing a schedule of fees for services.

ARTICLE 3D. SUPERVISION OF FIRE PROTECTION WORK.

§29-3D-1. Declaration of purpose.
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The provisions of this article are intended to protect the
health, safety and welfare of the public as well as public and
private property by assuring the competence of those who
perform fire protection work and damper work through licensure
by the State Fire Marshal.

§29-3D-2. Definitions.
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As used in this article and the legislative rules promulgated
pursuant to this article:

(a) “Combination Fire/Smoke Damper” means a device that
meets both fire damper and smoke damper requirements.
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(b) “Damper” means a fire damper, smoke damper or
combination fire/smoke damper.

(c) “Damper work” means to install, test, maintain or repair
a damper.

(d) “Engineered Suppression Systems Installer” means a
person certified by a manufacturer to install, alter, extend,
maintain, layout or repair an agent suppression system.

(e) “Engineered Suppression Systems Technician” means a
person certified by a manufacturer to maintain or repair an agent
suppression system.

(f) “Fire damper” means a device installed in an air
distribution system, designed to close automatically upon
detection of heat, to interrupt migratory airflow and to restrict
the passage of flame. Fire dampers are classified for use in either
static systems or for dynamic systems, where the dampers are
rated for closure under airflow.

(g) “Fire protection damper technician” means a person
certified to install, test, maintain or repair a damper.

(h) “Fire protection damper technician in training” means a
person with interest in and an aptitude for performing
installation, maintenance or repair work to a damper as defined
in this article, but who alone is not capable or authorized to
perform damper work unless directly supervised by a Fire
Protection Damper Technician.

(i) “Fire protection layout technician” is an individual who
has achieved National Institute for Certification in Engineering
Technologies (NICET) Level I1I or higher certification, and who
has the knowledge, experience and skills necessary to layout fire
protection systems based on engineering design documents.
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() “Fire protection system” means any fire protection
suppression device or system designed, installed and maintained
in accordance with the applicable National Fire Protection
Association (NFPA) codes and standards, but does not include
public or private mobile fire vehicles.

(k) “Fire protection work™ means the installation, alteration,
extension, maintenance, or testing of all piping, materials and
equipment inside a building, including the use of shop drawings
prepared by a fire protection layout technician, in connection
with the discharge of water, other special fluids, chemicals or
gases and backflow preventers for fire protection for the express
purpose of extinguishing or controlling fire.

(1) “Journeyman sprinkler fitter” means a person qualified by
at least ten thousand hours of work experience installing,
adjusting, repairing and dismantling fire protection systems and
who is competent to instruct and supervise the fire protection
work of a sprinkler fitter in training.

(m) “License” means a valid and current license issued by
the State Fire Marshal in accordance with the provisions of this
article.

(n) “Portable Fire Extinguisher Technician” means a person
certified in accordance with NFPA 10 to install, maintain, repair
and certify portable fire extinguishers as defined by NFPA 10.

(o) “Preengineered Suppression Systems Installer” means a
person certified by a manufacturer to install, alter, extend,
maintain, layout or repair an agent suppression system.

(p) “Preengineered Suppression Systems Technician” means
a person certified to maintain or repair an agent suppression
system.

(q) “Single family dwelling” means a building which is
occupied as, or designed or intended for occupancy as, a single
residence for one or more persons.
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(r) “Smoke Damper” means a device within an operating
(dynamic) air distribution system to control the movement of
smoke.

(s) “Sprinkler fitter in training” means a person with interest
in and an aptitude for performing fire protection work but who
alone is not capable of performing such work, and who has fewer
than ten thousand hours of experience installing, adjusting,
repairing and dismantling fire protection systems.

§29-3D-3. License required; exemptions.
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(a) On and after January 1, 2009, a person performing or
offering to perform fire protection work in this state shall have
a license issued by the State Fire Marshal, in accordance with the
provisions of this article.

(b) On and after January 1, 2016, a person performing or
offering to perform damper work in this state shall have a license
issued by the State Fire Marshal, in accordance with the
provisions of this article and the legislative rules promulgated
pursuant hereto: Provided, That a person may not be licensed to
perform damper work in this state without first being licensed as
a HVAC technician pursuant to the provisions of article sixteen,
chapter twenty-one of this code.

(c) A person licensed under this article must carry a copy of
the license on any job in which fire protection work is being
performed.

(d) This article does not apply to:

(1) A person who personally performs fire protection work
or damper work on a single family dwelling owned or leased,
and occupied by that person;
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(2) A person who performs fire protection work or damper
work at any manufacturing plant or other industrial
establishment as an employee of the person, firm or corporation
operating the plant or establishment;

(3) A person who, while employed by a public utility or its
affiliate, performs fire protection work in connection with the
furnishing of public utility service.

(4) A person who performs fire protection work while
engaging in the business of installing, altering or repairing water
distribution or drainage lines outside the foundation walls of a
building, public or private sewage treatment or water treatment
systems including all associated structures or buildings, sewers
or underground utility services;

(5) A person who performs fire protection work while
engaged in the installation, extension, dismantling, adjustment,
repair or alteration of a heating ventilation and air conditioning
(HVAC) system, air-veyor system, air exhaust system or air
handling system; or

(6) A person who performs fire protection work at a coal
mine that is being actively mined or where coal is being
processed.

§29-3D-4. Rule-making authority.
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The State Fire Marshal shall propose rules for legislative
approval, in accordance with the provisions of article three,
chapter twenty-nine-a of this code, for the implementation and
enforcement of the provisions of this article, which shall
provide:

(1) Standards and procedures for issuing and renewing
licenses, including classifications of licenses as defined in this
article, applications, examinations and qualifications: Provided,
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That the rules shall require a person to be licensed as a HVAC
technician or HVAC technician in training pursuant to article
sixteen, chapter twenty-one of this code and the rules
promulgated pursuant thereto, before being granted a license to
perform damper work pursuant to this article;

(2) Provisions for the granting of licenses without
examination, to applicants who present satisfactory evidence of
having the expertise required to perform fire protection work at
the level of the classifications defined in this article and who
apply for licensure on or before July 1, 2009: Provided, That if
a license issued under the authority of this subsection
subsequently lapses, the applicant is subject to all licensure
requirements, including the examination;

(3) Provisions for the granting of licenses without
examination, to applicants who present satisfactory evidence of
having the expertise required to perform damper work at the
level of the classifications defined in this article and who apply
for licensure on or before July 1, 2016: Provided, That if a
license issued under the authority of this subsection subsequently
lapses, the applicant is subject to all licensure requirements,
including the examination;

(4) Reciprocity provisions;

(5) Procedures for investigating complaints and revoking or
suspending licenses, including appeal procedures;

(6) Fees for testing, issuance and renewal of licenses, and
other costs necessary to administer the provisions of this article;

(7) Enforcement procedures; and

(8) Any other rules necessary to effectuate the purposes of
this article.
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§29-3D-5. Enforcement.
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(a) The State Fire Marshal and his or her deputy fire
marshal, assistant fire marshal or assistant fire marshal-in-
training, is authorized to enforce the provisions of this article,
and may, at reasonable hours, enter any building or premises
where fire protection work or damper work is performed and
issue citations for noncompliance.

(b) The State Fire Marshal may enter into an interagency
agreement with the Commissioner of Labor for the mutual
purpose of enforcing this article and article sixteen, chapter
twenty-one of this code.

§29-3D-6. Denial, suspension and revocation of license.
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(a) The State Fire Marshal may deny a license to any
applicant who fails to comply with the rules established by the
State Fire Marshal, or who lacks the necessary qualifications.

(b) The State Fire Marshal may, upon complaint or upon his
or her own inquiry, and after notice to the licensee, suspend or
revoke a licensee’s license if:

(1) The license was granted upon an application or
documents supporting the application which materially misstated
the terms of the applicant’s qualifications or experience;

(2) The licensee subscribed or vouched for a material
misstatement in his or her application for licensure;

(3) The licensee incompetently or unsafely performs
plumbing, fire protection work or damper work; or

(4) The licensee violated any statute of this state, any
legislative rule or any ordinance of any municipality or county
of this state which protects the consumer or public against unfair,
unsafe, unlawful or improper business practices.
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§29-3D-7. Penalties.
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(a) On and after January 1, 2009, a person performing or
offering to perform fire protection work without a license issued
by the State Fire Marshal, is subject to a citation.

(b) On and after January 1, 2016, a person performing or
offering to perform, or an employer authorizing a person not
exempt by the provisions of section three of this article, to
perform, damper work without a license issued by the State Fire
Marshal, is subject to a citation.

(c) Any person continuing to engage in fire protection work
or damper work after the issuance of a citation is guilty of a
misdemeanor and, upon conviction thereof, is subject to the
following penalties:

(1) For the first offense, a fine of not less than $200 nor
more than $1,000;

(2) For the second offense, a fine of not less than $500 nor
more than $2,000, or confinement in jail for not more than six
months, or both;

(3) For the third and subsequent offenses, a fine of not less
than $1,000 nor more than $5,000, and confinement in jail for
not less than thirty days nor more than one year.

(d) Each day after a citation is given that a person continues
to perform, or an employer continues to authorize a person to
perform, fire protection work or damper work, which is not
exempt by the provisions of section three of this article, is a
separate offense and punishable accordingly.

(e)(1) The State Fire Marshal may institute proceedings in
the circuit court of Kanawha County or the county where the
alleged violation of the provisions of this article occurred or are
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now occurring to enjoin any violation of any provision of this
article.

(2) A circuit court by injunction may compel compliance
with the provisions of this article, with the lawful orders of the
State Fire Marshal and with any final decision of the State Fire
Marshal.

(3) The State Fire Marshal shall be represented in all such
proceedings by the Attorney General or his or her assistants.

(f) Any person adversely affected by an action of the State
Fire Marshal may appeal the action pursuant to the provisions of
chapter twenty-nine-a of this code.

§29-3D-8. Inapplicability of local ordinances.
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(a) On and after January 1, 2009, a political subdivision of
this state may not require, as a condition precedent to the
performance of fire protection work in the political subdivision,
a person who holds a valid and current license to perform fire
protection work issued under the provisions of this article, to
have any other license or other evidence of competence as a fire
protection worker.

(b) On and after January 1, 2016, a political subdivision of
this state may not require, as a condition precedent to the
performance of damper work in the political subdivision, a
person who holds a valid and current license to perform damper
work issued under this article to have any other license or other
evidence of competence beyond those required by the State Fire
Marshal and the Commissioner of Labor to perform damper
work.
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CHAPTER 105

(Com. Sub. for H. B. 4339 - By Delegates Campbell, Hartman,
Lynch, Sponaugle, Manchin, White and Hamilton)

[Passed March 8, 2014; in effect ninety days from passage.]
[Approved by the Governor on March 31, 2014.]

AN ACT to amend and reenact §22-16-11 and §22-16-12 of the Code
of West Virginia, 1931, as amended, relating to authorizing the
expenditures of moneys from the Closure Cost Assistance Fund to
facilitate the closure of the Elkins-Randolph County Landfill and
the Webster County Landfill; authorizing expenditures of moneys
from the Closure Cost Assistance Fund to complete post closure
maintenance and monitoring; and limiting liability of state and
Wayne County economic development authority if permit is
transferred.

Be it enacted by the Legislature of West Virginia:

That §22-16-11 and §22-16-12 of the Code of West Virginia, 1931,
as amended, be amended and reenacted, all to read as follows:

ARTICLE 16. SOLID WASTE LANDFILL CLOSURE
ASSISTANCE PROGRAM.

§22-16-11. Application for closure assistance.

1 (a) The secretary shall provide an application and application
2 procedure for all permitees of solid waste landfills desiring to
3 receive closure assistance under this article.

4 (b) The secretary shall, within a reasonable time after receipt
5 of acomplete application, notify the applicant of the acceptance
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or rejection of the application. If the application is rejected the
notice shall contain the reasons for the rejection.

§22-16-12. Solid Waste Facility Closure Cost Assistance Fund;
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closure extension; reporting requirements.

(a) The “Closure Cost Assistance Fund” continues as a
special revenue account in the State Treasury. The fund operates
as a special fund in which all deposits and payments do not
expire to the General Revenue Fund, but remain in the account
and are available for expenditure in the succeeding fiscal year.
Separate subaccounts may be established within the special
account for the purpose of identification of various revenue
resources and payment of specific obligations.

(b) Interest earned on any money in the fund shall be
deposited to the credit of the fund.

(c) The fund consists of the following:

(1) Moneys collected and deposited in the State Treasury
which are specifically designated by Acts of the Legislature for
inclusion in the fund, including moneys collected and deposited
into the fund pursuant to section four of this article;

(2) Contributions, grants and gifts from any source, both
public and private, which may be used by the secretary for any
project or projects;

(3) Amounts repaid by permitees pursuant to section
eighteen, article fifteen of this chapter; and

(4) All interest earned on investments made by the state from
moneys deposited in this fund.

(d) The Solid Waste Management Board, upon written
approval of the secretary, has the authority to pledge all or part
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of the revenues paid into the Closure Cost Assistance Fund as
needed to meet the requirements of any revenue bond issue or
issues of the Solid Waste Management Board authorized by this
article, including the payment of principal of, interest and
redemption premium, if any, on the revenue bonds and the
establishing and maintaining of a reserve fund or funds for the
payment of the principal of, interest and redemption premium,
if any, on the revenue bond issue or issues where other moneys
pledged may be insufficient. Any pledge of moneys in the
Closure Cost Assistance Fund for revenue bonds is a prior and
superior charge on the fund over the use of any of the moneys in
the fund to pay for the cost of any project on a cash basis.
Expenditures from the fund, other than for the retirement of
revenue bonds, may only be made in accordance with this article.

(e) The amounts deposited in the fund may be expended only
on the cost of projects as provided in sections three and fifteen
of this article, as provided in subsection (f) of this section and
for payment of bonds and notes issued pursuant to section five
of this article. No more than two percent of the annual deposits
to such the fund may be used for administrative purposes.

(f) Notwithstanding any provision of this article, upon
request of the Solid Waste Management Board, and with the
approval of the projects by the Secretary of the Department of
Environmental Protection, the secretary may pledge and place
into escrow accounts up to an aggregate of $2,000,000 of the
fund to satisfy two years debt service requirement that permitees
of publicly-owned landfills and transfer stations are required to
meet in order to obtain loans. Pledges shall be made on a project-
by-project basis, may not exceed $500,000 for a project and are
made available after loan commitments are received. The
secretary may pledge funds for a loan only when the following
conditions are met:
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(1) The proceeds of the loan are used only to perform
construction of a transfer station or a composite liner system that
is required to meet title forty-seven, series thirty-eight, solid
waste management rules;

(2) The permittee dedicates all yearly debt service revenue,
as determined by the Public Service Commission, to meet the
repayment schedule of the loan, before it uses available revenue
for any other purpose; and

(3) That any funds pledged may only be paid to the lender if
the permittee is in default on the loan.

(g) Notwithstanding any provision of this code to the
contrary, the Elkins-Randolph County Landfill, located in
Randolph County, and the Webster County Landfill, located in
Webster County, are eligible for funds from the Solid Waste
Facility Closure Cost Assistance Fund necessary to complete
their closure upon the filing of appropriate application. Upon the
filing of an appropriate application, the Department of
Environmental Protection shall work with the applicant to ensure
the application meets the department’s requirements.

(h) The Department of Environmental Protection is required
to file, by January 1 of each year, an annual report with the Joint
Committee on Government and Finance providing details on the
manner in which the landfill closure assistance funds were
expended for the prior fiscal year.

(1) The Prichard Landfill in Wayne County is eligible for
funds from the Closure Cost Assistance Fund necessary to
complete post closure maintenance and monitoring upon the
filing of an appropriate application. In the event of a permit
transfer, neither the State nor the Wayne County economic
development authority or entity may assume any liability from
the private landfill other than post closure maintenance and
monitoring costs.
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CHAPTER 106

(Com. Sub. for S. B. 181 - By Senator Snyder)

[Passed March 8, 2014; in effect from passage.]
[Approved by the Governor on March 21, 2014.]

AN ACT to amend and reenact article 2, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of
Administration; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive or
administrative agencies of the state; authorizing certain of the
agencies to promulgate certain legislative rules in the form that the
rules were filed in the State Register; authorizing certain of the
agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the Legislative
Rule-Making Review Committee; authorizing the Department of
Administration to promulgate a legislative rule relating to state-
owned vehicles; and authorizing the Consolidated Public
Retirement Board to promulgate a legislative rule relating to the
Public Employees Retirement System.

Be it enacted by the Legislature of West Virginia:

That article 2, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 2. AUTHORIZATION FOR DEPARTMENT OF
ADMINISTRATION TO PROMULGATE
LEGISLATIVE RULES.

§64-2-1. Department of Administration.

1 The legislative rule filed in the State Register on July 25,
2 2013, authorized under the authority of section forty-eight,
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article three, chapter five-a of this code, relating to the
Department of Administration (state owned vehicles, 148 CSR
3), is authorized.

§64-2-2. Consolidated Public Retirement Board.
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The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section one, article ten-d,
chapter five of this code, modified by the Consolidated Public
Retirement Board to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
August 30, 2013, relating to the Consolidated Public Retirement
Board (Public Employees Retirement System, 162 CSRY), is
authorized with the following amendment:

On page three, subsection 8.1, line seventeen, following the
word “System”, by inserting a colon and the following: “And
provided further, That beginning July 1, 2014, each participating
public employer shall contribute fourteen percent (14%) of each
compensation payment of all its employees who are members of
the Public Employees Retirement System.”.

CHAPTER 107

(Com. Sub. for S. B. 133 - By Senator Snyder)

[Passed March 8, 2014; in effect from passage.]
[Approved by the Governor on April 1, 2014.]

ACT to amend and reenact article 3, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of
Environmental Protection; legislative mandate or authorization for
the promulgation of certain legislative rules by various executive
or administrative agencies of the state; authorizing certain of the
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agencies to promulgate certain legislative rules as amended by the
Legislature; authorizing certain of the agencies to promulgate
certain legislative rules in the form that the rules were filed in the
State Register; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the Legislative Rule-Making Review
Committee; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the Legislative Rule-Making Review
Committee and as amended by the Legislature; authorizing the
Department of Environmental Protection to promulgate a
legislative rule relating to horizontal well development;
authorizing the Department of Environmental Protection to
promulgate a legislative rule relating to ambient air quality
standards; authorizing the Department of Environmental Protection
to promulgate a legislative rule relating to permits for construction
and major modification of major stationary sources for the
prevention of significant deterioration of air quality; authorizing
the Department of Environmental Protection to promulgate a
legislative rule relating to standards of performance for new
stationary sources; authorizing the Department of Environmental
Protection to promulgate a legislative rule relating to the control of
air pollution from the combustion of solid waste; authorizing the
Department of Environmental Protection to promulgate a
legislative rule relating to permits for construction and major
modification of major stationary sources which cause or contribute
to nonaftainment areas; authorizing the Department of
Environmental Protection to promulgate a legislative rule relating
to the control of air pollution from hazardous waste treatment,
storage and disposal facilities; authorizing the Department of
Environmental Protection to promulgate a legislative rule relating
to emission standards for hazardous air pollutants; authorizing the
Department of Environmental Protection to promulgate a
legislative rule relating to requirements governing water quality
standards; authorizing the Department of Environmental Protection
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to promulgate a legislative rule relating to state certification of
activities requiring federal licenses and permits; and authorizing
the Department of Environmental Protection to promulgate a
legislative rule relating to voluntary remediation and
redevelopment.

Be it enacted by the Legislature of West Virginia:

That article 3, chapter 64 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

ARTICLE 3. AUTHORIZATION FOR DEPARTMENT OF

ENVIRONMENTAL PROTECTION TO
PROMULGATE LEGISLATIVE RULES.

§64-3-1. Department of Environmental Protection.
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(a) The legislative rule filed in the State Register on May 6,
2013, authorized under the authority of section six, article six-a,
chapter twenty-two of this code, approved for promulgation by
the Legislature on April 12, 2013, relating to the Department of
Environmental Protection (horizontal well development, 35 CSR
8), is authorized with the following amendment:

On pages ten and eleven, by striking out all of subdivision
5.7.a. and inserting in lieu thereof a new subdivision 5.7.a. to
read as follows:

5.7.a. All applications for well work permits shall be
accompanied by a well site safety plan to address proper safety
measures to be employed for the protection of persons on the
well site, as well as the general public in the area surrounding the
well site. Each plan shall be specific to the well site described in
the permit application and include the surrounding area. The
plan shall encompass all aspects of the operation, including the
actual well work for which the permit is sought, the anticipated
MSDS for the chemical components added to the hydraulic
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fracturing fluid, and completion, production, and work-over
activities. It shall be made available on the well site during all
phases of the operation and provide an emergency point of
contact and twenty-four (24)-hour contact information for the
well operator. At least seven (7) days before commencement of
well work or site preparation work that involves any disturbance
of the land, the well operator shall provide a copy of the well site
safety plan to the local emergency planning committee (LEPC)
for the emergency planning district in which the well work will
occur or to the county office of emergency services. The
operator shall also provide one copy of the Well Site Safety Plan
to the surface owner, any water purveyor and any surface owner
subject to notice and water testing as provided in section 15 of
this rule: Provided, That in the event the Well Site Safety Plan
previously provided to a surface owner, water purveyor or
surface owner, is later amended, in whole or in part, the operator
shall provide a copy of the amendments to the surface owner,
water purveyor or surface owner. The operator should work
closely with the local first responders to familiarize them with
potential incidents that are related to oil and gas development, so
that the local first responders have the information they need to
provide the support necessary for the operator to implement the
well site safety plan. The well site safety plan shall include, at a
minimum, the information contained in subdivisions 5.7.b.
through 5.7.h.

(b) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section four, article five,
chapter twenty-two of this code, relating to the Department of
Environmental Protection (ambient air quality standards, 45 CSR
8), is authorized.

(c) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section four, article five,
chapter twenty-two of this code, modified by the Department of
Environmental Protection to meet the objections of the
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Legislative Rule-Making Review Committee and refiled in the
State Register on September 4, 2013, relating to the Department
of Environmental Protection (permits for construction and major
modification of major stationary sources for the prevention of
significant deterioration of air quality,45 CSR 14), is authorized.

(d) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section four, article five,
chapter twenty-two of this code, relating to the Department of
Environmental Protection (standards of performance for new
stationary sources, 45 CSR 16), is authorized.

(e) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section four, article five,
chapter twenty-two of this code, relating to the Department of
Environmental Protection (control of air pollution from
combustion of solid waste, 45 CSR 18), is authorized.

(f) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section four, article five,
chapter twenty-two of this code, relating to the Department of
Environmental Protection (permits for construction and major
modification of major stationary sources which cause or
contribute to nonattainment areas, 45 CSR 19), is authorized.

(g) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section four, article five,
chapter twenty-two of this code, relating to the Department of
Environmental Protection (control of air pollution from
hazardous waste treatment, storage or disposal facilities, 45 CSR
25), is authorized.

(h) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section four, article five,
chapter twenty-two of this code, relating to the Department of
Environmental Protection (emission standards for hazardous air
pollutants, 45 CSR 34), is authorized.
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(1) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section four, article
eleven, chapter twenty-two of this code, modified by the
Department of Environmental Protection to meet the objections
of the Legislative Rule-Making Review Committee and refiled
in the State Register on November 27, 2013, relating to the
Department of Environmental Protection (requirements
governing water quality standards, 47 CSR 2), is authorized with
the following amendment:

On page thirty-seven, parameter 8.1, by striking out the
words “For water with pH <6.5 or >9.0";

And,

On page thirty-seven, by striking out all of parameters 8.1.1
and 8.1.2.

(j) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section seven, article
eleven, chapter twenty-two of this code, modified by the
Department of Environmental Protection to meet the objections
of the Legislative Rule-Making Review Committee and refiled
in the State Register on December 18, 2013, relating to the
Department of Environmental Protection (state certification of
activities requiring federal licenses and permits, 47 CSR 5A), is
authorized.

(k) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section three, article
twenty-two, chapter twenty-two of this code, modified by the
Department of Environmental Protection to meet the objections
of the Legislative Rule-Making Review Committee and refiled
in the State Register on December 17, 2013, relating to the
Department of Environmental Protection (voluntary remediation
and redevelopment, 60 CSR 3), is authorized, with the following
amendment:
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On page two, subsection 2.22., line twenty-one, following
the words “refers to a”, by striking the “A”; and

On page three, subsection 2.35., line twenty-six, by striking
the words “Section 3 of Article 22"; and

On page nine, paragraph 4.3.d.6., line thirty-five, by striking
the character “2" at the beginning of the line; and

On page nine, paragraph 4.3.d.6., line forty-five, following
the words “greater than”, by striking the character “2"; and

On page ten, subdivision 5.1.d., line three, following the
words “W.Va. Code §22-22", by inserting a hyphen and the
words ‘1, et seq.’; and

On page fourteen, subdivision 5.3 k., line four, following the
words “and practical knowledge” by striking the semi-colon; and

On page fifteen, subdivision 5.5.e., line three, by striking the
word “thirty” at the beginning of the line; and

On page nineteen, subparagraph 7.4.b.21.A., line twenty, by
renumbering the subparagraph as 7.4.b.1.A.; and

On page nineteen, subparagraph 7.4.b.31.B., line
twenty-four, by renumbering the subparagraph as 7.4.b.1.B.; and

On page nineteen, subparagraph 7.4.b. .1.C., line
twenty-nine, by renumbering the subparagraph as 7.4.b.1.C.; and

On page nineteen, paragraph 7.4.b.52., line thirty-three, by
renumbering the paragraph as 7.4.b.2.; and

On page nineteen, subparagraph 7.4.b.62.A., line
thirty-eight, by renumbering the subparagraph as 7.4.b.2.A.; and

On page twenty, subparagraph 7.4.b.72.B, line one, by
renumbering the subparagraph as 7.4.b.2.B.; and
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On page twenty, paragraph 7.4.b.83., line five, by
renumbering the it as subparagraph 7.4.b.2.C.; and

On page twenty, subparagraph 7.4.b.105, line fifteen, by
renumbering the subparagraph as 7.4.b.2.D.; and

On page thirty-six, paragraph 10.2.b., at the beginning of
line sixteen, by striking the “5", before the words “five days”;
and

On page thirty-eight, subdivision 11.4., line six, following
the words “have been submitted to the”, by striking the word
“Division” and inserting in lieu thereof the word “Department”;
and

On page thirty-eight, paragraph 12.2.a., line thirty-six,
following the words “applicant and determine within”, by
striking the word “sixty”; and

On page thirty-nine, paragraph 12.2.c., line fifteen, following
the words “final report was properly issued, he”, by inserting the
words “or she”.

CHAPTER 108

(Com. Sub. for S. B. 196 - By Senator Snyder)

[Passed March 7, 2014; in effect from passage.]
[Approved by the Governor on March 31, 2014.}

ACT to amend and reenact article 4, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of
Education and the Arts; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive and
administrative agencies of the state; authorizing certain of the
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agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the Legislative
Rule-Making Review Committee; and authorizing the Division of
Rehabilitation Services to promulgate a legislative rule relating to
the Ron Yost Personal Assistance Services Board.

Be it enacted by the Legislature of West Virginia:

That article 4, chapter 64 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

ARTICLE 4. AUTHORIZATION FOR THE DEPARTMENT OF

§64
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EDUCATION AND THE ARTS TO
PROMULGATE LEGISLATIVE RULES.

-4-1. Division of Rehabilitation Services.

The legislative rule filed in the State Register on July 19,
2013, authorized under the authority of section six, article ten-1,
chapter eighteen of this code, modified by the Division of
Rehabilitation Services to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on November 5, 2013, relating to the Division of
Rehabilitation Services(Ron Yost Personal Assistance Services
Act Board, 198 CSR 1), is authorized .

@

CHAPTER 109

(Com. Sub. for S. B. 155 - By Senator Snyder)

[Passed March 8, 2014; in effect from passage.]
[Approved by the Governor on April 1, 2014.]

ACT to amend and reenact article 5, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of Health



900 LEGISLATIVE RULES [Ch. 109

and Human Resources; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive or
administrative agencies of the state; authorizing certain of the
agencies to promulgate certain legislative rules in the form that the
rules were filed in the State Register; authorizing certain of the
agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the Legislative
Rule-Making Review Committee; authorizing certain of the
agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the Legislative
Rule-Making Review Committee and as amended by the
Legislature; authorizing the Department of Health and Human
Resources to promulgate a legislative rule relating to medication
administration by unlicensed personnel; authorizing the
Department of Health and Human Resources to promulgate a
legislative rule relating to child care centers’ licensing; authorizing
the Department of Health and Human Resources to promulgate a
legislative rule relating to clinical laboratory technician and
technologist licensure and certification; authorizing the
Department of Health and Human Resources to promulgate a
legislative rule relating to AIDS-related medical testing and
confidentiality; authorizing the Department of Health and Human
Resources to promulgate a legislative rule relating to the Cancer
Registry; authorizing the Department of Health and Human
Resources to promulgate a legislative rule relating to the Medical
Examiner’s rule for post-mortem inquiries; authorizing the Health
Care Authority to promulgate a legislative rule relating to the West
Virginia Health Information Network; authorizing the Bureau for
Child Support Enforcement to promulgate a legislative rule
relating to the bureau; repealing the Bureau for Child Support
Enforcement’s legislative rule relating to obtaining support from
federal and state tax refunds; repealing the Bureau for Child
Support Enforcement’s legislative rule relating to interstate income
withholding; authorizing the Bureau for Child Support
Enforcement to promulgate a legislative rule relating to support
enforcement activities undertaken by the bureau; and authorizing
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the Bureau for Child Support Enforcement to promulgate a
legislative rule relating to the distribution of support payments.

Be it enacted by the Legislature of West Virginia:

That article 5, chapter 64 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

§64-5-1. Department of Health and Human Resources.

1
2
3
4
5
6
7
8
9

10
11
12

13
14
15
16
17
18
19
20

21
22
23
24

(a) The legislative rule filed in the State Register on July 29,
2013, authorized under the authority of section eleven, article
five-o, chapter sixteen of this code, modified by the Department
of Health and Human Resources to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on November 8, 2013, relating to the Department
of Health and Human Resources (medication administration by
unlicensed personnel, 64 CSR 60), is authorized with the
following amendment:

On page four, paragraph 2.13.a.4 after the word “appliances”
by changing the semicolon to a period striking out the word
‘6and”.

(b) The legislative rule filed in the State Register on July 29,
2013, authorized under the authority of section four, article two-
b, chapter forty-nine of this code, modified by the Department of
Health and Human Resources to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on December 3, 2013, relating to the Department
of Health and Human Resources (child care centers’ licensing,
78 CSR 1), is authorized, with the following amendment:

On page nine, subdivision 4.2.b, by removing the word
“thirty”, the left parenthesis, the number “30" and the right
parenthesis, and inserting in lieu thereof, the word “ninety”, the
left parenthesis, the number “90" and the right parenthesis;
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On page forty, subparagraph 13.3.a.3, line two, after the
word, “served” by striking out the semi-colon and the following
underlined words “provided that the center shall not use tables
with built-in multiple bucket-type seats after June 30, 2015";

On page forty, by striking subdivision 13.3.b in its entirety,
and in lieu thereof, inserting a new subdivision 13.3.b to read as
follows:

“13.3.b. Jumpers, and infant walkers are prohibited.”

On page forty, after subdivision 13.3.b, by inserting a new
subdivision 13.3.c to read as follows:

“13.3.c. Play pens and play yards, if used, must be
manufactured after February 28, 2013, properly disinfected after
each use and not used for multiple children at the same time.”;

On page forty-three, subparagraph 13.4.i.5, line three, after
the word “worn” by striking out the comma, and the following
words, “but the use of a blanket is prohibited in the crib” and by
un-striking and restoring the following words, “or a thin blanket
used for a covering. If a blanket is used, it shall be tucked around
the mattress of the crib and only cover the child high as his or
her chest”;

And,

On page forty-eight, by striking out in its entirety
subdivision 14.3.d and inserting in lieu thereof a new subdivision
14.3.d to read as follows:

“14.3.d. Restrictive equipment. Infant equipment that
restricts movement such as swings, play pens, play yards,
stationary activity centers (exersaurces), infant seats, etc., if
used, shall only be used for short periods of time not to exceed
fifteen (15) minutes in a four (4) hour period.”.
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§64-5-2. Bureau for Public Health.
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(a) The legislative rule filed in the State Register on July 24,
2013, authorized under the authority of section four, article one,
chapter sixteen of this code, modified by the Department of
Health and Human Resources to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on November 5, 2013, relating to the Department
of Health and Human Resources (clinical laboratory technician
and technologist licensure and certification, 64 CSR 57), is
authorized.

(b) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section four, article one,
chapter sixteen of this code, modified by the Department of
Health and Human Resources to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on December 9, 2013, relating to the Department
of Health and Human Resources (AIDS-related medical testing
and confidentiality, 64 CSR 64), is authorized with the following
amendments:

On page two, subdivision 4.1.e, by inserting the following
after the period, “The cost of the test not be passed through to
the patient by a public health department.”

On page six, paragraph 4.3.b.1., by striking out the words
“an oral” and inserting in lieu thereof the word “a”;

On page six, by striking out all of subparagraph 4.3.b.1.A.
and inserting in lieu thereof the following:

4.3.b.1.A. The court shall require the defendant or juvenile
respondent to submit to the testing not later than forty-eight
hours after the issuance of the order described in paragraph
4.3.b.1 of this subsection, unless good cause for delay is shown
upon a request for a hearing: Provided, That no such delay shall
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cause the HIV-related testing to be administered later than forty-
eight hours after the filing of any indictment or information
regarding an adult defendant or the filing of a petition regarding
a juvenile respondent.

4.3.b.1.B. The prosecuting attorney may, upon the request of
the victim or the victim’s parent or legal guardian, and with
notice to the defendant or juvenile respondent, apply to the court
for an order directing that an appropriate human
immunodeficiency virus (HIV) test or other STD test be
performed on a defendant charged with or a juvenile subject to
a petition involving the offenses of prostitution, sexual abuse,
sexual assault or incest.

On page six, by striking out all of part 4.3.b.1.A.1.;
On page six, by striking out all of paragraph 4.3.b.2.;
And renumbering the remaining paragraphs;

On page six, by striking out all of paragraph 4.3.b.6. and
inserting in lieu thereof the following:

4.3.b.5. The costs of testing may be charged to the defendant
or juvenile respondent, or to that person’s medical insurance
provider, unless determined unable to pay by the court having
jurisdiction over the matter. If the defendant or juvenile is unable
to pay, the cost of laboratory testing for HIV testing may be
borne by the bureau or the local health department.

4.3.b.5.A. The commissioner designates and authorizes all
health care providers operating in regional jails, correctional or
juvenile facilities to administer HIV tests, either by taking blood
or oral specimens, and transmitting those specimens to the
Office of Laboratory Services in accordance with instructions set
forth at: http://www.wvdhhr.org/labservices/labe/HIV/
index.cfm.
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4.3.b.5.B. Laboratory testing done on specimens sent to the
Office of Laboratory Services by health care providers for
regional jails, correctional or juvenile facilities shall be
performed at no cost to the jails, facilities or health care
providers.;

And,

On page seven, by striking out all of subdivision 4.3.d. and
inserting in lieu thereof a new subdivision, designated
subdivision 4.3.d., to read as follows:

4.3.d. A person convicted or a juvenile adjudicated of the
offenses described in this subsection may be required to undergo
HIV-related testing and counseling immediately upon conviction
or adjudication: Provided, That if the person convicted or
adjudicated has been tested in accordance with the provisions of
subdivision 4.3.b. of this subsection, that person need not be
retested.

(c) The legislative rule filed in the State Register on July 24,
2013, authorized under the authority of section two-a, article
five-a, chapter sixteen of this code, modified by the Department
of Health and Human Resources to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 7, 2013, relating to the Department of
Health and Human Resources (Cancer Registry, 64 CSR 68), is
authorized.

(d) The legislative rule filed in the State Register on July 24,
2013, authorized under the authority of section three, article
twelve, chapter sixty-one of this code, modified by the
Department of Health and Human Resources to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on November 5, 2013, relating
to the Department of Health and Human Resources (Medical
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Examiner rule for postmortem inquiries, 64 CSR 84), is
authorized.

§64-5-3. Health Care Authority.
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The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section seven, article
twenty-nine-g, chapter sixteen of this code, modified by the
Health Care Authority to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on September 4, 2013, relating to the Health Care
Authority (West Virginia Health Information Network, 65 CSR
28), is authorized.

§64-5-4. Bureau for Child Support Enforcement.
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(a) The legislative rule filed in the State Register on July 29,
2013, authorized under the authority of section one hundred five,
article eighteen, chapter forty-eight of this code, modified by the
Bureau for Child Support Enforcement to meet the objections of
the Legislative Rule-Making Review Committee and refiled in
the State Register on December 18, 2013, relating to the Bureau
for Child Support Enforcement (the Bureau for Child Support
Enforcement, 97 CSR 1), is authorized.

(b) The legislative rule filed in the State Register on July 29,
2013, authorized under the authority of section one hundred five,
article eighteen, chapter forty-eight of this code, relating to the
Bureau for Child Support Enforcement (obtaining support from
federal and state tax refunds, 97 CSR 3), is repealed.

(c) The legislative rule filed in the State Register on July 29,
2013, authorized under the authority of section one hundred five,
article eighteen, chapter forty-eight of this code, relating to the
Bureau for Child Support Enforcement (interstate income
withholding, 97 CSR 4), is repealed.
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(d) The legislative rule filed in the State Register on July 29,
2013, authorized under the authority of section one hundred five,
article eighteen, chapter forty-eight of this code, modified by the
Bureau for Child Support Enforcement to meet the objections of
the Legislative Rule-Making Review Committee and refiled in
the State Register on December 18, 2013, relating to the Bureau
for Child Support Enforcement (support enforcement activities
undertaken by the Bureau for Child Support Enforcement, 97
CSR 6), is authorized.

(e) The legislative rule filed in the State Register on July 29,
2013, authorized under the authority of section one hundred five,
article eighteen, chapter forty-eight of this code, modified by the
Bureau for Child Support Enforcement to meet the objections of
the Legislative Rule-Making Review Committee and refiled in
the State Register on December 18, 2013, relating to the Bureau
for Child Support Enforcement (distribution of support
payments, 97 CSR 7), is authorized.

CHAPTER 110

(Com. Sub. for H. B. 4067 - By Delegates Poore, Marcum,
Fleischauer, Frich, and Eldridge)

{Passed March 5, 2014; in effect from passage.]
[Approved by the Governor on March 21, 2014.]

ACT to amend and reenact article 6, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of Military
Affairs and Public Safety and the procedures relating thereto;
legislative mandate or authorization for the promulgation of certain
legislative rules by various executive or administrative agencies of
the Department of Military Affairs and Public Safety; authorizing
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certain of the agencies to promulgate certain legislative rules in the
form that the rules were filed in the State Register; authorizing
certain of the agencies to promulgate certain legislative rules with
various modifications presented to and recommended by the
Legislative Rule-Making Review Committee; authorizing certain
of the agencies to promulgate certain legislative rules as amended
by the Legislature; authorizing certain of the agencies to
promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee and as amended by the Legislature; authorizing
the State Fire Marshal to promulgate a legislative rule relating to
certification of electrical inspectors; authorizing the Fire
Commission to promulgate a legislative rule relating to the State
Fire Code; authorizing the Fire Commission to promulgate a
legislative rule relating to certification of home inspectors;
authorizing the Regional Jail and Correctional Facility Authority
to promulgate a legislative rule relating to criteria and procedures
for determination of projected cost per day for inmates
incarcerated in regional jails operated by the Authority; and
authorizing the Governor’s Committee on Crime, Delinquency and
Correction to promulgate a legislative rule relating to law
enforcement training and certification standards.

Be it enacted by the Legislature of West Virginia:

That article 6, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 6. AUTHORIZATION FOR DEPARTMENT OF
MILITARY AFFAIRS AND PUBLIC
SAFETY TO PROMULGATE LEGISLATIVE
RULES.

§64-6-1. State Fire Marshal.

1 The legislative rule filed in the State Register on July 25,
2 2013, authorized under the authority of section four, article
3 three-c, chapter twenty-nine of this code, modified by the State
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Fire Marshal to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
December 3, 2013, relating to the State Fire Marshal
(certification of electrical inspectors, 103 CSR 1), is authorized.

§64-6-2. Fire Commission.

1
2
3
4
5
6
7

o0

11
12
13
14

15
16
17
18

19
20
21
22

23
24
25
26

(a) The legislative rule filed in the State Register on June 19,
2013, authorized under the authority of section five, article three,
chapter twenty-nine of this code, modified by the Fire
Commission to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
December 3, 2013, relating to the Fire Commission (State Fire
Code, 87 CSR 1), is authorized, with the following amendment:

On page 1, subparagraph 2.1.a.1.A., in the first sentence,
after the words “is subject to this” by striking out the word
“section” and inserting in lieu thereof the word “paragraph’;

On page 1, subparagraph 2.1.a.1.A., in the third sentence,
after the words “exempted from the provisions of this” by
striking out the word “section” and inserting in lieu thereof the
word “paragraph”;

On page 2, subparagraph 2.1.a.1.C., in the first sentence,
after the words “as defined in” by striking out the word
“subsections” and inserting in lieu thereof the word
“subparagraphs”;

On page 2, subparagraph 2.1.a.1.E., in the first sentence,
after the words “in accordance with” by striking out the word
“Subsection” and inserting in lieu thereof the word
“subparagraph”;

On page 2, subparagraph 2.1.a.1.F., in the first sentence,
after the words “as defined in” by striking out the word
“subsections” and inserting in lieu thereof the word
“subparagraphs”;
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On page 2, subparagraph 2.1.a.1.G., in the first sentence,
after the words “in accordance with” by striking out the word
“subsection” and inserting in lieu thereof the word
“subparagraph”;

On page 3, subparagraph 2.1.a.1.H., after the words “as
defined in” by striking out the word “Subsections” and inserting
in lieu thereof the word “subparagraphs”;

On page 3, paragraph 2.2.a.1., by striking out said paragraph
2.2.a.1. and inserting in lieu thereof a new paragraph 2.2.a.1 to
read as follows:

“All residential occupancies, except one or two family
dwellings, shall prominently display signage stating whether the
building contains an approved automatic sprinkler and whether
the windows are capable of being opened or broken in an
emergency.”;

On page 5, subsection (5) under Notes to Table 2.2.a., after
the words “40 feet in height as measured per” by striking out the
word “Section” and inserting in lieu thereof the word
“subparagraph”;

On page 7, subparagraph 2.2.d.3.E., after the words “from
the requirements of this” by striking out the word “subsection”
and inserting in lieu thereof the word “paragraph”;

On page 10, paragraph 2.2.i.5., after the words “comply with
the residential requirements of” by striking out the words
“subsection 11.6 of this section” and inserting in lieu thereof the
words “subdivision 2.2.]. of this subsection”;

Onpage 11, subparagraph 2.2.n.2.A., in the second sentence,
after the word “This” by striking out the word “division” and
inserting in lieu thereof the word “subparagraph”;

On page 12, part 2.2.n.2.1.1., after the words “meet the
requirements of” by striking out the words “Subsections 11.1 and
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11.6” and inserting in lieu thereof the words “paragraph 2.2.d.1.
and subdivision 2.2.j.”;

On page 12, subparagraph 2.2.n.2.N., after the words “meet
the requirements of”’ by striking out the words “section 7 of this
Rule of Residential Occupancies” and inserting in lieu thereof
the words ‘“subdivision 2.2.c. of this rule”;

On page 13, subparagraph 2.2.0.2.A., at the end of the third
sentence, after the words “pyrotechnics display as provided in
this” by striking out the word “section” and inserting in lieu
thereof the word “subdivision”;

On page 13, subparagraph 2.2.0.2.A., in the fourth sentence,
after the words “paid by the provisions of this” by striking out
the word “section” and inserting in lieu thereof the word
“subdivision”;

On page 13, subparagraph 2.2.0.2.A., in the last sentence,
after the words “permit granted under this” by striking out the
word “subsection” and inserting in lieu thereof the word
“subdivision”;

On page 14, paragraph 2.2.p.1., after the words “For the
purposes of this” by striking out the word “subsection” and
inserting in lieu thereof the word “subdivision”;

On page 17, subparagraph 2.2.q.6.D., after the words
“dwelling or building listed in” by striking out the word
“subsection” and inserting in lieu thereof the word
“subparagraph”;

On page 17, subparagraph 2.2.q.6.E., in the first sentence,
after the words “dwelling or building listed in” by striking out
the word “subsection” and inserting in lieu thereof the word
“subparagraph” and after the words “ground vibration and
airblast limits listed in” by striking out the word “subsection”
and inserting in lieu thereof the word “subparagraph”;
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On page 18, subparagraph 2.2.q.6.F., in the first sentence,
after the words “For structures not listed in” by striking out the
word “subsection” and inserting in lieu thereof the word
“subparagraph” and in the second sentence, after the words
“dwelling or building listed in” by striking out the word
“subsection” and inserting in lieu thereof the word
“subparagraph”;

On page 20, subparagraph 2.2.w.2.E., by striking out the
subparagraph designation “2.2.w.2.E.” and inserting in lieu
thereof the subparagraph designation ‘“2.2.u.2.E.”;

On page 21, subparagraph 2.2.u.2.0., in the proviso, after the
words “for the purposes of this” by striking out the word
“subsection” and inserting in lieu thereof the word
“subparagraph”;

On page 21, subparagraph 2.2.u.2.T., after the words “if
required by” by striking out the word “subsection” and inserting
in lieu thereof the word “subparagraph”;

On page 22, section 5, at the end of the section, after the
words “an appeal to the State Fire Commission as outlined in”
by striking out the words “section 13” and inserting in lieu
thereof the words “section 17”;

And,

On page 26, section 16, by striking out said section 16 in its
entirety and inserting in lieu thereof the words “The owner or
occupant of a new building, or a building that has had 50% or
more of the space renovated or reconstructed, shall obtain a
certificate of occupancy before the building is occupied or used
for its intended purpose.”.

(b) The legislative rule filed in the State Register on June 19,
2013, authorized under the authority of section five-b, article
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119 three, chapter twenty-nine of this code, modified by the Fire
120 Commission to meet the objections of the Legislative Rule-
121 Making Review Committee and refiled in the State Register on
122 December 3,2013, relating to the Fire Commission (certification
123 of home inspectors, 87 CSR 5), is authorized, with the following
124 amendment:

125 On page 13, subsection 18.5, after the words “in compliance
126 with West Virginia Code” by striking out the word “§ 29-3-
127 16(a)” and inserting in lieu thereof the word “§29-3-16a(a)”.

§64-6-3. Regional Jail and Correctional Facility Authority.

The legislative rule filed in the state register on July 26,
2013, authorized under the authority of section ten, article
twenty, chapter thirty-one of this code, modified by the Regional
Jail and Correctional Facility Authority to meet the objections of
the legislative rule-making review committee and refiled in the
state register on October 30, 2013, relating to the Regional Jail
and Correctional Facility Authority (criteria and procedures for
determination of projected cost per day for inmates incarcerated
in regional jails operated by the Authority, 94 CSR 7), is
authorized with the following amendment:

O 0N W=

—_
o

11 On pages one and two, section two, by striking out all of
12 subsections 2.3 and 2.4 and inserting in lieu thereof two new
13 subsections, designated subsections 2.3 and 2.4, to read a
14 follows:

15 2.3. The projected expenditure schedule will be divided by
16 the previous fiscal year’s billed average daily inmate population
17 toyield the preliminary projected cost per inmate day. The West
18 Virginia Regional Jail and Correctional Facility Board,
19 established under W. Va. Code §31-20-3, shall evaluate the
20 preliminary projected cost per inmate day to determine if
21 reductions can be implemented based on other revenues, cash
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reserves, and cost efficiency efforts. The Board may reduce the
preliminary projected cost per inmate day based on adopting a
fiscally sound annual operating budget.

2.4. The Board’s approved cost per inmate day shall then
become effective as of July 1st of the next fiscal year’s budget
following the October projection.

-6-4. Governor’s Committee on Crime, Delinquency and

Correction.

The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section three, article
twenty-nine, chapter thirty of this code, modified by the
Governor’s Committee on Crime, Delinquency and Correction
to meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on October 10, 2013,
relating to the Governor’s Committee on Crime, Delinquency
and Correction (law enforcement training and certification
standards, 149 CSR 2), is authorized.

*

CHAPTER 111

(Com. Sub. for S. B. 167 - By Senator Snyder)

[Passed March 8, 2014; in effect ninety days from passage.]
[Approved by the Governor on March 31, 2014.]

ACT to amend and reenact article 7, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of
Revenue; legislative mandate or authorization for the promulgation
of certain legislative rules by various executive or administrative
agencies of the state; authorizing certain of the agencies to
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promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee; authorizing certain of the agencies to
promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee and as amended by the Legislature; authorizing
the State Tax Department to promulgate a legislative rule relating
to the municipal sales and service and use tax administration;
authorizing the State Tax Department to promulgate a legislative
rule relating to the special reclamation tax credit; authorizing the
State Tax Department to promulgate a legislative rule relating to
the withholding or denial of personal income tax refunds from
taxpayers who owe municipal or magistrate court costs;
authorizing the Insurance Commissioner to promulgate a
legislative rule relating to utilization review and benefit
determination; authorizing the Insurance Commissioner to
promulgate a legislative rule relating to a health plan insurer
internal grievance procedure; authorizing the Insurance
Commissioner to promulgate a legislative rule relating to external
review of adverse health insurance determinations; authorizing the
Alcohol Beverage Control Commission to promulgate alegislative
rule relating to private club licensing; authorizing the Alcohol
Beverage Control Commission to promulgate a legislative rule
relating to farm wineries; authorizing the Alcohol Beverage
Control Commission to promulgate a legislative rule relating to the
sale of wine; authorizing the Alcohol Beverage Control
Commission to promulgate a legislative rule relating to
nonintoxicating beer licensing and operations procedures; and
authorizing the Racing Commission to promulgate a legislative
rule relating to thoroughbred racing.

Be it enacted by the Legislature of West Virginia:

That article 7, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:
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ARTICLE 7. AUTHORIZATION FOR DEPARTMENT OF

REVENUE TO PROMULGATE
LEGISLATIVE RULES.

§64-7-1. State Tax Department.

1
2
3
4
5
6
7
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(a) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section eleven-c, article
ten, chapter eleven of this code, modified by the State Tax
Department to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
November 26, 2013, relating to the State Tax Department
(municipal sales and service and use tax administration, 110
CSR 28), is authorized.

(b) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section eleven, article
three, chapter twenty-two of this code, modified by the State Tax
Department to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
November 26, 2013, relating to the State Tax Department
(special reclamation tax credit, 110 CSR 29), is authorized.

(c) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section two-c, article
three, chapter fifty of this code, modified by the State Tax
Department to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
November 26, 2013, relating to the State Tax Department
(withholding or denial of personal income tax refunds from
taxpayers who owe municipal or magistrate court costs, 110 CSR
40), is authorized.

§64-7-2. Insurance Commissioner.

1
2

(a) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section four, article
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sixteen-h, chapter thirty-three of this code, modified by the
Insurance Commissioner to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on November 1, 2013, relating to the Insurance
Commissioner (utilization review and benefit determination, 114
CSR 95), is authorized with the following amendments:

On page one, subsection 1.1., after the words “and benefit
determinations” by inserting a comma;

On page one, subsection 2.1., by striking out the word
“healthcare” and inserting in lieu thereof the words “health
care’’;

On page two, subsection 2.6., after the word “specialty” by
striking out the word “as” and inserting in lieu thereof the word
“that”;

On page three, subsection 2.15., by striking out the word
“no” and inserting in lieu thereof the word “not”;

On page three, subsection 2.16., by striking out the words
“except as otherwise specifically exempted in this definition”
and inserting in lieu thereof the words “but excluding the
excepted benefits defined in 42 U.S.C. § 300gg-91 and as
otherwise specifically excepted in this rule”;

On page five, subsection 2.17., by striking out the word
“state” and inserting in lieu thereof the words “West Virginia”;

On page five, subsection 2.24., by striking out the word “in”
and inserting in lieu thereof the word “an”;

On page six, subsection 2.28., by striking out the word “that”
and inserting in lieu thereof the words “the one”;

On page six, subdivision 2.30.a., by striking out the words
“the covered person’s life, health or ability to regain maximum
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function or in the opinion of an attending health care
professional with knowledge of the covered person’s medical
condition, would subject the covered person to severe pain that
cannot be adequately managed without the health care service or
treatment that is the subject of the request.” and inserting in lieu
thereof the words “the life or health of the covered person or the
ability of the covered person to regain maximum function; or”;

On page six, after subdivision 2.30.a., by inserting a new
subdivision, designated subdivision 2.30.b., to read as follows:

2.30.b. In the opinion of an attending health care
professional with knowledge of the covered person’s medical
condition, would subject the covered person to severe pain that
cannot be adequately managed without the health care service or
treatment that is the subject of the request.;

And by relettering the remaining subdivisions;

On page six, subdivision 2.30.b., by striking out “2.30.a2” and
inserting in lieu thereof “2.30.d”;

On page eight, subsection 6.1., by striking out the words “an
entity” and inserting in lieu thereof the words “a person”;

On page eight, subsection 6.1., after the word
“Commissioner” by inserting the words “or by statute or
legislative rule”;

On page nine, after paragraph 6.3.a.4., by inserting a new
paragraph, designated paragraph 6.3.a.5., to read as follows:

6.3.a.5. For purposes of calculating the time period for
refiling the benefit request or claim, the time period shall begin
to run upon the covered person’s receipt of the notice of
opportunity to resubmit.;
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On page ten, subdivision 7.1.b., by striking out the words “a
determination is required to be made under subsections 7.2 and
7.4" and inserting in lieu thereof the words “prospective and
retrospective review determinations are required to be made”;

On page eleven, paragraph 7.1.e.1., after the word “number”
by inserting the word “of”’;

On page twelve, subdivision 7.2.b., by striking out the words
“health carrier” and inserting in lieu thereof the word “issuer”;

On page fourteen, subdivision 7.3.c., by striking out the
comma and the word “and”;

On page fifteen, subdivision 8.1.a., by striking out the words
“health carrier” and inserting in lieu thereof the word “issuer”;

On page fifteen, after subdivision 8.1.b., by inserting a new
paragraph, designated paragraph 8.1.b.1., to read as follows:

8.1.b.1. If the covered person has failed to provide sufficient
information for the issuer to determine whether, or to what
extent, the benefits requested are covered benefits or payable
under the issuer’s health benefit plan, the issuer shall notify the
covered person as soon as possible, but in no event later than
twenty-four (24) hours after receipt of the request, either orally
or, if requested by the covered person, in writing of this failure
and state what specific information is needed. The issuer shall
provide the covered person a reasonable period of time to submit
the necessary information, taking into account the circumstances,
but in no event less than forty-eight (48) hours after notifying the
covered person or the covered person’s authorized representative
of the failure to submit sufficient information.;

And by renumbering the remaining paragraphs;

On page seventeen, subparagraph 8.2.a.9.A., by striking out
“8.2.a.8" and inserting in lieu thereof “8.2.a.7";
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On page seventeen, subparagraph 8.2.a.9.B., by striking out
“subparagraph 8.2.a.9.A” and inserting in lieu thereof
“paragraph 8.2.a.8";

On page nineteen, subdivision 9.3.d., after the words
“providers, paragraph” by striking out ““9.3.c.3" and inserting in
lieu thereof “9.3.c.1";

On page nineteen, subdivision 9.3.d., after the words
“amount in paragraph” by striking out ““9.3.c.3" and inserting in
lieu thereof “9.3.c.1";

And,

On page nineteen, paragraph 9.3.d.2., after the word
“benefits” by adding a period.

(b) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section four, article
sixteen-h, chapter thirty-three of this code, modified by the
Insurance Commissioner to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on November 1, 2013, relating to the Insurance
Commissioner (health plan insurer internal grievance procedure,
114 CSR 96), is authorized with the following amendments:

On page one, section two, by striking out the heading “§114-
96-1. Definitions.” and inserting in lieu thereof the heading
“§114-96-2. Definitions.”;

On page one, subsection 2.1., by striking out the word
“healthcare” and inserting in lieu thereof the words “health
care’”’;

On page one, subsection 2.1., after the word “terminated” by
adding a period;
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On page two, subdivision 2.3.a., by striking out the word
“external” and inserting in lieu thereof the word “internal”;

On page two, subdivision 2.3.c., after the word
“professional” by adding a semicolon;

On page two, subsection 2.6., by striking out the word “as”
and inserting in lieu thereof the word “that”;

On page three, subsection 2.15., by striking out the word
“no” and inserting in lieu thereof the word “not”;

On page four, subsection 2.18., by striking out the words
“except as otherwise specifically exempted in this definition”
and inserting in lieu thereof the words “but excluding the
excepted benefits defined in 42 U.S.C. § 300gg-91 and as
otherwise specifically excepted in this rule”;

On page five, subsection 2.19., by striking out the word
“state” and inserting in lieu thereof the words “West Virginia”;

On page six, subsection 2.26., by striking out the word “in”
and inserting in lieu thereof the word “an”;

On page seven, subsection 2.30., by striking out the word
“that” and inserting in lieu thereof the words “the one”;

On page seven, subdivision 2.32.c., by striking out “2.35.b”
and inserting in lieu thereof “2.32.d”;

On page nine, subsection 4.2., by striking out the words
“subdivision a of”’;

On page ten, subdivision 5.4.a., after “5.4.a.” by striking out
the period;

On page eleven, after subdivision 5.6.c., by inserting a new
subdivision, designated subdivision 5.6.d., to read as follows:
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5.6.d. The issuer shall make the provisions of subsection 5.4
known to the covered person within three working days after the
date of receipt of the grievance.;

On page thirteen, subdivision 5.8.g., by striking out the word
“upholds” and inserting in lieu thereof the word “denies”;

On page thirteen, paragraph 5.8.g.4., after the word “either”
by inserting the word “the”;

On page thirteen, paragraph 5.8.g.5., after the word
“circumstances” by inserting a comma;

On page thirteen, paragraph 5.8.g.5., by striking out the word
“provide” and inserting in lieu thereof the word “provided”;

On page thirteen, subparagraph 5.8.g.6.A., by striking out
“5.4.g.4" and inserting in lieu thereof “5.8.g.4";

On page thirteen, subparagraph 5.8.g.6.B., by striking out
“5.4.g.5" and inserting in lieu thereof “5.8.g.5";

On page thirteen, by striking out paragraph 5.8.h.1. in its
entirety;

On page fourteen, by striking out paragraph 5.8.h.2. in its
entirety;

And by renumbering the remaining paragraphs;

On page fourteen, paragraph 5.8.h.3., by striking out “if the
covered person decides not to file for an additional voluntary
review of the first level review decision involving an adverse
determination’;

On page fourteen, paragraph 5.9.a.3., after the words
“notices” by striking out the comma;
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On page fifteen, subdivision 6.4.b., after “6.4.b.” by striking
out the period;

On page sixteen, subdivision 6.5.d., after the semicolon by
adding the word “and”;

On page sixteen, by striking out subdivision 6.5.e. in its
entirety;

And by relettering the remaining subdivision;

On page sixteen, by striking out paragraphs 6.5.e.1 and
6.5.e.2 in their entirety;

On page sixteen, subsection 7.2., by striking out “5.1" and
inserting in lieu thereof “7.1";

On page eighteen, subparagraph 7.8.a.7.A., after the words
“as well as” by inserting the word “a”;

On page eighteen, subparagraph 7.8.a.7.A., after the word
“reaching” by inserting the word “the”;

On page nineteen, subparagraph 7.8.a.7.E., after the word
“circumstances” by inserting a comma;

On page nineteen, part 7.8.a.7.F.3., after the word “et” by
striking out the period;

On page nineteen, part 7.8.a.7.F.6., after the word “claim” by
inserting a comma;

And,

On page twenty, after subparagraph 7.8.b.1.B., by inserting
anew subparagraph, designated subparagraph 7.8.b.1.C., toread
as follows:
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7.8.b.1.C. Include in the English versions of all notices a
statement prominently displayed in any applicable non-English
language clearly indicating how to access the language services
provided by the carrier.

(c) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section four, article
sixteen-h, chapter thirty-three of this code, modified by the
Insurance Commissioner to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on November 1, 2013, relating to the Insurance
Commissioner (external review of adverse health insurance
determinations, 114 CSR 97), is authorized with the following
amendments:

On page one, subsection 2.1., after the word “terminated” by
adding period;

On page two, subdivision 2.3.c., after the word
“professional” by adding a semicolon;

On page two, subdivision 2.4.c., by striking out ‘“2.4a and
2.4b” and inserting in lieu thereof “2.4.a and 2.4.b”;

On page two, subdivision 2.4.d., by striking out “2.4a, 2.4b
and 2.4c” and inserting in lieu thereof “2.4.a, 2.4.b and 2.4.¢c”;

On page three, subsection 2.7., after the word
“Commissioner” by adding a period;

On page three, subsection 2.12., after the words “Emergency
medical condition” by striking out the single quotation mark and
inserting in lieu thereof a double quotation mark;

On page four, subsection 2.17., by striking out the words
“except as otherwise specifically exempted in this definition”
and inserting in lieu thereof the words “but excluding the
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excepted benefits defined in 42 U.S.C. § 300gg-91 and as
otherwise specifically excepted in this rule”;

On page eight, subsection 3.1., by striking out the words “A
written” and inserting in lieu thereof the words “An issuer shall
notify the covered person in writing of the covered person’s right
to request an external review. Such a written”;

On page eight, subdivision 3.1.c., by striking out the words
“subsection 15.1" and inserting in lieu thereof the words “section
14";

On page nine, paragraph 3.1.e.1., before the words “would
seriously” by striking out the comma;

On page nine, paragraph 3.1.f.1., after the word “life” by
striking out the comma and inserting in lieu thereof the words
“or health or”;

On page ten, subsection 5.3., by striking out the words
“expedited review of a grievance involving an adverse
determination” and inserting in lieu thereof the words “expedited
internal review of a grievance involving an adverse
determination pursuant to W. Va. Code of St. R. §114-96";

On page ten, subdivision 5.3.a., after the word “Code” by
inserting the word “of”’;

On page eleven, subsection 6.2., after the word
“consideration” by striking out the word “on” and inserting in
lieu thereof the word “of™;

On page twelve, subdivision 6.5.a, by striking out the words
“two business days” and inserting in lieu thereof the words “one
business day”;

On page thirteen, subdivision 6.6.d., by striking out the word
“internal” and inserting in lieu thereof the word “independent”;
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On page thirteen, subsection 6.8., after the words “receipt of
the request for an external review” by inserting the words “and
no later than one business day after making the decision”;

On page seventeen, subdivision 8.5.b., after “8.5.b.” by
striking out the period;

On page seventeen, subdivision 8.5.c., by striking out “8.8"
and inserting in lieu thereof “8.9";

On page eighteen, subsection 8.6., after “IRO” by striking
out the comma;

On page eighteen, subdivision 8.6.a., by striking out the
word “dely” and inserting in lieu thereof the word “delay”;

On page nineteen, paragraph 8.9.a.2., after the words
“services or treatments” by inserting the words “would not be
substantially increased over those of available standard health
care services or treatments”;

On page twenty, subdivision 8.11.b., by striking out “8.12.d”
and inserting in lieu thereof “8.11.d”;

On page twenty-one, subdivision 8.11.c., after “8.11.c”, by
inserting a period;

On page twenty-one, subdivision 8.11.d., after “8.11.d”, by
inserting a period;

On page twenty-one, paragraph 8.11.d.1., after “8.11.d.1", by
inserting a period;

On pagetwenty-one, paragraph 8.11.d.2., after “8.11.d.2", by
inserting a period;

On page twenty-one, paragraph 8.11.d.3., after “8.11.d.3", by
inserting a period;
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On page twenty-one, paragraph 8.11.d.3., by striking the
words “pursuant to subdivision 8.11.a”;

On page twenty-two, subsection 8.12., by striking out the
word “amount” and inserting in lieu thereof the word “among”;

On page twenty-three, subdivision 9.2.f., after the word
“parties” by striking out the comma;

On page twenty-three, paragraph 9.2.f.1., after “IRO” by
striking out the comma and the words “except that a party that
unreasonably refuses to stipulate to limit the record may be taxed
by the court for the additional costs involved”;

On page twenty-four, subsection 10.2, by striking out the
word “as” and inserting in lieu thereof a comma,;

On page twenty-five, subdivision 10.4.c., by striking out
subdivision 10.4.c. in its entirety;

On page twenty-seven, paragraph 11.4.a.2., after the word
“review” by inserting a comma and the words “any known close
relative of the covered person,”;

On page twenty-seven, after paragraph 11.4.a.3., by inserting
two new paragraphs, designated paragraph, 11.4.a.4. and
11.4.a.5., to read as follows:

11.4.a.4. Any administrator, fiduciary, employee or sponsor
of an employee welfare benefit plan as defined in 29 U.S.C.
1002(1), if any, under which the covered person’s request for
external review arises;

11.4.a.5. A trade association of group health plans or issuers,
or a trade association of health care providers;

And by renumbering the remaining paragraphs;



928

308
309
310

311
312
313
314
315

316
317

318

319
320

321
322
323

324
325

326
327

328

329
330

331
332
333

LEGISLATIVE RULES [Ch. 111

On page twenty-seven, subdivision 11.4.b., by striking out
all of subdivision 11.4.b. and inserting in lieu thereof a new
subdivision, designated subdivision 11.4.b., to read as follows:

11.4.b. In determining whether an IRO or a clinical reviewer
of the IRO has a material professional, familial or financial
conflict of interest for purposes of subdivision 11.4.a, the
Commissioner may disregard the mere appearance of a conflict
of interest.;

Onpage twenty-eight, section twelve, by striking out section
twelve in its entirety;

And by renumbering the remaining sections;

On page twenty-eight, subsection 13.1., by striking out
“13.1.a” and inserting in lieu thereof “12.1.a”

On page twenty-nine, paragraph 13.2.b.2., by striking out
“paragraph 13.2.b.2" and inserting in lieu thereof *“paragraph
12.2.b.1";

On page thirty, subsection 15.2, by striking out “15.1" and
inserting in lieu thereof “14.1";

On page thirty, subsection 15.3, by striking out “15.2" and
inserting in lieu thereof “14.2",

And,

On page thirty, after subsection 15.3, by adding a new
section, designated section fifteen, to read as follows:

§114-97-15. Penalties. Any issuer failing to comply with the
requirements of this rule is subject to the penalties prescribed in
W. Va. Code §33-3-11.
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§64-7-3. Alcohol Beverage Control Commission.
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(a) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section ten, article seven,
chapter sixty of this code, modified by the Alcohol Beverage
Control Commission to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on October 31, 2013, relating to the Alcohol Beverage
Commission (private club licensing, 175 CSR 2), is authorized.

(b) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section sixteen, article
two, chapter sixty of this code, modified by the Alcohol
Beverage Control Commission to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 31, 2013, relating to the Alcohol
Beverage Commission (farm wineries, 175 CSR 3), is
authorized.

(c) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section twenty-three,
article eight, chapter sixty of this code, modified by the Alcohol
Beverage Control Commission to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 31, 2013, relating to the Alcohol
Beverage Commission (sale of wine, 175 CSR 4), is authorized.

(d) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section twenty-two,
article sixteen, chapter eleven of this code, modified by the
Alcohol Beverage Control Commission to meet the objections of
the Legislative Rule-Making Review Committee and refiled in
the State Register on October 31, 2013, relating to the Alcohol
Beverage Commission (nonintoxicating beer licensing and
operations procedures, 176 CSR 1), is authorized.
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§64-7-4. Racing Commission.

o0~ NN B W

10
11
12

13
14
15
16

AN

The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section six, article
twenty-three, chapter nineteen of this code, modified by the
Racing Commission to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on October 31, 2013, relating to the Racing
Commission (thoroughbred racing, 178 CSR 1), is authorized
with the following amendment:

On page fifteen, subsection 8.5.b., line twenty-two,
following the words ‘“stewards shall have authority to” by
striking the word ““charge”, and inserting in lieu thereof “issue a
ruling citing”; and

On page eighteen, subsection 9.2., line six, following the
words “health certificates”, by striking the word “Coggins” and
inserting in lieu thereof “current negative Coggins test for equine
infectious anemia (EIA)”.

@

CHAPTER 112

(Com. Sub. for S. B. 165 - By Senator Snyder)

[Passed March 7, 2014; in effect from passage.]
[Approved by the Governor on March 20, 2014.]

ACT to amend and reenact article 8, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of
Transportation; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive or
administrative agencies of the state; authorizing certain of the
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agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the Legislative
Rule-Making Review Committee; authorizing certain of the
agencies to promulgate certain legislative rules in the form that the
rules were filed in the State Register; authorizing the Office of
Administrative Hearings to promulgate a legislative rule relating
to appeal procedures; and authorizing the Commissioner of
Highways to promulgate a legislative rule relating to the
transportation of hazardous wastes upon the roads and highways.

Be it enacted by the Legislature of West Virginia:

That article 8, chapter 64 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

ARTICLE 8. AUTHORIZATION FOR DEPARTMENT OF

TRANSPORTATION TO PROMULGATE
LEGISLATIVE RULES.

§64-8-1. Office of Administrative Hearings.

00 N W

The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section four-a, article
five-c, chapter seventeen-c of this code, modified by the Office
of Administrative Hearings to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on December 19, 2013, relating to the Office of
Administrative Hearings (appeal procedures, 105 CSR 1), is
authorized.

§64-8-2. Commissioner of the Division of Highways.

AN R W =

The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section seven, article
eighteen, chapter twenty-two of this code, relating to the
Commissioner of the Division of Highways (transportation of
hazardous wastes upon the roads and highways, 157 CSR 7), is
authorized.
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CHAPTER 113

(Com. Sub. for H. B. 4039 - By Delegates Poore, Marcum,
Eldridge, Fleischauer and Frich)

[Passed March 8, 2014; in effect from passage.]
[Approved by the Governor on March 26, 2014.]

AN ACT to amend and reenact article 9, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the various executive or
administrative agencies and the procedures relating thereto;
legislative mandate or authorization for the promulgation of certain
legislative rules; authorizing certain of the agencies to promulgate
certain legislative rules in the form that the rules were filed in the
State Register; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the Legislative Rule-Making Review
Committee; authorizing certain of the agencies to promulgate
certain legislative rules as amended by the Legislature; authorizing
certain of the agencies to promulgate certain legislative rules with
various modifications presented to and recommended by the
Legislative Rule-Making Review Committee and as amended by
the Legislature; authorizing the Municipal Pensions Oversight
Board to promulgate a legislative rule relating to policemen’s and
firemen’s pensions disability calculation; authorizing the Real
Estate Commission to promulgate a legislative rule relating to
requirements in licensing real estate brokers, associate brokers and
salespersons and the conduct of a brokerage business; authorizing
the Real Estate Commission to promulgate a legislative rule
relating to a schedule of fees; authorizing the State Election
Commission to promulgate a legislative rule relating to the West
Virginia Supreme Court of Appeals Public Campaign Financing
Pilot Program; authorizing the Real Estate Appraiser Licensing and
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Certification Board to promulgate a legislative rule relating to
requirements for licensure and certification; authorizing the Real
Estate Appraiser Licensing and Certification Board to promulgate
a legislative rule relating to renewal of licensure or certification;
authorizing the Massage Therapy Licensure Board to promulgate
a legislative rule relating to a schedule of fees; repealing the
Treasurer’s Office legislative rule relating to procedure for deposit
of funds in the Treasurer’s Office by state agencies; authorizing
the Treasurer’s Office to promulgate a legislative rule relating to
the procedure for deposit of monies with the office by state
agencies; authorizing the Treasurer’s Office to promulgate a
legislative rule relating to the selection of state depositories for
disbursement accounts through competitive bidding; authorizing
the Treasurer’s Office to promulgate a legislative rule relating to
the selection of state depositories for receipt accounts; repealing
the Treasurer’s Office legislative rule relating to rules for the
reporting of debt capacity; authorizing the Treasurer’s Office to
promulgate alegislative rule relating to reporting debt; authorizing
the Treasurer’s Office to promulgate a legislative rule relating to
procedures for fees in collections by charge, credit or debit card or
by electronic payment; authorizing the Treasurer’s Office to
promulgate a legislative rule relating to providing services to
political subdivisions; authorizing the Bureau of Senior Services
to promulgate a legislative rule relating to the In-home Care
Worker Registry; authorizing the Commissioner of Agriculture to
promulgate a legislative rule relating to a schedule of charges for
inspection services: fruit; authorizing the Commissioner of
Agriculture to promulgate a legislative rule relating to auctioneers;
authorizing the Commissioner of Agriculture to promulgate a
legislative rule relating to the inspection of meat and poultry;
authorizing the Board of Examiners for Speech-Language
Pathology and Audiology to promulgate a legislative rule relating
to the licensure of speech-pathology and audiology; authorizing the
Board of Examiners for Speech-Language Pathology and
Audiology to promulgate a legislative rule relating to
speech-language pathology and audiology assistants; authorizing
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the Board of Examiners for Speech-Language Pathology and
Audiology to promulgate a legislative rule relating to disciplinary
and complaint procedures for speech-language pathology and
audiology; authorizing the Board of Examiners for
Speech-Language Pathology and Audiology to promulgate a
legislative rule relating to a code of ethics; authorizing the Board
of Chiropractic Examiners to promulgate a legislative rule relating
to the regulation of chiropractic practice; authorizing the Board of
Chiropractic Examiners to promulgate a legislative rule relating to
fees pertaining to the practice of chiropractic; authorizing the
Board of Dental Examiners to promulgate alegislative rule relating
to the Board; authorizing the Board of Dental Examiners to
promulgate a legislative rule relating to the formation and approval
of professional limited liability companies; authorizing the Board
of Dental Examiners to promulgate a legislative rule relating to
fees established by the Board; authorizing the Board of Dental
Examiners to promulgate a legislative rule relating to the
formation and approval of dental corporations and dental practice
ownership; authorizing the Board of Dental Examiners to
promulgate a legislative rule relating to dental advertising;
authorizing the Board of Dental Examiners to promulgate a
legislative rule relating to practitioner requirements for accessing
the West Virginia controlled substances monitoring program
database; authorizing the Board of Dental Examiners to
promulgate a legislative rule relating to continuing education
requirements; authorizing the Board of Dental Examiners to
promulgate a legislative rule relating to administration of
anesthesia by dentists; authorizing the Board of Dental Examiners
to promulgate a legislative rule relating to the expanded duties of
dental hygienists and dental assistants; authorizing the Board of
Dental Examiners to promulgate a legislative rule relating to
mobile dental facilities and portable dental units; authorizing the
State Board of Examiners for Licensed Practical Nurses to
promulgate a legislative rule relating to policies regulating
licensure of the licensed practical nurse; authorizing the State
Board of Examiners for Licensed Practical Nurses to promulgate
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alegislative rule relating to fees for services rendered by the Board
and supplemental renewal fee for the Center for Nursing;
authorizing the State Board of Examiners for Licensed Practical
Nurses to promulgate a legislative rule relating to continuing
competence; authorizing the Board of Pharmacy to promulgate a
legislative rule relating to continuing education for licensure of
pharmacists; authorizing the Board of Pharmacy to promulgate a

legislative rule relating to controlled substances monitoring;

authorizing the Board of Sanitarians to promulgate a legislative
rule relating to the practice of public health sanitation; authorizing
the Board of Professional Surveyors to promulgate a legislative
rule relating to the examination and licensing of professional
surveyors in West Virginia; authorizing the Board of Veterinary
Medicine to promulgate a legislative rule relating to the
registration of veterinary technicians; authorizing the Board of
Veterinary Medicine to promulgate a legislative rule relating to
certified animal euthanasia technicians; authorizing the Board of
Veterinary Medicine to promulgate a legislative rule relating to a
schedule of fees; and authorizing the Infrastructure and Jobs
Development Council to promulgate a legislative rule relating to
the Council.

Be it enacted by the Legislature of West Virginia:

That article 9, chapter 64 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS

§64
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AGENCIES AND BOARDS TO
PROMULGATE LEGISLATIVE RULES.

-9-1. Municipal Pensions Oversight Board.

The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section eighteen-a,
article twenty-two, chapter eight of this code, modified by the
Municipal Pensions Oversight Board to meet the objections of
the Legislative Rule-Making Review Committee and refiled in
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the State Register on November 25, 2013, relating to the
Municipal Pensions Oversight Board (policemen’s and firemen’s
pensions disability calculation, 211 CSR 1), is authorized.

§64-9-2. Real Estate Comimnission.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16

(a) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section eight, article
forty, chapter thirty of this code, modified by the Real Estate
Commission to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
December 3, 2013, relating to the Reai Estate Commission
(requirements in licensing real estate brokers, associate brokers
and salespersons and the conduct of brokerage business, 174
CSR 1), is authorized.

(b) The legislative rule filed in the State Register on June 24,
2013, authorized under the authority of section eight, article
forty, chapter thirty of this code, modified by the Real Estate
Commission to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
November 12, 2013 relating to the Real Estate Commission
(schedule of fees, 174 CSR 2), is authorized.

§64-9-3. State Election Commission.
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The legislative rule filed in the State Register on July 11,
2013, authorized under the authority of section fourteen, article
twelve, chapter three of this code, modified by the State Election
Commission to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
August 6, 2013, relating to the State Election Commission (West
Virginia Supreme Court of Appeals Public Campaign Financing
Pilot Program, 146 CSR 5), is authorized.

§64-9-4. Real Estate Appraiser Licensing and Certification Board.

1
2

(a) The legislative rule filed in the State Register on
February 4, 2014, authorized under the authority of section nine,
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article thirty-eight, chapter thirty of this code, relating to the
Real Estate Appraiser Licensing and Certification Board
(requirements for licensure and certification, 190 CSR 2), is
authorized with the following amendment:

On page thirty-two, by striking out the words “10.2.p. One
roster: thirty-five dollars ($35); Roster subscription fee:;” and
inserting in lieu thereof the following:

10.2.q. One rester: thirty-five dollars ($35); 10.2.r. Roster
subscription fee: fifty dollars ($50);

And by relettering the remaining subdivisions.

On page 43, subdivision 11.8.b, line orne, by striking out the
words and date “Effective January 1, 2015 and on line four after
after the words “certification number” and the period, by striking
out the words and date “Effective January 1, 2015”.

(b) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section nine, article
thirty-eight, chapter thirty of this code, modified by the Real
Estate Appraiser Licensing and Certification Board to meet the
objections of the Legisiative Rule-Making Review Committee
and refiled in the State Register on December 23, 2013, relating
to the Real Estate Appraiser Licensing and Certification Board
(renewal of licensure or certification, 190 CSR 3), is authorized,
with the following amendments:

On page 1, subsection 1.3, after the words “Filing Date. —”
by striking out the word “April”;

On page 1, subsection 1.4, after the words “Effective Date.
—" by striking out the word “April”;

On page 1, subsection 2.3, after the words “each 60” by
striking out the words “minute segment of instruction” and
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inserting in lieu thereof the words “minutes actual classroom
instruction”;

On page 1, underlined subsection 2.7, after the words “W.
Va. Code” by striking the words “§30-38 et seq.” and inserting
in lieu thereof the words “§30-38-1 et seq.” and after the words
“Requirements for Licensure and Certification” by striking out
the reference “190CSR2, subdivision 11.2” and inserting in lieu
thereof the reference “190CSR2, subsection 11”;

On page 2, section 3.2, by underlining the words “License
renewals are due 30 days prior to September 30” and after the
words “delinquent license fee” by inserting the words “pursuant
to 190 CSR 27;

On page 2, subsection 4.1, after the words “classroom hours”
by inserting the words “or classroom hours of distance
education” and after the words “renewal term” by inserting the
words”’: Provided, That with the exception of the 7-hour USPAP
course, no credit shall be awarded for completion of a continuing
education course on the same topic more than once every three
(3) years”;

Onpage 2, paragraph 4.1.b.2, after the word “Arbitration” by
underlining the comma and space;

On page 3, subsection 4.2, by removing the underlining of
“4.2” and by striking out the words “Beginning in 2015 and
inserting in lieu thereof the words “Effective January 1, 2015”;

On page 3, after subsection 4.4, by inserting a new
subsection “4.5. The board may grant credit for up to seven (7)
hours of a licensee’s continuing education requirement to
teachers of appraisal courses which the board has approved and
for which the board grants credit.” and by renumbering the
following subsection;
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And,

On page 4, subsection 5.4, by striking out the words
“subdivisions 5.1.g., 6.1.h., or 6.1.1.,”.

§64-9-5. Massage Therapy Licensure Board.
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The legislative rule filed in the State Register on July 23,
2013, authorized under the authority of section seven, article
thirty-six, chapter thirty of this code, relating to the Massage
Therapy Licensure Board (schedule of fees, 194 CSR 4), is
authorized.

§64-9-6. Treasurer’s Office.
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(a) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section two, article two,
chapter twelve of this code, relating to the Treasurer’s Office
(procedure for deposit of funds in the Treasurer’s Office by state
agencies, 112 CSR 1), is repealed. ‘

(b) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section two, article two,
chapter twelve of this code, modified by the Treasurer’s Office
to meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on November 12,
2013, relating to the Treasurer’s Office (procedure for deposit of
monies with the Office by state agencies, 112 CSR 4), is
authorized.

(c) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section two, article one,
chapter twelve of this code, modified by the Treasurer’s Office
to meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on November 12,
2013, relating to the Treasurer’s Office (selection of state
depositories for disbursement accounts through competitive
bidding, 112 CSR 6), is authorized.
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(d) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section two, article one,
chapter twelve of this code, modified by the Treasurer’s Office
to meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on November 12,
2013, relating to the Treasurer’s Office (selection of state
depositories for receipt accounts, 112 CSR 7), is authorized.

(e) The legislative rule filed in the Office of the Secretary of
State and made effective May 7, 1998, authorized under the
authority of section four, article six-b, chapter twelve of this
code, relating to the Treasurer’s Office (rules for the reporting of
debt capacity, 112 CSR 9), and pursuant to the proposal to repeal
the same filed in the Office of the Secretary of State on July 26,
2013, is repealed.

(f) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section seven, article six-
a, chapter twelve of this code, modified by the Treasurer’s
Office to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on
November 13,2013, relating to the Treasurer’s Office (reporting
debt, 112 CSR 10), is authorized, with the following
amendments:

On page two, following subsection 2.2, beginning on line
seven, by inserting a new subsection 2.3 to read as follows:

“2.3. “Division” means the Division of Debt Management in
the office of the State Treasurer.”, and by redesignating the
remaining subsections accordingly;

And,

On page six, subsection 7.1, line twenty-eight, following the
word “June” and the number “30” by inserting the words “of the
next preceding fiscal year”.
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(g) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section six, article three-
a, chapter thirteen of this code, modified by the Treasurer’s
Office to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on
November 15, 2013, relating to the Treasurer’s Office
(procedures for fees in collections by charge, credit or debit card
or by electronic payment, 112 CSR 12), is authorized, with the
following amendment:

On page four, subsection 5.5, beginning on line nineteen,
following the words “timely or”, by striking out the words “if the
spending unit has not been authorized to collect convenience
fees”.

(h) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section six, article three-
a, chapter twelve of this code, modified by the Treasurer’s
Office to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on
November 12,2013, relating to the Treasurer’s Office (providing
services to political subdivisions, 112 CSR 13), is authorized,
with the following amendments:

On page two, subsection 2.5, line two, following the words
“the unpaid balance”, by striking out the words the remainder of
the sentence;

On page three, subsection 2.16, line one, by striking out the
words “spending unit or”;

And,

On page three, subsection 2.23, by striking out the
subsection in its entirety and re-designating the remaining
subsection accordingly.
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§64-9-7. Bureau of Senior Services.

2
3
4
5
6
7

The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section fifteen, article
five-p, chapter sixteen of this code, relating to the Bureau of
Senior Services (In-home Care Worker Registry, 76 CSR 2), is
authorized with the following amendment:

On page three, section 7, by striking out all of subsection
1.3,

§64-9-8. Commissioner of Agriculture.

1
2
3
4
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8
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(a) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section five, article two,
chapter nineteen of this code, modified by the Commissioner of
Agriculture to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
September 30, 2013, relating to the Commissioner of Agriculture
(schedule of charges for inspection services: fruit, 61 CSR 8B),
is authorized.

(b) The legislative rule filed in the State Register on July 24,
2013, authorized under the authority of section five, article two-
c, chapter nineteen of this code, modified by the Commissioner
of Agriculture to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
October 2, 2013, relating to the Commissioner of Agriculture
(auctioneers, 61 CSR 11B), is authorized.

(c) The legislative rule filed in the State Register on July 23,
2013, authorized under the authority of section three, article two-
b, chapter nineteen of this code, relating to the Commissioner of
Agriculture (inspection of meat and poultry, 61 CSR 16), is
authorized with the following amendment:

§16-16-9. Poultry Exemptions.

1
2

9.1 A poultry producer who otherwise meets the
requirements of the exemption for poultry producers that
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3
4
5
6

slaughter or process 20,000 or fewer birds per calendar year
under the federal Poultry Products Inspection Act, 21 U. S. C.
464(c) (3), may not keep a poultry flock of more than 3,000 birds
at any one time.

§64-9-9. Board of Examiners for Speech-Language Pathology and

20
21
22
23

24
25

Audiology.

(a) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section seven, article
thirty-two, chapter thirty of this code, modified by the Board of
Examiners for Speech-Language Pathology and Audiology to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on December 18,
2013, relating to the Board of Examiners for Speech-Language
Pathology and Audiology (licensure of speech-pathology and
audiology, 29 CSR 1), is authorized.

(b) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section seven, article
thirty-two, chapter thirty of this code, modified by the Board of
Examiners for Speech-Language Pathology and Audiology to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on November 26,
2013, relating to the Board of Examiners for Speech-Language
Pathology and Audiology (speech-language pathology and
audiology assistants, 29 CSR 2), is authorized, with the
following amendment:

On page 1, subsection 2.3, at the beginning of the subsection,
by striking out the words “Indirect/General supervision:
Indirect/General” and inserting in lieu thereof the words
“Indirect supervision: Indirect”;

On page 1, after subsection 2.6, by adding a new subsection
2.7, to read as follows:
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“2.7. Medically fragile patient/client: A medically fragile
patient/client means a patient/client who has any condition that
interferes with the airway, breathing, and/or circulatory system.”,

And by renumbering the remaining subsections accordingly;

On page 2, subsection 4.1, subdivision (f), at the beginning
of subsection (f), by restoring the stricken first sentence;

On page 3, subsection 4.1, subdivision (h), by striking out
said subdivision (h) and inserting a new subdivision (h) to read
as follows:

“(h) Provide 20% direct supervision and 10% indirect
supervision for the first ninety (90) days, and thereafter ensure
that he or she has direct contact with each patient/client at least
once for every two weeks of treatment provided: Provided, That
supervisors shall provide 100% direct supervision of an assistant
who s providing treatment to a medically fragile patient/client.”;

On page 3, subsection 4.1, subdivision (o), after the words
“ethical responsibility” by striking out the words “patient/client
services provided or omitted”; and

On page 3, subsection 4.1, subdivision (u), by striking out
subdivision (u) in its entirety and inserting in lieu thereof a new
subdivision (u) to read as follows:

“(u) Accurately document all direct and indirect supervisory
activities on forms prescribed by the board, and submit the same
annually upon application for renewal of registration”.

(c) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section seven, article
thirty-two, chapter thirty of this code, modified by the Board of
Examiners for Speech-Language Pathology and Audiology to
meet the objections of the Legislative Rule-Making Review
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Committee and refiled in the State Register on November 26,
2013, relating to the Board of Examiners for Speech-Language
Pathology and Audiology (disciplinary and complaint procedures
for speech-language pathology and audiology, 29 CSR 4), is
authorized.

(d) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section seven, article
thirty-two, chapter thirty of this code, relating to the Board of
Examiners for Speech-Language Pathology and Audiology (code
of ethics, 29 CSR 5), is authorized.

§64-9-10. Board of Chiropractic Examiners.

1
2
3
4
5
6
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9
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(a) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section five, article
sixteen, chapter thirty of this code, modified by the Board of
Chiropractic Examiners to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on December 12, 2013, relating to the Board of
Chiropractic Examiners (regulation of chiropractic practice, 4
CSR 1), is authorized, with the following amendment:

On page 4, subsection 6.4, after the words “is prohibited” by
striking out the words “as outlined in W. Va. Code § 30-16-20".

(b) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section five, article
sixteen, chapter thirty of this code, relating to the Board of
Chiropractic Examiners (fees pertaining to the practice of
chiropractic, 4 CSR 6), is authorized.

§64-9-11. Board of Dental Examiners.

1
2
3

(a) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section six, article four,
chapter thirty of this code, relating to the Board of Dental
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Examiners (rule for the West Virginia Board of Dental
Examiners, 5 CSR 1), is authorized.

(b) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section one thousand
three hundred four, article thirteen, chapter thirty-one-b of this
code, relating to the Board of Dental Examiners (formation and
approval of professional limited liability companies, 5 CSR 2),
is authorized.

(c) The legislative rule filed in the State Register on July 24,
2013, authorized under the authority of section six, article four,
chapter thirty of this code, modified by the Board of Dental
Examiners to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
November 22, 2013, relating to the Board of Dental Examiners
(fees established by the Board, 5 CSR 3), is authorized, with the
following amendment:

On page 1, subsection 2.4, by striking out said subsection 2.4
in its entirety and re-designating the remaining subsections
accordingly.

(d) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section six, article four,
chapter thirty of this code, relating to the Board of Dental
Examiners (formation and approval of dental corporations; and
dental practice ownership, 5 CSR 6), is authorized.

(e) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section six, article four,
thirty of this code, relating to the Board of Dental Examiners
(dental advertising, 5 CSR 8), is authorized.

(f) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section five-a, article
nine, chapter sixty-a of this code, modified by the Board of
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Dental Examiners to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
October 31, 2013, relating to the Board of Dental Examiners
(practitioner requirements for accessing the West Virginia
controlled substances monitoring program database, 5 CSR 10),
is authorized.

(g) The legislative rule filed in the State Register on July 24,
2013, authorized under the authority of section six, article four,
chapter thirty of this code, relating to the Board of Dental
Examiners (continuing education requirements, 5 CSR 11), is
authorized.

(h) The legislative rule filed in the State Register on July 24,
2013, authorized under the authority of section six, article four,
chapter thirty of this code, relating to the Board of Dental
Examiners (administration of anesthesia by dentists, 5 CSR 12),
is authorized.

(1) The legislative rule filed in the State Register on July 22,
2013, authorized under the authority of section six, article four,
chapter thirty of this code, relating to the Board of Dental
Examiners (expanded duties of dental hygienists and dental
assistants, 5 CSR 13), is authorized.

() The legislative rule filed in the State Register on July 24,
2013, authorized under the authority of section six, article four,
chapter thirty of this code, modified by the Board of Dental
Examiners to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
November 22, 2013, relating to the Board of Dental Examiners
(mobile dental facilities and portable dental units, 5 CSR 14), is
authorized, with the following amendments:

Onpage 1, subsection 2.2, after the words “American Dental
Association” by striking out the words “beginning not later than
one year of age”;
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On page 1, subsection 2.4, after the words “to employ” by
inserting the words “or contract with”;

On page 2, subsection 4.4, subdivision (a), after the words
“telephone number of each” by striking out the words “dentist or
dental hygienist” and inserting in lieu thereof the words “dentist,
dental hygienist or operator”;

On page 3, subsection 4.4, subdivision (g), after the words
“statement that the applicant” by striking out the word “posses”
and inserting in lieu thereof the word “possesses”; and

On page 7, subsection 8.3, after the words “written report for
the” by striking out the word “proceeding” and inserting in lieu
thereof the word “preceding”.

§64-9-12. State Board of Examiners for Licensed Practical Nurses.

1
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(a) The legislative rule filed in the State Register on April
29, 2013, authorized under the authority of section six, article
seven-a, chapter thirty of this code, modified by the State Board
of Examiners for Licensed Practical Nurses to meet the
objections of the Legislative Rule-making Review Committee
and refiled in the State Register on October 1, 2013, relating to
the State Board of Examiners for Licensed Practical Nurses
(policies regulating licensure of the licensed practical nurse, 10
CSR 2), is authorized, with the following amendment:

On page 1, subdivision 2.1.c., after the citation “10 CSR 17
by striking out the words “or a board approved program from
another US jurisdiction” and inserting in lieu thereof the words
“program approved by a board that licenses Licensed Practical
Nurses in another state or US territory.”.

(b) The legislative rule filed in the State Register on April
29, 2013, authorized under the authority of section seven, article
seven-a, chapter thirty of this code, modified by the State Board
of Examiners for Licensed Practical Nurses to meet the
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objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on July 26, 2013, relating to the
State Board of Examiners for Licensed Practical Nurses (fees for
services rendered by the Board and supplemental renewal fee for
the Center for Nursing, 10 CSR 4), is authorized.

(c) The legislative rule filed in the State Register on April
29, 2013, authorized under the authority of section five, article
seven-a, chapter thirty of this code, modified by the State Board
of Examiners for Licensed Practical Nurses to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on September 4, 2013, relating
to the State Board of Examiners for Licensed Practical Nurses
(continuing competence, 10 CSR 6), is authorized.

§64-9-13. Board of Pharmacy.
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2
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(a) The legislative rule filed in the State Register on October
18,2013, authorized under the authority of section seven, article
five, chapter thirty of this code, modified by the Board of
Pharmacy to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on
December 20, 2013, relating to the Board of Pharmacy
(continuing education for licensure of pharmacists, 15 CSR 3),
1s authorized, with the following amendment:

On page 2, subsection 2.9, after the words “National
Association of Boards of Pharmacy” by adding the words
“(NABP) and”.

(b) The legislative rule filed in the State Register on October
18, 2013, authorized under the authority of section six, article
nine, chapter sixty-a of this code, modified by the Board of
Pharmacy to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on
December 20, 2013, relating to the Board of Pharmacy
(controlled substances monitoring, 15 CSR 8), is authorized.
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§64-9-14. Sanitarians.

1
2
3
4
5

The legislative rule filed in the State Register on July 24,
2013, authorized under the authority of section six, article
seventeen, chapter thirty of this code, relating to the Board of
Sanitarians (practice of public health sanitation, 20 CSR 4), is
authorized.

§64-9-15. Board of Professional Surveyors.

1
2
3
4
5
6

The legislative rule filed in the State Register on July 23,
2013, authorized under the authority of section six, article
thirteen-a, chapter thirty of this code, relating to the Board of
Professional Surveyors (examination and licensing of
professional surveyors in West Virginia, 23 CSR 1), is
authorized.

§64-9-16. Board of Veterinary Medicine.

1
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(a) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section six, article ten,
chapter thirty of this code, modified by the Board of Veterinary
Medicine to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on
November 5, 2013, relating to the Board of Veterinary Medicine
(registration of veterinary technicians, 26 CSR 3), is authorized.

(b) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section six, article ten,
chapter thirty of this code, relating to the Board of Veterinary
Medicine (certified animal euthanasia technicians, 26 CSR 5), is
authorized.

(c) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section six, article ten,
chapter thirty of this code, modified by the Board of Veterinary
Medicine to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on
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November 5, 2013, relating to the Board of Veterinary Medicine
(schedule of fees, 26 CSR 6), is authorized.

§64-9-17. Infrastructure and Jobs Development Council.

1
2
3
4
5
6
7
8

AN

The legislative rule filed in the State Register on July 9,
2013, authorized under the authority of section four, article
fifteen-a, chapter thirty-one of this code, modified by the
Infrastructure and Jobs Development Council to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on July 29, 2013, relating to the
Infrastructure and Jobs Development Council (Infrastructure and
Jobs Development Council, 167 CSR 1), is authorized.

-

CHAPTER 114

(Com. Sub. for S. B. 140 - By Senator Snyder)

[Passed March 8, 2014; in effect from passage.]
[Approved by the Governor on March 26, 2014.]

ACT to amend and reenact article 3, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of
Commerce; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive or
administrative agencies of the state; authorizing certain of the
agencies to promulgate certain legislative rules in the form that the
rules were filed in the State Register; authorizing certain of the
agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the Legislative
Rule-Making Review Committee; authorizing certain of the
agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the Legislative
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Rule-Making Review Committee and as amended by the
Legislature; authorizing the Office of Miners’ Health, Safety and
Training to promulgate a legislative rule relating to assessing
health and safety violation penalties; authorizing the Office of
Miners’ Health, Safety and Training to promulgate a legislative
rule relating to the program for the sharing of information between
employers; authorizing the Office of Miners’ Health, Safety and
Training to promulgate a legislative rule relating to substance
abuse screening, standards and procedure; authorizing the Division
of Labor to promulgate a legislative rule relating to the Wage
Payment and Collection Act; authorizing the Division of Labor to
promulgate a legislative rule relating to employer wage bonds;
authorizing the Division of Natural Resources to promulgate a
legislative rule relating to special motorboating; and authorizing
the Division of Natural Resources to promulgate a legislative rule
relating to the electronic registration of wildlife.

Be it enacted by the Legislature of West Virginia:

That article 3, chapter 64 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

ARTICLE 10. AUTHORIZATION FOR BUREAU OF

COMMERCE TO PROMULGATE
LEGISLATIVE RULES.

§64-10-1. Office of Miners’ Health, Safety and Training.

1
2
3
4
5

~N O

(a) The legislative rule filed in the State Register on March
26, 2013, authorized under the authority of section six, article
one, chapter twenty-two-a of this code, relating to the Office of
Miners’ Health, Safety and Training (assessing health and safety
violation penalties, 56 CSR 12), is authorized.

(b) The legislative rule filed in the State Register on July 26,
2013, authorized under the authority of section four, article one,
chapter twenty-two-a of this code, relating to the Office of
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Miners’ Health, Safety and Training (program for the sharing of
information between employers, 56 CSR 18), is authorized.

(c) The legislative rule filed in the State Register on March
26, 2013, authorized under the authority of section fourteen,
article six, chapter twenty-two-a of this code, modified by the
Office of Miners’ Health, Safety and Training to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on December 20, 2013, relating
to the Office of Miners’ Health, Safety and Training (substance
abuse screening, standards and procedure, 56 CSR 19), is
authorized with the following amendments:

On page two, after subsection 3.7, by inserting a new
subsection, designated subsection 3.8, to read as follows:

3.8. Duly licensed, mental health professional. The term
“duly licensed, mental health professional” means a psychiatrist,
psychologist, professional counselor or substance abuse
counselor in the United States who is licensed by, and in good
standing with, the licensing authority of the jurisdiction in which
the person practices.;

And by renumbering the remaining subsections;

On page four, subsection 3.17, by striking out the word
“accidents” and inserting in lieu thereof the word “accident”;

On page six, by striking out all of subsection 4.7 and
inserting in lieu thereof a new subsection, designated subsection
4.7, to read as follows:

4.7. Any applicant, who is adversely affected by a decision
of the Director following a hearing on an application for safety-
sensitive certification, may petition for judicial review of the
Director’s decision in the Circuit Court of Kanawha County or
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in the circuit court of the county in which the applicant resides,
pursuant to the provisions of W. Va. Code § 29A-5-4.;

On page six, subsection 4.8, by striking out the word “shall”
and inserting in lieu thereof the word “may”’;

On page six, subsection 5.2, by striking out subsection 5.2 in
its entirety and inserting in lieu thereof, a new subsection 5.2 to
read as follows:”’Every employer’s program shall at a minimum
comply with all state mine laws relevant to substance abuse
screening, standards and procedures.”;

On page seven, subdivision 5.3.5, by striking out the word
“Pphencyclidine” and inserting in lieu thereof the word
“Phencyclidine”;

On page eight, subsection 5.5, by striking out “5.5" and
inserting in lieu thereof “5.6";

And by renumbering the remaining subsections;

On page nine, subsection 5.11, by striking out the subsection
in its entirety, and inserting in lieu thereof a new subsection
5.11., as follows:

“5.11 Every employer shall notify the director, on a form
prescribed by the director, within seven (7) days of any of the
following:

5.11.a A positive drug or alcohol test of a certified person,
whether it be a pre-employment test, random test, reasonable
suspicion test, or post-accident test;

5.11.b. The refusal of a certified person to submit a sample;

5.11.c. A certified person possessing a substituted sample or
an adulterated sample; or
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5.11.d. A certified person submitting a substituted sample or
an adulterated sample.”

On page nine, after subdivision 5.11.d. by inserting two new
subsections designated 5.12. and 5.13., to read as follows:

“5.12. When the employer submits the completed
notification form prescribed by the director, the employer shall
also submit a copy of the laboratory test results showing the
substances tested for and the results of the test.

5.13. A notice pursuant to subdivision 5.11., shall result in
the immediate temporary suspension of all certificates held by
the certified person who failed the screening, pending a hearing
before the board of appeals, except in the case of a certified
person who is subject to a collective bargaining agreement, in
which case the notification pursuant subsection 5.11., shall not
result in the immediate temporary suspension of any certificate
held by the certified person who is subject to a collective
bargaining agreement unless and until the arbitration is
concluded and the discharge is upheld, and no certificate held by
a certified person who is subject to a collective bargaining
agreement shall be suspended or revoked unless the discharge is
upheld in arbitration.”

And by renumbering the remaining subsections;

On page eleven, subdivision 6.1.2, by striking out the words
“Notify the Board of Appeals” and inserting in lieu thereof the
words “Notify the Director”;

On page eleven, subsection 6.2, by striking out the words
“notify the Board of Appeals” and inserting in lieu thereof the
words “notify the Director”;

On page fourteen, subsection 8.1, by striking out the words
“is found, by a preponderance of the evidence, to have: failed”
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and inserting in lieu thereof the words “has entered into a
treatment plan agreement as specified in subsection 9.1 of this
rule or who is found, by a preponderance of the evidence, to
have failed”;

On page fourteen, by striking out all of subsection 8.2 and
inserting in lieu thereof three new subsections, designated
subsections 8.2, 8.3 and 8.4, to read as follows:

8.2. Any person requesting a hearing who intends to
challenge the sample collection methods, the laboratory test
results, the medical review officer’s verification of the
laboratory test result or the chemical test of breath, shall notify
the Director of his or her intent. The person shall submit the
notification in writing, either in person or by mail to the
Director, at least fourteen (14) days prior to the hearing date. The
notification shall specify, in detail, the challenge the person
intends to make.

8.3. If the person requesting the hearing submits notification
in writing to the Director that he/she intends to challenge the
laboratory test results of the medical review officer’s verification
of the laboratory test result, that person shall have the split
sample tested, at his/her expense, at a SAMSHA-certified
laboratory and those results verified by a medical review officer.
The split sample results and the results of the split sample
verification by a medical review officer shall be provided to the
Director and the original medical review officer. No other form
of evidence shall be admissible to challenge the laboratory test
result of the medical review officer’s verification of the
laboratory test result.

8.4. If a person fails to comply with the notification
requirements of this section, then the sample collection methods,
the laboratory test results, the medical review officer’s
verification of the laboratory test result, or the chemical test of
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breath shall be admissible as though the person and the Director
had stipulated to their admissibility.;

And by renumbering the remaining subsections;

On page fifteen, subdivision 9.1.1, by striking out the words
“treatment at a facility licensed by the State of West Virginia in
substance abuse” and inserting in lieu thereof the words
“treatment, counseling and after-care under the supervision of a
duly licensed, mental health professional”;

On page fifteen, subdivision 9.1.2, by striking out the words
“treatment at a facility licensed by the State of West Virginia in
substance abuse” and inserting in lieu thereof the words
“treatment, counseling and after-care under the supervision of a
duly licensed, mental health professional”;

On page fifteen, subdivision 9.1.3, by striking out the words
“treatment at a facility licensed by the State of West Virginia in
substance abuse” and inserting in lieu thereof the words
“treatment, counseling and after-care under the supervision of a
duly licensed, mental health professional”;

And,

On page sixteen, after subdivision 9.1.4, by adding the
following:

“9.1.5. An admission by the individual that he or she has
failed or refused a drug and alcohol test for the first time and that
a second failure or refusal shall result in the permanent
revocation of all mining certifications issued to him or her. 9.2.
The Director shall review all Treatment Agreements and shall
not approve any Agreement that does not comply with this rule.

9.3. The Director shall insure an individual has satisfied all
conditions for reinstatement before reinstating any certificate.”
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§64-10-2. Division of Labor.
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(a) The legislative rule filed in the State Register on July 23,
2013, authorized under the authority of section thirteen, article
five, chapter twenty-one of this code, modified by the Division
of Labor to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on
November 5, 2013, relating to the Division of Labor (Wage
Payment and Collection Act, 42 CSR 5), is authorized with the
following amendments:

On page three, after subsection 4.2., by inserting a new
subsection, designated subsection 4.3., to read as follows:

4.3. An employer shall keep posted in a place accessible to
all employees an abstract of the West Virginia Wage Payment
and Collection law prepared and provided by the Commissioner.;

On page four, by striking out all of subsection 7.2. and
inserting in lieu thereof a new subsection, designated subsection
7.2., to read as follows:

7.2. The scheduled payday for a railroad company shall
occur within the time periods specified by West Virginia Code
§21-5-2. The scheduled payday for every employer other than a
railroad company shall occur at least once every 2 weeks, unless
otherwise authorized by special agreement as provided in section
eight of this rule.;

On page five, after subsection 8.2., by inserting a new
subsection, designated subsection 8.3. to read as follows:

8.3. The Commissioner shall notify all employees identified
by the employer and provide each employee with an opportunity
to respond to the petition.

And by renumbering the remaining subsections;
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On page five, subsection 8.4, by striking out the words
“After the hearing,” and inserting in lieu thereof the words
“Following the submission of the petition, the responses of the
affected employees, and the holding of the hearing, if any,”;

And,

On page seven, subsection 10.6, by striking out the words
“established by” and inserting in lieu thereof the words
“specified in the written demand of™.

(b) The legislative rule filed in the State Register on July 23,
2013, authorized under the authority of section thirteen, article
five, chapter twenty-one of this code, modified by the Division
of Labor to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on
November 5, 2013, relating to the Division of Labor (employer
wage bonds, 42 CSR 33), is authorized.

§64-10-3. Division of Natural Resources.

1
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(a) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section twenty-three,
article seven, chapter twenty of this code, relating to the Division
of Natural Resources (special motorboating, 58 CSR 27), is
authorized.

(b) The legislative rule filed in the State Register on July 25,
2013, authorized under the authority of section four, article two,
chapter twenty of this code, modified by the Division of Natural
Resources to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on October
8,2013, relating to the Division of Natural Resources (electronic
registration of wildlife, 58 CSR 72), is authorized.
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CHAPTER 115

(Com. Sub. for H. B. 4347 - By Delegates Shott, Sponaugle,

Sobonya, Manchin, Lane, Poore and Pino)

[Passed March 8, 2014; in effect ninety days from passage.]
[Approved by the Governor on March 20, 2014.]

AN ACT to amend and reenact §38-2-21 and §38-2-34 of the Code of
West Virginia, 1931, as amended, all relating to creating an affirmative
defense to an action to enforce a lien.

Be it enacted by the Legislature of West Virginia:

That §38-2-21 and §38-2-34 of the Code of West Virginia, 1931,

as amended, be amended and reenacted, all to read as follows:

ARTICLE 2. MECHANICS’ LIENS.

§38-2-21. Effect of payment by owner to contractor or

O 0 1 N bW N

10

12

subcontractor.

(a) No payment by the owner to any contractor or
subcontractor of any part or all of the contract price for the
erection and construction of any a building, structure or
improvement appurtenant to a building, structure or
improvement or for any part or section of a work may affect,
impair or limit the lien of the subcontractor, laborer, or
materialman or furnisher of machinery or other necessary
material or equipment, as provided in this article, except as
otherwise provided in this article.

(b) Notwithstanding any provisions of this code to the
contrary, it is an affirmative defense, or an affirmative partial
defense, as the case may be, in any action to enforce a lien
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pursuant to this article that the owner is not indebted to the
contractor or is indebted to the contractor for less than the
amount of the lien sought to be perfected, when:

(1) The property is an existing single-family dwelling;

(2) The property is a residence constructed by the owner or
under a contract entered into by the owner prior to its occupancy
as the owner’s primary residence; or

(3) The property is a single-family, owner-occupied
dwelling, including a residence constructed and sold for
occupancy as a primary residence. This subdivision does not
apply to a developer or builder of multiple residences except for
the residence that is occupied as the primary residence of the
developer or builder.

§38-2-34. Time within which suit to enforce lien may be brought;

O 00 1IN Wi —

right of other lienors to intervene.

(a) Unless an action to enforce any lien authorized by this
article is commenced in a circuit court within six months after
the person desiring to avail himself or herself of the court has
filed his or her notice in the clerk’s office, as provided in this
article, the lien shall be discharged; but an action commenced by
any person having a lien shall, for the purpose of preserving the
same, inure to the benefit of all other persons having a lien under
this article on the same property, and persons may intervene in
the action for the purpose of enforcing their liens.

(b) Notwithstanding any provisions of this code to the
contrary, it is an affirmative defense, or an affirmative partial
defense, as the case may be, in any action to enforce a lien
pursuant to this article that the owner is not indebted to the
contractor or is indebted to the contractor for less than the
amount of the lien sought to be perfected, when:

(1) The property is an existing single-family dwelling;
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(2) The property is a residence constructed by the owner or
under a contract entered into by the owner prior to its occupancy
as his or her primary residence; or

(3) The property is a single-family, owner-occupied
dwelling, including a residence constructed and sold for
occupancy as a primary residence. This subdivision does not
apply to a developer or builder of multiple residenc s except for
the residence that is occupied as the primary resic>ace of the
developer or builder.

(c) As used in subsection (b):

(1) ‘Dwelling’ or ‘residence’ means any building or structure
intended for habitation, in whole or part, and includes, but is not
limited to, any house, apartment, mobile home, house trailer,
modular home, factory-built home and any adjacent
outbuildings.

(2) ‘Outbuilding’ means any building or structure which
adjoins, is part of, belongs to, or is used in connection with a
dwelling, and shall include, but not be limited to, any garage,
shop, shed, barn or stable.

. 4

CHAPTER 116

(H. B. 4421 - By Delegates White, Skaff, Boggs, Barrett,
Craig, A. Evans, Manchin, Reynolds, Storch,
Swartzmiller and Marcum)

[By Request of the Lottery Commission]

[Passed March 4, 2014; in effect ninety days from passage.]
[Approved by the Governor on March 28, 2014.]

AN ACT to amend the Code of West Virginia, 1931, as amended, by

adding thereto a new section, designated §29-22-30, relating to
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payment of lottery prizes; and permitting additional forms of
payments consistent with current banking practices.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended by
adding thereto a new section, designated §29-22-30, to read as follows:

ARTICLE 22. STATE LOTTERY ACT.
§29-22-30. Methods of payment for lottery prizes.

1 Notwithstanding any provision of this article or any rule to
2 the contrary, the lottery shall pay a prize to a claimant by check,
3 electronic funds transfer or any other method of payment
4 acceptable to the Federal Reserve System.

@

CHAPTER 117

(Com. Sub. for H. B. 4217 - By Delegates Perdue, Fleischauer,
Campbell, Ellington, Morgan and Stephens)

[Passed March 8, 2014; in effect ninety days from passage.]
[Approved by the Governor on March 31, 2014.}

AN ACT to amend the Code of West Virginia, 1931, as amended, by
adding thereto two new sections, designated §9-5-22 and §9-5-23,
all relating to Medicaid; requiring the Bureau of Medical Services
to submit an annual report to the Legislature; requiring certain
information to be included in the report; requiring website
publication of certain information.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended by
adding thereto two new sections, designated §9-5-22 and §9-5-23, all
to read as follows:
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ARTICLE 5. MISCELLANEOUS PROVISIONS.

§9-5-22. Medicaid managed care reporting.
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(a) Beginning January 1, 2016, and annually thereafter, the
Bureau for Medical Services shall submit an annual report by
May of that year to the Joint Committee on Government and
Finance and the Legislative Oversight Commission on Health
and Human Resources Accountability that includes, but is not
limited to, the following information for all managed care
organizations:

(1) The name and geographic service area of each managed
care organization that has contracted with the bureau.

(2) The total number of health care providers in each
managed care organization broken down by provider type and
specialty and by each geographic service area.

(3) The monthly average and total of the number of members
enrolled in each organization broken down by eligibility group.

(4) The percentage of clean claims paid each provider type
within thirty calendar days and the average number of days to
pay all claims for each managed care organization

(5) The number of claims denied or pended by each managed
care organization.

(6) The number and dollar value of all claims paid to non-
network providers by claim type for each managed care
organization.

(7) The number of members choosing the managed care
organization and the number of members auto-enrolled into each
managed care organization, broken down by managed care
organization.
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(8) The amount of the average per member per month
payment and total payments paid to each managed care
organization.

(9) A comparison of nationally recognized health outcomes
measures as required by the contracts the managed care
organizations have with the bureau.

(10) A copy of the member and provider satisfaction survey
report for each managed care organization.

(11) A copy of the annual audited financial statements for
each managed care organization.

(12) A brief factual narrative of any sanctions levied by the
department against a managed care network.

(13) The number of members, broken down by each
managed care organization, filing a grievance or appeal and the
total number and percentage of grievances or appeals that
reversed or otherwise resolved a decision in favor of the
member.

(14) The number of members receiving unduplicated
outpatient emergency services and urgent care services, broken
down by managed care organization.

(15) The number of total inpatient Medicaid days broken
down by managed care organization and aggregated by facility

type.

(16) The following information concerning pharmacy
benefits broken down by each managed care organization and by
month:

(A) Total number of prescription claims;
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(B) Total number of prescription claims denied;
(C) Average adjudication time for prescription claims;

(D) Total number of prescription claims adjudicated within
thirty days;

(E) Total number of prescription claims adjudicated within
ninety days;

(F) Total number of prescription claims adjudicated after
thirty days; and

(G) Total number of prescription claims adjudicated after
ninety days.

(17) The total number of authorizations by service.

(18) Any other metric or measure which the Bureau of
Medical Services deems appropriate for inclusion in the report.

(19) For those managed care plans that are accredited by a
national accreditation organization they shall report their most
recent annual quality ranking for their Medicaid plans offered in
West Virginia.

(20) The medical loss ratio and the administrative cost of
each managed care organization and the amount of money
refunded to the state if the contract contains a medical loss ratio.

(b) The report required in subsection (a) of this section shall
alsoinclude information regarding fee-for-service providers that
is comparable to that required in subsection (a) of this section for
managed care organizations: Provided, That any report regarding
Medicaid fee for service should be designed to determine the
medical and pharmacy costs for those benefits similar to ones
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provided by the managed care organizations and the data shall be
reflective of the population served.

(c) The report required in subsection (a) of this section shall
also include for each of the five most recent fiscal years, annual
cost information for both managed care organizations and fee-
for-service providers of the Medicaid program expressed in
terms of:

(1) Aggregate dollars expended by both managed care
organizations and fee-for-service providers of the Medicaid
programs per fiscal years; and

(2) Annual rate of cost inflation from prior fiscal year for
both managed care organizations and fee-for-service providers
of the Medicaid program.

§9-5-23. Bureau of Medical Services information.
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(a) The Bureau of Medical Services shall publish all
informational bulletins, health plan advisories, and guidance
published by the department concerning the Medicaid program
on the department’s website.

(b) The bureau shall publish all Medicaid state plan
amendments and any formalcorrespondence within seventy-two
hours of receipt of the correspondence submission to the Centers
for Medicare and Medicaid Services.

(c) The bureau shall publish all formal responses by the
Centers for Medicare and Medicaid Services regarding any state
plan amendment on the department’s website within seventy-two
hours of receipt of the correspondence.
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CHAPTER 118

(Com. Sub. for H. B. 4363 - By Delegates Perdue,
Ferro, Diserio and Poore)

{Passed March 7, 2014; in effect ninety days from passage.]
[Approved by the Governor on March 26, 2014.]

AN ACT to amend the Code of West Virginia, 1931, as amended, by
adding thereto a new section, designated §27-1A-12, relating to
creating an independent informal dispute resolution process
available to behavioral health providers licensed by the
Department of Health and Human Resources for orders or citations
of deficient practice; and providing that the independent informal
dispute resolution process does not affect the ability of a licensee
to seek administrative and judicial review of an order or citation of
deficient practice.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended by
adding thereto a new section, designated §27-1A-12, to read as
follows:

ARTICLE 1A. DEPARTMENT OF HEALTH.
§27-1A-12. Independent Informal Dispute Resolution.

1 (a) A behavioral health provider licensed by the Department
2 of Health and Human Resources adversely affected by an order
3 or citation of a deficient practice issued pursuant to this article
4 or pursuant to federal law may request to use the independent
5 informal dispute resolution process established by this section.
6 A licensee may contest a cited deficiency as contrary to rule,
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regulation or law or unwarranted by the facts, or any
combination thereof.

(b) The independent informal dispute resolution process is
not a formal evidentiary proceeding and utilization of the
independent informal dispute resolution process does not waive
the right of the licensee to request a formal hearing with the
secretary.

(c) The independent informal dispute resolution process
shall consist of the following:

(1) The secretary shall transmit to the licensee a statement of
deficiencies attributed to the licensee and request that the
licensee submit a plan of correction addressing the cited
deficiencies no later than ten working days following the last day
of the survey or inspection, or no later than ten working days
following the last day of a complaint investigation. Notification
of the availability of the independent informal dispute resolution
process and an explanation of the independent informal dispute
resolution process shall be included in the transmittal.

(2) When the licensee returns its plan of correction to the
secretary, the licensee may request, in writing, to participate in
the independent informal dispute resolution process to protest or
refute all or part of the cited deficiencies within ten working
days. The secretary may not release the final report until all
dispute processes are resolved.

(3) The Secretary of the West Virginia Department of Health
and Human Resources (hereinafter “secretary”) shall approve
and establish a panel of at least three independent review
providers: Provided, That in lieu of establishing a panel, the
secretary may use an existing panel of approved independent
review providers. The secretary shall contract with the
independent review providers to conduct the independent
informal dispute resolution processes. Each independent review
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provider shall be accredited by the Utilization Review
Accreditation Commission. When a licensee requests an
independent informal dispute resolution process, the secretary
shall choose one independent review provider from the approved
panel to conduct the process.

(4) The secretary shall refer the request to an independent
review provider from the panel of certified independent review
providers approved by the department within five working days
of receipt of the written request for the independent informal
dispute resolution process made by a licensee. The secretary
shall vary the selection of the independent review providers on
a rotating basis. The secretary shall acknowledge in writing to
the licensee that the request for independent review has been
received and forwarded to the independent review provider. The
notice shall include the name and professional address of the
independent review provider.

(5) The independent review provider shall hold an
independent informal dispute resolution conference, unless
additional time is requested by either the licensee, the
Department of Health and Human Resources or the independent
review provider and approved by the secretary, within ten
working days of receipt of the written request for the
independent informal dispute resolution process made by a
licensee. The licensee or the Department of Health and Human
Resources may submit additional information before the
independent informal dispute resolution conference.

(6) Neither the secretary nor the licensee may be
accompanied by counsel during the independent informal dispute
resolution conference. The manner in which the independent
informal dispute resolution conference is held is at the discretion
of the licensee, but is limited to:

(A) A review of written information submitted by the
licensee;
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(B) A telephonic conference; or

(C) A face-to-face conference held at a mutually agreed
upon location.

(7) If the independent review provider determines the need
for additional information, clarification or discussion at the
conclusion of the independent informal dispute resolution
conference, the secretary and the licensee shall present the
requested information.

(8) The independent review provider shall make a
determination within ten working days of receipt of any
additional information as provided in subdivision (7) of this
section or the conclusion of the independent informal dispute
resolution conference, based upon the facts and findings
presented, and shall transmit a written decision containing the
rationale for its determination to the secretary.

(9) If the secretary disagrees with the determination, the
secretary may reject the determination made by the independent
review provider and shall issue an order setting forth the
rationale for the reversal of the independent review provider’s
decision to the licensee within ten working days of receiving the
independent review provider’s determination.

(10) If the secretary accepts the determination, the secretary
shall issue an order affirming the independent review provider’s
determination within ten working days of receiving the
independent review provider’s determination.

(11) If the independent review provider determines that the
original statement of deficiencies should be changed as a result
of the independent informal dispute resolution process and the
secretary accepts the determination, the secretary shall transmit
a revised statement of deficiencies to the licensee within ten
working days of the independent review provider’s
determination.



972

104
105
106
107

108
109
110
111

112
113
114
115

116
117
118
119
120

121
122
123
124
125

126
127
128
129
130

131
132
133
134

MENTALLY ILL PERSONS [Ch. 118

(12) The licensee shall submit a revised plan to correct any
remaining deficiencies to the secretary within ten working days
of receipt of the secretary’s order and the revised statement of
deficiencies.

(d) Under the following circumstances, the licensee is
responsible for certain costs of the independent informal dispute
resolution review, which shall be remitted to the secretary within
sixty days of the informal conference order:

(1) If the licensee requests a face-to-face conference, the
licensee shall pay any costs incurred by the independent review
provider that exceed the cost of a telephonic conference,
regardless of which party ultimately prevails;

(2) If the independent review provider’s decision supports
the entirety of the originally written contested deficiency or
adverse action taken by the secretary, the licensee shall
reimburse the secretary for the cost charged by the independent
review provider; or

(3) If the independent review provider’s decision supports
some of the originally written contested deficiencies, but not all
of them, the licensee shall reimburse the secretary for the cost
charged by the independent review provider on a pro-rata basis
as determined by the secretary.

(e) Establishment of the independent informal dispute
resolution process does not preclude licensees from utilizing
other informal dispute resolution processes provided by statute
or rule in lieu of the independent informal dispute resolution
process.

(f) Administrative and judicial review of a decision rendered
through the independent informal dispute resolution process may
be made in accordance with article five, chapter twenty-nine-a
of this code.
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(g) Any decision issued by the secretary as a result of the
independent informal dispute resolution process shall be made
effective from the date of issuance.

(h) The pendency of administrative or judicial review does
not prevent the secretary or a licensee from obtaining injunctive
relief as provided by statute or rule.

@

CHAPTER 119

(Com. Sub. for S. B. 315 - By Senator Wells)

{Passed March 8, 2014; in effect from passage.]
[Approved by the Governor on March 20, 2014.]

ACT to amend and reenact §15-1J-3 and §15-1J-4 of the Code of
West Virginia, 1931, as amended, all relating to authorizing the
West Virginia Military Authority to administer national security,
homeland security and other military-related or military-sponsored
programs; redefining “employee”; expanding with whom the
authority may contract to include any state, territory or the District
of Columbia; and authorizing the authority to accept and use funds
from the federal government, any state and other specified entities
for the purposes of national security, homeland security and other
military-related or military-sponsored programs.

Be it enacted by the Legislature of West Virginia:

That §15-1J-3 and §15-1J-4 of the Code of West Virginia, 1931, as

amended, be amended and reenacted, all to read as follows:
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ARTICLE 1J. WEST VIRGINIA MILITARY AUTHORITY ACT.

§15-1J-3. Definitions.
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As used in this article, unless the content clearly indicates
otherwise:

(a) “Authority” means the West Virginia Military Authority.

(b) “BRIM” means the West Virginia Board of Risk and
Insurance Management.

(c) “Guard” means West Virginia National Guard, including
its army and air components.

(d) “Employee” means any person who, within the at-will
employment relationship, is hired to perform duties related to
national security, homeland security and other military-related
or -sponsored programs.

(e) “PEIA” means Public Employees Insurance Act.

(f) “PERS” means Public Employees Retirement System.

§15-1]J-4. Establishment and general powers of the authority.
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(a) The West Virginia Military Authority is hereby
established to administer national security, homeland security
and other military-related or -sponsored programs. (b) The
authority will be administered by the Adjutant General and the
Adjutant General’s department.

(c) Funds provided by the federal government and any state
funds authorized by appropriation of the Legislature used as a
required match to secure federal funding for programs
administered by the authority pursuant to this section shall be
administered by the Adjutant General subject to the provisions
of article eleven, chapter four of this code.
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(d) Except as otherwise prohibited by statute, the authority,
as a governmental instrumentality exercising public powers of
the state, shall have and may exercise all powers necessary or
appropriate to carry out the purpose of this article, including the
authority to:

(1) Execute cooperative agreements between the guard and
the federal and/or state governments;

(2) Contract on behalf of the guard with the federal
government, its instrumentalities and agencies, any state,
territory or the District of Columbia and its agencies and
instrumentalities, municipalities, foreign governments, public
bodies, private corporations, partnerships, associations and
individuals;

(3) Use funds administered by the authority pursuant to
subsection (c) of this section for the maintenance, construction
or reconstruction of capital repair and replacement items as
necessary and approved by the authority;

(4) Accept and use funds from the federal government, its
instrumentalities and agencies, any state, territory or the District
of Columbia and its agencies and instrumentalities,
municipalities, foreign governments, public bodies, private
corporations, partnerships, associations and individuals for the
purposes of national security, homeland security and other
military-related or -sponsored programs;

(5) Procure insurance with state funds through BRIM
covering property and other assets of the authority in amounts
and from insurers that BRIM determines necessary;

(6) Hire employees at an appropriate salary equivalent to a
competitive wage rate;

(7) Enroll employees in PERS, PEIA and workers’
compensation and unemployment programs, or their equivalents:
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Provided, That the authority, through the receipt of federal
and/or state funds, pays the required employer contributions;

(8) Cooperate with economic development agencies in
efforts to promote the expansion of industrial, commercial and
manufacturing in the state;

(9) Develop a human resources division that will administer
and manage its employees and receive state matching funds as
necessary to ensure maximum federal funds are secured;

(10) Due to the at-will employment relationship with the
authority, its employees may not avail themselves of the state
grievance procedure as set forth in article six-a, chapter twenty-
nine of this code; and

(11) Have the ability to secure all other bonding, insurance
or other liability protections necessary for its employees to fulfill
their duties and responsibilities.

e enee——

CHAPTER 120

(Com. Sub. for H. B. 4480 - By Delegates Craig and Skaff)

[By Request of the Department of Environmental Protection]

[Passed March 8, 2014; in effect ninety days from passage.]
[Approved by the Governor on March 31, 2014.]

AN ACT to amend and reenact §22-2-4 of the Code of West Virginia,

1931, as amended, relating to the Acid Mine Drainage and
Abatement Fund; investment of funds; retention of earnings; and
requiring restoration of interest earnings previously defaulted into
the state’s general revenue account.
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Be it enacted by the Legislature of West Virginia:

That §22-2-4 of the Code of West Virginia, 1931, as amended, be

amended and reenacted to read as follows:

ARTICLE 2. ABANDONED MINE LANDS AND

RECLAMATION ACT.

§22-2-4. Abandoned land reclamation fund and objectives of fund;

lands eligible for reclamation.

(a) All abandoned land reclamation funds available under
Title IV of the federal Surface Mining Control and Reclamation
Act of 1977, as amended, private donations received, any state
appropriated or transferred funds, or funds received from the sale
of land by the secretary under this article shall be deposited with
the Treasurer of the State of West Virginia to the credit of the
Abandoned Land Reclamation Fund heretofore created, and
expended pursuant to the requirements of this article.

(b) Moneys in the fund may be used by the secretary for the
following:

(1) Reclamation and restoration of land and water resources
adversely affected by past coal surface-mining operations,
including, but not limited to, reclamation and restoration of
abandoned surface mine areas, abandoned coal processing areas
and abandoned coal processing waste areas; sealing and filling
abandoned deep mine entries and voids; planting of land
adversely affected by past coal surface-mining operations to
prevent erosion and sedimentation; prevention, abatement,
treatment and control of water pollution created by coal mine
drainage, including restoration of stream beds and construction
and operation of water treatment plants; prevention, abatement
and control of burning coal processing waste areas and burning
coal in situ; prevention, abatement and control of coal mine
subsidence; and payment of administrative expenses and all
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other necessary expenses incurred to accomplish the purpose of
this article: Provided, That all expenditures from this fund shall
reflect the following priorities in the order stated:

(A) The protection of public health, safety, general welfare
and property from extreme danger of adverse effects of past
surface-mining practices;

(B) The protection of public health, safety and general
welfare from adverse effects of past coal surface-mining
practices;

(C) The restoration of land and water resources and
environment previously degraded by adverse effects of past coal
surface-mining practices, including measures for the
conservation and development of soil, water (excluding
channelization), woodland, fish and wildlife, recreation
resources and agricultural productivity;

(D) Research and demonstration projects relating to the
development of surface-mining reclamation and water quality
control program methods and techniques;

(E) The protection, repair, replacement, construction or
enhancement of public facilities such as utilities, roads,
recreation and conservation facilities adversely affected by past
coal surface-mining practices; and

(F) The development of publicly owned land adversely
affected by past coal surface-mining practices, including land
acquired as provided in this article for recreation and historic
purposes, conservation and reclamation purposes and open space
benefits.

(2) (A) The secretary may expend up to thirty percent of the
funds allocated to the state in any year through the grants made
available under paragraphs (1) and (5), subsection (g) of Section
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402 of the federal Surface Mining Control and Reclamation Act
of 1977, as amended, for the purpose of protecting, repairing,
replacing, constructing or enhancing facilities relating to water
supply, including water distribution facilities and treatment
plants, to replace water supplies adversely affected by coal
surface-mining practices.

(B) If the adverse effects on water supplies referred to in this
subdivision occurred both prior to and after August 3, 1977,
subsection (c) of this section does not prohibit the state from
using funds for the purposes of this subdivision if the secretary
determines that the adverse effects occurred predominantly prior
to August 3, 1977.

(3) The secretary may receive and retain up to ten percent of
the total of the grants made annually to the state under
paragraphs (1) and (5), subsection (g) of Section 402 of the
federal Surface Mining Control and Reclamation Act of 1977, as
amended, if the amounts are deposited to the credit of either:

(A) The special account in the State Treasury designated the
“Reclamation and Restoration Fund” is hereby continued.
Moneys in the fund may be expended by the secretary to achieve
the priorities stated in subdivision (1) of this subsection after
September 30, 1995, and for associated administrative and
personnel expenses; or

(B) The special account in the State Treasury designated the
“Acid Mine Drainage Abatement and Treatment Fund” is hereby
continued. Moneys in the fund may be expended by the secretary
to implement, in consultation with the United States soil
conservation service, acid mine drainage abatement and
treatment plans approved by the secretary of the United States
Department of Interior and for associated administrative and
personnel expenses. The plans shall provide for the
comprehensive abatement of the causes and treatment of the
effects of acid mine drainage within qualified hydrologic units
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affected by coal surface-mining practices. The moneys accrued
in this fund, any earnings thereon, and yield from investments by
the State Treasurer or West Virginia Investment Management
Board are reserved solely and exclusively for the purposes set
forth in this section of the code. Any interest accrued on any
moneys deposited into the Acid Mine Drainage Abatement and
Treatment Fund which previously defaulted from that account
into general revenue shall be credited back to the fund on or
before July 1, 2014.

(c) Except as provided for in this subsection, lands and water
eligible for reclamation or drainage abatement expenditures
under this article are those which were mined for coal or which
were affected by the mining, wastebanks, coal processing or
other coal mining processes, and abandoned or left in an
inadequate reclamation status prior to August 3, 1977, and for
which there is no continuing reclamation responsibility:
Provided, That moneys from the funds made available by the
Secretary of the United States Department of Interior pursuant
to paragraphs (1) and (5), subsection (g), Section 402 of the
federal Surface Mining Control and Reclamation Act of 1977, as
amended, may be expended for the reclamation or drainage
abatement of a site that: (1) The surface-mining operation
occurred during the period beginning on August 4, 1977, and
ending on or before January 21, 1981, and that any funds for
reclamation or abatement which are available pursuant to a bond
or other financial guarantee or from any other source, and not
sufficient to provide for adequate reclamation or abatement of
the site; or (2) the surface-mining operation occurred during the
period beginning on August 4, 1977, and ending on or before
November 5, 1990, and that the surety of the surface-mining
operation became insolvent during that period, and as of
November 5, 1990, funds immediately available from
proceeding relating to the insolvency or from any financial
guarantees or other sources are not sufficient to provide for
adequate reclamation of the site: Provided, however, That the
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secretary, with the concurrence of the secretary of the United
States Department of Interior, makes either of the above-stated
findings, and that the site is eligible, or more urgent than the
reclamation priorities set forth in paragraphs (A) and (B),
subdivision (1), subsection (b) of this section.

(d) One purpose of this article is to provide additional and
cumulative remedies to abate the pollution of the waters of the
state, and nothing contained in this article abridges or alters
rights of action or remedies now or hereafter existing, nor do any
provisions in this article or any act done by virtue of this article
estop the state, municipalities, public health officers or persons
as riparian owners or otherwise in the exercise of their rights to
suppress nuisances or to abate any pollution now or hereafter
existing or to recover damages.

(e) Where the Governor certifies that the above objectives of
the fund have been achieved and there is a need for construction
of specific public facilities in communities impacted by coal
development, and other sources of federal funds are inadequate
and the secretary of the United States Department of Interior
concurs, then the secretary may expend money from the fund for
the construction.

—

CHAPTER 121

(Com. Sub. for S. B. 623 - By Senators Palumbo,
Tucker and Snyder)

[Passed March 8, 2014; in effect from passage.]
[Approved by the Governor on March 28, 2014.]

AN ACT to amend and reenact §22A-1A-1 of the Code of West

Virginia, 1931, as amended, relating to Office of Miners’ Health,
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Safety and Training administration and substance abuse; and
requiring employers to notify the director of a positive drug or
alcohol test, refusing to submit a sample, possessing a substituted
sample, submitting a substituted sample, possessing an adulterated
sample or submitting an adulterated sample.

Be it enacted by the Legislature of West Virginia:

That §22A-1A-1 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 1A. OFFICE OF MINERS’ HEALTH, SAFETY AND
TRAINING; ADMINISTRATION;
SUBSTANCE ABUSE.

§22A-1A-1. Substance abuse screening; minimum requirements;
standards and procedures for screening.

1 (a) Every employer of certified persons, as defined in section
2 two, article one of this chapter, shall implement a substance
3 abuse screening policy and program that shall, at a minimum,
4 include:

5 (1) A preemployment, ten-panel urine test for the following
6 and any other substances as set out in rules adopted by the Office

7 of Miners’ Health, Safety and Training:
8 (A) Amphetamines;
9 (B) Cannabinoids/THC;

10 (C) Cocaine;

11 (D) Opiates;

12 (E) Phencyclidine (PCP);

13 (F) Benzodiazepines;
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(G) Propoxyphene;
(H) Methadone;

(I) Barbiturates; and
(J) Synthetic narcotics.

Split samples shall be collected by providers who are
certified as complying with standards and procedures set out in
the United States Department of Transportation’s rule, 49 C. F.
R. Part 40, which may be amended from time to time by
legislative rule of the Office of Miners’ Health, Safety and
Training. Collected samples shall be tested by laboratories
certified by the United States Department of Health and Human
Services, Substance Abuse and Mental Health Services
Administration (SAMHSA) for collection and testing.
Notwithstanding the provisions of this subdivision, the mine
operator may implement a more stringent substance abuse
screening policy and program;

(2) A random substance abuse testing program covering the
substances referenced in subdivision (1) of this subsection.
“Random testing” means that each person subject to testing has
a statistically equal chance of being selected for testing at
random and at unscheduled times. The selection of persons for
random testing shall be made by a scientifically valid method,
such as a random number table or a computer-based random
number generator that is matched with the persons’ Social
Security numbers, payroll identification numbers or other
comparable identifying numbers; and

(3) Review of the substance abuse screening program with
all persons required to be tested at the time of employment, upon
a change in the program and annually thereafter.

(b) For purposes of this subsection, preemployment testing
shall be required upon hiring by a new employer, rehiring by a
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former employer following a termination of the
employer/employee relationship or transferring to a West
Virginia mine from an employer’s out-of-state mine to the extent
that any substance abuse test required by the employer in the
other jurisdiction does not comply with the minimum standards
for substance abuse testing required by this article. Furthermore,
the provisions of this section apply to all employers that employ
certified persons who work in mines, regardless of whether that
employer is an operator, contractor, subcontractor or otherwise.

(c) (1) Every employer shall notify the director, on a form
prescribed by the director, within seven (7) days of any of the
following:

(A) A positive drug or alcohol test of a certified person,
whether it be a preemployment test, random test, reasonable
suspicion test or post-accident test;

(B) The refusal of a certified person to submit a sample;

(C) A certified person possessing a substituted sample or an
adulterated sample; or

(D) A certified person submitting a substituted sample or an
adulterated sample.

(2) With respect to any certified person subject to a
collective bargaining agreement, the employer shall notify the
director, on a form prescribed by the director, within seven (7)
days of any of the following: Provided, That notification
pursuant to this subdivision shall not result in the immediate
temporary suspension, suspension or revocation of any
certificate held by a certified person who is subject to a
collective bargaining agreement unless and until the arbitration
is concluded and the discharge is upheld:

(A) A positive drug or alcohol test of a certified person,
whether it be a preemployment test, random test, reasonable
suspicion test or post-accident test;
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(B) The refusal of a certified person to submit a sample;

(C) A certified person possessing a substituted sample or an
adulterated sample; or

(D) A certified person submitting a substituted sample or an
adulterated sample.

(3) When the employer submits the completed notification
form prescribed by the director, the employer shall also submit
a copy of the laboratory test results showing the substances
tested for and the results of the test.

(4) Notice shall result in the immediate temporary
suspension of all certificates held by the certified person who
failed the screening, pending a hearing before the board of
appeals pursuant to section two of this article: Provided, That
notification pursuant to this subsection shall not result in the
immediate temporary suspension of any certificate held by a
certified person who is subject to a collective bargaining
agreement unless and until the arbitration is concluded and the
discharge is upheld, and no certificate held by a certified person
who is subject to a collective bargaining agreement shall be
suspended or revoked unless the discharge is upheld in
arbitration: Provided, however, That if the certified person
terminates his or her employment or voluntarily removes himself
or herself from the grievance or arbitration procedure, the
certified person may be immediately, temporarily decertified
pursuant to this article.

(d) Suspension or revocation of a certified person’s
certificate as a miner or other miner specialty in another
jurisdiction by the applicable regulatory or licensing authority
for substance abuse-related matters shall result in the director
immediately and temporarily suspending the certified person’s
West Virginia certificate until such time as the certified person’s
certification is reinstated in the other jurisdiction.
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(e) The provisions of this article shall not be construed to
preclude an employer from developing or maintaining a drug and
alcohol abuse policy, testing program or substance abuse
program that exceeds the minimum requirements set forth in this
section. The provisions of this article shall also not be construed
to require an employer to alter, amend, revise or otherwise
change, in any respect, a previously established substance abuse
screening policy and program that meets or exceeds the
minimum requirements set forth in this section. The provisions
of this article shall require an employer to subject its employees
who as part of their employment are regularly present at a mine
and who are employed in a safety-sensitive position to
preemployment and random substance abuse tests: Provided,
That each employer shall retain the discretion to establish the
parameters of its substance abuse screening policy and program
so long as it meets the minimum requirements of this article. For
purposes of this section, a “safety-sensitive position” means an
employment position where the employee’s job responsibilities
include duties and activities that involve the personal safety of
the employee or others working at a mine.

CHAPTER 122

(Com. Sub. for S. B. 603 - By Senators Kirkendoll, Stollings,

Miller, Facemire, Cann, Edgell, Green, D. Hall, McCabe,

Unger, Kessler (Mr. President), Plymale and Jenkins)

[Passed March 6, 2014; in effect ninety days from passage.]
[Approved by the Governor on March 28, 2014.]

AN ACT to amend and reenact §22A-2-43 of the Code of West

Virginia, 1931, as amended, relating to testing for the presence of
methane in underground mines; requiring automatic de-
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energization or shut down of equipment when a machine-mounted
methane monitor indicates a methane concentration of one and
five-tenths percent; and removing the requirement that the Board
of Coal Mine Health and Safety promulgate a legislative rule
defining the term “sustained period”.

Be it enacted by the Legislature of West Virginia:

That §22A-2-43 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 2. UNDERGROUND MINES.
§22A-2-43. Actions to detect and respond to excess methane.

1 The following actions are required to detect and respond to
2 excess methane. Subsections (a) through (f)of this section pertain
to methane testing with hand-held devices:

(V5]

(a) Hand-held testing required. — In any mine, no electrical
equipment or permissible diesel-powered equipment may be
brought in by the last open crosscut until a qualified person tests
for methane. If one percent or more methane is present, the
equipment may not be taken into the area until the methane
concentration is reduced to less than one percent. Thereafter,
10 subsequent methane examinations shall be made at least every
11 twenty minutes while any electrical or diesel-powered equipment
12 is present and energized.

Nolie <N e RV I

13 (b) Location of tests. — Tests for methane concentrations
14 under this section shall be made at least twelve inches from the
15 roof, face, ribs and floor.

16 (c) Working places and intake air courses. —

17 (1) When one percent or more methane is present in a
18 working place or an intake air course, including an air course in
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which a belt conveyor is located or in an area where mechanized
mining equipment is being installed or removed:

(A) Except intrinsically safe atmospheric monitoring
systems (AMS), electrically powered equipment in the affected
area shall be de-energized and other mechanized equipment shall
be shut off.

(B) Changes or adjustments shall be made at once to the
ventilation system to reduce the concentration of methane to less
than one percent.

(C) No other work shall be permitted in the affected area
until the methane concentration is less than one percent.

(2) When one and five-tenths percent or more methane is
present in a working place or an intake air course, including an
air course in which a belt conveyor is located or in an area where
mechanized mining equipment is being installed or removed:

(A) Except for the mine foreman, assistant mine foreman
or individuals authorized by the mine foreman or assistant mine
foreman, all individuals shall be withdrawn from the affected
area. If a federal or state mine inspector is present in the area of
the mine where one and five-tenths percent or more of methane
is detected, the federal or state mine inspector and the miners’
representative, if any, may remain in the area with the mine
foreman, assistant mine foreman or other individuals authorized
by the mine foreman or assistant mine foreman.

(B) Except for intrinsically safe AMS, electrically powered
equipment in the affected area shall be disconnected at the power
source.

(d) Return air split.—

(1) When one percent or more methane is present in a return
air split between the last working place on a working section and
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where that split of air meets another split of air or the location at
which the split is used to ventilate seals or worked-out areas,
changes or adjustments shall be made at once to the ventilation
system to reduce the concentration of methane in the return air
to less than one percent.

(2) When one and five-tenths percent or more methane is
present in a return air split between the last working place on a
working section and where that split of air meets another split of
air or the location where the split is used to ventilate seals or
worked-out areas, except for the mine foreman, assistant mine
foreman or individuals authorized by the mine or assistant mine
foreman, all individuals shall be withdrawn from the affected
area. If a federal or state mine inspector is present in the area of
the mine where one and five-tenths percent or more of methane
is detected, the federal or state mine inspector and the miners’
representative, if any, may remain in the area with the mine
foreman, assistant mine foreman or other individuals authorized
by the mine foreman or assistant mine foreman.

(3) Other than intrinsically safe AMS, equipment in the
affected area shall be de-energized, electric power shall be
disconnected at the power source and other mechanized
equipment shall be shut off.

(4) No other work shall be permitted in the affected area
until the methane concentration in the return air is less than one
percent.

(e) Return air split alternative. —
(1) The provisions of this paragraph may apply if:

(A) The quantity of air in the split ventilating the active
workings is at least twenty-seven thousand cubic feet per minute
in the last open crosscut or the quantity specified in the approved
ventilation plan, whichever is greater.
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(B) The methane content of the air in the split is
continuously monitored during mining operations by an AMS
that gives a visual and audible signal on the working section
when the methane in the return air reaches one and five-tenths
percent and the methane content is monitored as specified in the
approved ventilation plan.

(C) Rock dust is continuously applied with a mechanical
duster to the return air course during coal production at a
location in the air course immediately outby the most inby
monitoring point.

(2) When one and five-tenths percent or more methane is
present in a return air split between a point in the return opposite
the section loading point and where that split of air meets
another split of air or where the split of air is used to ventilate
seals or worked-out areas:

(A) Changes or adjustments shall be made at once to the
ventilation system to reduce the concentration of methane in the
return air below one and five-tenths percent.

(B) Except for the mine foreman, assistant mine foreman or
individuals authorized by the mine foreman or assistant mine
foreman, all individuals shall be withdrawn from the affected
area. If a federal or state mine inspector is present in the area of
the mine where one and five-tenths percent or more of methane
is detected, the federal or state mine inspector and the miners’
representative, if any, may remain in the area with the mine
foreman, assistant mine foreman or other individuals authorized
by the mine foreman or assistant mine foreman.

(C) Except for intrinsically safe AMS, equipment in the
affected area shall be de-energized, electric power shall be
disconnected at the power source and other mechanized
equipment shall be shut off.
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(D) No other work shall be permitted in the affected area
until the methane concentration in the return air is less than one
and five-tenths percent.

(f) Bleeders and other return air courses.—

The concentration of methane in a bleeder split of air
immediately before the air in the split joins another split of air,
or in areturn air course other than as described in subsections (d)
and (e) of this section, shall not exceed two percent.

(g) Machine-mounted methane monitors. —

(1) Approved methane monitors shall be installed and
maintained on all face cutting machines, continuous miners,
longwall face equipment and other mechanized equipment used
to extract coal or load coal within the working place.

(2) The sensing device for methane monitors on longwall
shearing machines shall be installed at the return air end of the
longwall face. An additional sensing device also shall be
installed on the longwall shearing machine, downwind and as
close to the cutting head as practicable. An alternative location
or locations for the sensing device required on the longwall
shearing machine may be approved in the ventilation plan.

(3) The sensing devices of methane monitors shall be
installed as close to the working face as practicable.

(4) Methane monitors shall be maintained in permissible and
proper operating condition and shall be calibrated with a known
air-methane mixture at least once every fifteen days and arecord
of the calibration shall be recorded with ink or indelible pencil
by the person performing the calibration in a book prescribed by
the director and maintained on the surface. Calibration records
shall be retained for inspection for at least one year from the date
of the test. To assure that methane monitors are properly
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maintained and calibrated, the operator shall use persons
properly trained in the maintenance, calibration and
permissibility of methane monitors to calibrate and maintain the
devices.

(h) Automatic de-energization of electrical equipment or
shut down of diesel equipment. —

When the methane concentration at any m