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-

CHAPTER 118

(H. B. 3016 — By Delegates Beane, G. White, Paxton,
Mezzatesta and Stalnaker)

[Passed March 6, 2003; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend and reenact section eight, article six, chapter nine
of the code of West Virginia, one thousand nine hundred thirty-
one, as amended, relating to the confidentiality of adult protective
service records; changing the current requirement that the adult
protective service agency destroy the records in two years to
thirty years.

Be it enacted by the Legislature of West Virginia:

That section eight, article six, chapter nine of the code of West

Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted to read as follows:

ARTICLE 6. SOCIAL SERVICES FOR ADULTS.

§9-6-8. Confidentiality of records.

1
2
3
4
5
6
7
8

(a) Except as otherwise provided in this section, all records
of the department, state and regional long-term care ombuds-
men, nursing home or facility administrators, the office of
health facility licensure and certification and all protective
services agencies concerning an adult or facility resident under
this article shall be confidential and shall not be released,
except in accordance with the provisions of section eleven of
this article.
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9
10
11
12
13
14
15
16
17
18
19
20
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(b) Unless the adult concerned is receiving adult protective
services or unless there are pending proceedings with regard to
the adult, the records maintained by the adult protective
services agency shall be destroyed thirty years following their
preparation. A circuit court or the supreme court of appeals may
subpoena such records, but shall, before permitting their use in
connection with any court proceeding, review the same for
relevancy and materiality to the issues in the proceeding, and
may issue such order to limit the examination and use of such
records or any part thereof, having due regard for the purposes
of this article and the requirements of the litigation as shall be
just.

CHAPTER 119

(Com. Sub. for H. B. 2675 — By Delegates Beane, Amores,
Campbell, Craig, Mahan, Michael and Webster)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.}

AN

ACT to amend article sixteen, chapter five of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, by
adding thereto two new sections, designated sections seven-d and
seven-e; to amend article sixteen-b of said chapter by adding
thereto two new sections, designated sections six-a and six-b; to
amend article two, chapter nine of said code by adding thereto
two new sections, designated sections twelve and twelve-a; to
amend article fifteen, chapter thirty-three of said code by adding
thereto a new section, designated section four-h; to amend article
sixteen of said chapter by adding thereto a new section, desig-
nated section three-r; to amend article twenty-four of said chapter
by adding thereto a new section, designated section four-a; to
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amend and reenact section six, article twenty-five of said chapter;
to amend article twenty-five-a of said chapter by adding thereto
a new section, designated section twenty-four-a; and to further
amend said chapter by adding thereto a new article, designated
article twenty-five-f, all relating to mandating coverage for
certain clinical trials under public employees insurance, chil-
dren’s heaith program, medicaid program, accident and sickness
insurance, groups accident and sickness insurance, hospital
service corporations, medical service corporations, dental service
corporations, health service corporations, healthcare corporations
and health maintenance organizations.

Be it enacted by the Legislature of West Virginia:

That article sixteen, chapter five of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by adding
thereto two new sections, designated sections seven-d and seven-e;
that article sixteen-b of said chapter be amended by adding thereto
two new sections, designated sections six-a and six-b; that article two,
chapter nine of said code be amended by adding thereto two new
sections, designated sections twelve and twelve-a; that article fifteen,
chapter thirty-three of said code be amended by adding thereto a new
section, designated section four-h; that article sixteen of said chapter
be amended by adding thereto a new section, designated section three-
r; that article twenty-four of said chapter be amended by adding
thereto a new section, designated section four-a; that section six,
article twenty-five of said chapter be amended and reenacted; that
article twenty-five-a of said chapter be amended by adding thereto a
new section, designated section twenty-four-a; and that said chapter
be further amended by adding thereto a new article, designated article
twenty-five-f, all to read as follows:

Chapter
5. General Powers and Authority of the Governor, Secretary of State and
Attorney General; Board of Public Works; Miscellaneous Agencies,
Commissions, Offices, Programs, Etc.
9. Human Services.
33. Insurance.
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CHAPTER 5. GENERAL POWERS AND AUTHORITY OF
THE GOVERNOR, SECRETARY OF STATE AND
ATTORNEY GENERAL; BOARD OF PUBLIC WORKS;
MISCELLANEOUS AGENCIES, COMMISSIONS,
OFFICES, PROGRAMS, ETC.

Article
16. West Virginia Public Employees Insurance Act.
16B. West Virginia Children’s Health Program.

ARTICLE 16. WEST VIRGINIA PUBLIC EMPLOYEES INSURANCE ACT.

§5-16-7d. Coverage for patient cost of clinical trials.
§5-16-7¢e. Definitions.

§5-16-7d. Coverage for patient cost of clinical trials.

[Tw—y

(a) The provisions of this section and section seven-e of this
2 article apply to the health plans regulated by this article.

3 (b) This section does not apply to a policy, plan or contract
4 paid for under Title XVIII of the Social Security Act.

5 (c) A policy, plan or contract subject to this section shall
6 provide coverage for patient cost to a member in a clinical trial,
7 asaresult of:

8 (1) Treatment provided for a life-threatening condition; or
9 (2) Prevention of, early detection of or treatment studies on
10 cancer.
11 (d) The coverage under subsection (c) of this section is

12 required if:

13 (1)(A) The treatment is being provided or the studies are
14 being conducted in a Phase II, Phase III or Phase IV clinical
15 trial for cancer and has therapeutic intent; or
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16 (B) The treatment is being provided in a Phase II, Phase III
17 orPhaselV clinical trial for any other life-threatening condition
18 and has therapeutic intent;

19 (2) The treatment is being provided in a clinical trial
20 approved by:

21 (A) One of the national institutes of health;
22 (B) An NIH cooperative group or an NIH center;

23 (C) The FDA in the form of an investigational new drug
24  application or investigational device exemption;

25 (D) The federal department of veterans affairs; or

26 (E) An institutional review board of an institution in the
27 state which has a multiple project assurance contract approved
28 by the office of protection from research risks of the national
29 institutes of health;

30 (3) The facility and personnel providing the treatment are
31 capable of doing so by virtue of their experience, training and
32 volume of patients treated to maintain expertise;

33 (4) There is no clearly superior, noninvestigational treat-
34 ment alternative;

35 (5) The available clinical or preclinical data provide a
36 reasonable expectation that the treatment will be more effective
37 than the noninvestigational treatment alternative;

38 (6) The treatment is provided in this state: Provided, That,
39 if the treatment is provided outside of this state, the treatment
40 must be approved by the payor designated in subsection (a) of
41 this section;
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(7) Reimbursement for treatment is subject to all
coinsurance, copayment and deductibles and is otherwise
subject to all restrictions and obligations of the health plan; and

(8) Reimbursement for treatment by an out of network or
noncontracting provider shall be reimbursed at a rate which is
no greater than that provided by an in network or contracting
provider. Coverage shall not be required if the out of network
or noncontracting provider will not accept this level of reim-
bursement.

(e) Payment for patient costs for a clinical trial is not
required by the provisions of this section, if:

(1) The purpose of the clinical trial is designed to extend
the patent of any existing drug, to gain approval or coverage of
a metabolite of an existing drug, or to gain approval or coverage
relating to additional clinical indications for an existing drug;
or

(2) The purpose of the clinical trial is designed to keep a
generic version of a drug from becoming available on the
market; or

(3) The purpose of the clinical trial is to gain approval of or
coverage for a reformulated or repackaged version of an
existing drug.

(f) Any provider billing a third party payor for services or
products provided to a patient in a clinical trial shall provide
written notice to the payor that specifically identifies the
services as part of a clinical trial.

(g) Notwithstanding any provision in this section to the
contrary, coverage is not required for Phase I of any clinical
trial.
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§5-16-7e. Definitions.

1 For purposes of section seven-d of this article:

2 (a) A “clinical trial” is a study that determines whether new
3 drugs, treatments or medical procedures are safe and effective
4 on humans. To determine the efficacy of experimental drugs,
5 treatments or procedures, a study is conducted in four phases
6 including the following:

7 Phase II: The experimental drug or treatment is given to, or

8 aprocedure is performed on, a larger group of people to further
9 measure its effectiveness and safety.

10 Phase III: Further research is conducted to confirm the
11 effectiveness of the drug, treatment or procedure, to monitor the
12 side effects, to compare commonly used treatments and to
13 collect information on safe use.

14 Phase IV: After the drug, treatment or medical procedure is
15 marketed, investigators continue testing to determine the effects
16 on various populations and to determine whether there are side
17 effects associated with long-term use.

18 (b) “Cooperative group” means a formal network of
19 facilities that collaborate on research projects and have an
20 established NIH-approved peer review program operating
21 within the group.

22 (c) “Cooperative group” includes:
23 (1) The national cancer institute clinical cooperative group;
24 (2) The national cancer institute community clinical

25 oncology program;

26 (3) The AIDS clinical trial group; and
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(4) The community programs for clinical research in AIDS.
(d) “FDA” means the federal food and drug administration.

(e) “Life-threatening condition” means that the member has
a terminal condition or illness that according to current diagno-
sis has a high probability of death within two years, even with
treatment with an existing generally accepted treatment
protocol.

(f) “Member” means a policyholder, subscriber, insured,
certificate holder or a covered dependent of a policyholder,
subscriber, insured or certificate holder.

(g) “Multiple project assurance contract” means a contract
between an institution and the federal department of health and
human services that defines the relationship of the institution to
the federal department of health and human services and sets
out the responsibilities of the institution and the procedures that
will be used by the institution to protect human subjects.

(h) “NIH” means the national institutes of health.

(i) “Patient cost” means the routine costs of a medically
necessary health care service that is incurred by a member as a
result of the treatment being provided pursuant to the protocols
of the clinical trial. Routine costs of a clinical trial include all
items or services that are otherwise generally available to
beneficiaries of the insurance policies. ‘“Patient cost” does not
include:

(1) The cost of the investigational drug or device;

(2) The cost of nonhealth care services that a patient may
be required to receive as a result of the treatment being pro-
vided to the member for purposes of the clinical trial;
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(3) Services customarily provided by the research sponsor
free of charge for any participant in the trial;

(4) Costs associated with managing the research associated
with the clinical trial including, but not limited to, services
furnished to satisfy data collection and analysis needs that are
not used in the direct clinical management of the participant; or

(5) Costs that would not be covered under the participant’s
policy, plan, or contract for noninvestigational treatments;

(6) Adverse events during treatment are divided into those
that reflect the natural history of the disease, or its progression,
and those that are unique in the experimental treatment. Costs
for the former are the responsibility of the payor as provided in
section two of this article, and costs for the later are the
responsibility of the sponsor. The sponsor shall hold harmless
any payor for any losses and injuries sustained by any member
as a result of his or her participation in the clinical trial.

ARTICLE 16B. WEST VIRGINIA CHILDREN’S HEALTH INSURANCE

PROGRAM.

§5-16B-6a. Coverage for patient cost of clinical trials.
§5-16B-6b. Definitions.

§5-16B-6a. Coverage for patient cost of clinical trials.

DO

(9]

(a) The provisions of this section and section six-b of this
article apply to the health plans regulated by this article.

(b) This section does not apply to a policy, plan or contract
paid for under Title XVIII of the Social Security Act.

(c) A policy, plan or contract subject to this section shall
provide coverage for patient cost to a member in a clinical trial,
as a result of:

(1) Treatment provided for a life-threatening condition; or
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(2) Prevention of, early detection of or treatment studies on
cancer.

(d) The coverage under subsection (c) of this section is
required if:

(1)(A) The treatment is being provided or the studies are
being conducted in a Phase II, Phase III or Phase IV clinical
trial for cancer and has therapeutic intent; or

(B) The treatment is being provided in a Phase I, Phase III
or Phase IV clinical trial for any other life-threatening condition
and has therapeutic intent;

(2) The treatment is being provided in a clinical trial
approved by:

(A) One of the national institutes of health;
(B) An NIH cooperative group or an NIH center;

(C) The FDA in the form of an investigational new drug
application or investigational device exemption;

(D) The federal department of veterans affairs; or

(E) An institutional review board of an institution in the
state which has a multiple project assurance contract approved
by the office of protection from research risks of the national
institutes of health;

(3) The facility and personnel providing the treatment are
capable of doing so by virtue of their experience, training and
volume of patients treated to maintain expertise;

(4) There is no clearly superior, noninvestigational treat-
ment alternative;
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35 (5) The available clinical or preclinical data provide a
36 reasonable expectation that the treatment will be more effective
37 than the noninvestigational treatment alternative;

38 (6) The treatment is provided in this state: Provided, That,
39 if the treatment is provided outside of this state, the treatment
40 must be approved by the payor designated in subsection (a) of
41 this section;

42 (7) Reimbursement for treatment is subject to all
43 coinsurance, copayment and deductibles and is otherwise
44 subject to all restrictions and obligations of the health plan; and

45 (8) Reimbursement for treatment by an out of network or
46 noncontracting provider shall be reimbursed at a rate which is
47 no greater than that provided by an in network or contracting
48 provider. Coverage shall not be required if the out of network
49 or noncontracting provider will not accept this level of reim-
50 bursement.

51 (e) Payment for patient costs for a clinical trial is not
52 required by the provisions of this section, if:

53 (1) The purpose of the clinical trial is designed to extend
54 the patent of any existing drug, to gain approval or coverage of
55 ametabolite of an existing drug, or to gain approval or coverage
56 relating to additional clinical indications for an existing drug;
57 or

58 (2) The purpose of the clinical trial is designed to keep a
59 generic version of a drug from becoming available on the
60 market; or

61 (3) The purpose of the clinical trial is to gain approval of or
62 coverage for a reformulated or repackaged version of an
63 existing drug.
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(f) Any provider billing a third party payor for services or
products provided to a patient in a clinical trial shall provide
written notice to the payor that specifically identifies the
services as part of a clinical trial.

(g) Notwithstanding any provision in this section to the
contrary, coverage is not required for Phase I of any clinical
trial.

§5-16B-6b. Definitions.
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For purposes of section six-a of this article:

(a) A “clinical trial” is a study that determines whether new
drugs, treatments or medical procedures are safe and effective
on humans. To determine the efficacy of experimental drugs,
treatments or procedures, a study is conducted in four phases
including the following:

Phase II: The experimental drug or treatment is given to, or
a procedure is performed on, a larger group of people to further
measure its effectiveness and safety.

Phase III: Further research is conducted to confirm the
effectiveness of the drug, treatment or procedure, to monitor the
side effects, to compare commonly used treatments and to
collect information on safe use.

Phase I'V: After the drug, treatment or medical procedure is
marketed, investigators continue testing to determine the effects
on various populations and to determine whether there are side
effects associated with long-term use.

(b) “Cooperative group” means a formal network of
facilities that collaborate on research projects and have an
established NIH-approved peer review program operating
within the group.
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(c) “Cooperative group” includes:
(1) The national cancer institute clinical cooperative group;

(2) The national cancer institute community clinical
oncology program;

(3) The AIDS clinical trial group; and
(4) The community programs for clinical research in AIDS.
(d) “FDA” means the federal food and drug administration.

(e) “Life-threatening condition” means that the member has
a terminal condition or illness that according to current diagno-
sis has a high probability of death within two years, even with
treatment with an existing generally accepted treatment
protocol.

() “Member” means a policyholder, subscriber, insured,
certificate holder or a covered dependent of a policyholder,
subscriber, insured or certificate holder.

(g) “Multiple project assurance contract” means a contract
between an institution and the federal department of health and
human services that defines the relationship of the institution to
the federal department of health and human services and sets
out the responsibilities of the institution and the procedures that
will be used by the institution to protect human subjects.

(h) “NIH” means the national institutes of health.

(i) “Patient cost” means the routine costs of a medically
necessary health care service that is incurred by a member as a
result of the treatment being provided pursuant to the protocols
of the clinical trial. Routine costs of a clinical trial include all
items or services that are otherwise generally available to
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beneficiaries of the insurance policies. “Patient cost” does not
include:

(1) The cost of the investigational drug or device;

(2) The cost of nonhealth care services that a patient may
be required to receive as a result of the treatment being pro-
vided to the member for purposes of the clinical trial;

(3) Services customarily provided by the research sponsor
free of charge for any participant in the trial;

(4) Costs associated with managing the research associated
with the clinical trial including, but not limited to, services
furnished to satisfy data collection and analysis needs that are
not used in the direct clinical management of the participant; or

(5) Costs that would not be covered under the participant’s
policy, plan, or contract for noninvestigational treatments;

(6) Adverse events during treatment are divided into those
that reflect the natural history of the disease, or its progression,
and those that are unique in the experimental treatment. Costs
for the former are the responsibility of the payor as provided in
section two of this article, and costs for the later are the
responsibility of the sponsor. The sponsor shall hold harmless
any payor for any losses and injuries sustained by any member
as a result of his or her participation in the clinical trial.

CHAPTER 9. HUMAN SERVICES.

ARTICLE 2. DEPARTMENT OF HEALTH AND HUMAN RESOURCES,

AND OFFICE OF COMMISSIONER OF HUMAN SER-
VICES; POWERS, DUTIES AND RESPONSIBILITIES
GENERALLY.

§9-2-12. Coverage for patient cost for clinical trials.
§9-2-12a. Definitions.
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§9-2-12. Coverage for patient cost of clinical trials.

[

(a) The provisions of this section and section twelve-a of
this article apply to the health plans regulated by this article.

[\®]

(98]

(b) This section does not apply to a policy, plan or contract
4 paid for under Title XVIII of the Social Security Act.

5 (c) A policy, plan or contract subject to this section shall
6 provide coverage for patient cost to a member in a clinical trial,
7 as aresult of:

8 (1) Treatment provided for a life-threatening condition; or
9 (2) Prevention of, early detection of or treatment studies on
10 cancer.
11 (d) The coverage under subsection (c) of this section is

12 required if:

13 (1)(A) The treatment is being provided or the studies are
14 being conducted in a Phase II, Phase III or Phase IV clinical
15 trial for cancer and has therapeutic intent; or

16 (B) The treatment is being provided in a Phase II, Phase III
17 orPhaseIV clinical trial for any other life-threatening condition
18 and has therapeutic intent;

19 (2) The treatment is being provided in a clinical trial
20 approved by:

21 (A) One of the national institutes of health;
22 (B) An NIH cooperative group or an NIH center;

23 (C) The FDA in the form of an investigational new drug
24 application or investigational device exemption;
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(D) The federal department of veterans affairs; or

(E) An institutional review board of an institution in the
state which has a multiple project assurance contract approved
by the office of protection from research risks of the national
institutes of health;

(3) The facility and personnel providing the treatment are
capable of doing so by virtue of their experience, training and
volume of patients treated to maintain expertise;

(4) There is no clearly superior, noninvestigational treat-
ment alternative;

(5) The available clinical or preclinical data provide a
reasonable expectation that the treatment will be more effective
than the noninvestigational treatment alternative;

(6) The treatment is provided in this state: Provided, That,
if the treatment is provided outside of this state, the treatment
must be approved by the payor designated in subsection (a) of
this section;

(7) Reimbursement for treatment is subject to all
coinsurance, copayment and deductibles and is otherwise
subject to all restrictions and obligations of the health plan; and

(8) Reimbursement for treatment by an out of network or
noncontracting provider shall be reimbursed at a rate which is
no greater than that provided by an in network or contracting
provider. Coverage shall not be required if the out of network
or noncontracting provider will not accept this level of reim-
bursement.

(e) Payment for patient costs for a clinical trial is not
required by the provisions of this section, if:
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53 (1) The purpose of the clinical trial is designed to extend
54 the patent of any existing drug, to gain approval or coverage of
55 ametabolite of an existing drug, or to gain approval or coverage
56 relating to additional clinical indications for an existing drug;
57 or

58 (2) The purpose of the clinical trial is designed to keep a
59 generic version of a drug from becoming available on the
60 market; or

61 (3) The purpose of the clinical trial is to gain approval of or
62 coverage for a reformulated or repackaged version of an
63 existing drug.

64 (f) Any provider billing a third party payor for services or
65 products provided to a patient in a clinical trial shall provide
66 written notice to the payor that specifically identifies the
67 services as part of a clinical trial.

68 (g) Notwithstanding any provision in this section to the

69 contrary, coverage is not required for Phase I of any clinical
70 trial.

§9-2-12a. Definitions.

1 For purposes of section twelve of this article:

2 (a) A “clinical trial” is a study that determines whether new
3 drugs, treatments or medical procedures are safe and effective
4 on humans. To determine the efficacy of experimental drugs,
5 treatments or procedures, a study is conducted in four phases
6 including the following:

7 Phase II: The experimental drug or treatment is given to, or
8 aprocedure is performed on, a larger group of people to further

9 measure its effectiveness and safety.
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Phase III: Further research is conducted to confirm the
effectiveness of the drug, treatment or procedure, to monitor the
side effects, to compare commonly used treatments and to
collect information on safe use.

Phase I'V: After the drug, treatment or medical procedure is
marketed, investigators continue testing to determine the effects
on various populations and to determine whether there are side
effects associated with long-term use.

(b) “Cooperative group” means a formal network of
facilities that collaborate on research projects and have an
established NIH-approved peer review program operating
within the group.

(c) “Cooperative group” includes:
(1) The national cancer institute clinical cooperative group;

(2) The national cancer institute community clinical
oncology program;

(3) The AIDS clinical trial group; and
(4) The community programs for clinical research in AIDS.
(d) “FDA” means the federal food and drug administration.

(e) “Life-threatening condition” means that the member has
a terminal condition or illness that according to current diagno-
sis has a high probability of death within two years, even with
treatment with an existing generally accepted treatment
protocol.

(f) “Member” means a policyholder, subscriber, insured,
certificate holder or a covered dependent of a policyholder,
subscriber, insured or certificate holder.
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(g) “Multiple project assurance contract” means a contract
between an institution and the federal department of health and
human services that defines the relationship of the institution to
the federal department of health and human services and sets
out the responsibilities of the institution and the procedures that
will be used by the institution to protect human subjects.

(h) “NIH” means the national institutes of health.

(i) “Patient cost” means the routine costs of a medically
necessary health care service that is incurred by a member as a
result of the treatment being provided pursuant to the protocols
of the clinical trial. Routine costs of a clinical trial include all
items or services that are otherwise generally available to
beneficiaries of the insurance policies. ‘“Patient cost” does not
include:

(1) The cost of the investigational drug or device;

(2) The cost of nonhealth care services that a patient may
be required to receive as a result of the treatment being pro-
vided to the member for purposes of the clinical trial;

(3) Services customarily provided by the research sponsor
free of charge for any participant in the trial;

(4) Costs associated with managing the research associated
with the clinical trial including, but not limited to, services
furnished to satisfy data collection and analysis needs that are
not used in the direct clinical management of the participant; or

(5) Costs that would not be covered under the participant’s
policy, plan, or contract for noninvestigational treatments;

(6) Adverse events during treatment are divided into those
that reflect the natural history of the disease, or its progression,
and those that are unique in the experimental treatment. Costs
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66 for the former are the responsibility of the payor as provided in
67 section two of this article, and costs for the later are the
68 responsibility of the sponsor. The sponsor shall hold harmless
69 any payor for any losses and injuries sustained by any member
70 as a result of his or her participation in the clinical trial.

CHAPTER 33. INSURANCE.

Article
15. Accident and Sickness Insurance.
16. Group Accident and Sickness Insurance.
24. Hospital Service Corporations, Medical Service Corporations, Dental
Service Corporations and Health Service Corporations.
25. Health Care Corporations.
25A. Health Maintenance Organization Act.
25F. Coverage for Patient Cost of Clinical Trials.

ARTICLE 15. ACCIDENT AND SICKNESS INSURANCE.

§33-15-4h. Coverage for patient cost of clinical trials.

1 The provisions relating to clinical trials established in
2 article twenty-five-f of this chapter shall apply to the individual
3 market regulated by this article.

ARTICLE 16. GROUP ACCIDENT AND SICKNESS INSURANCE.

§33-16-3r. Coverage for patient cost of clinical trials.

1 The provisions relating to clinical trials established in
2 article twenty-five-f of this chapter shall apply to the health
3 benefit plans regulated by this article.

ARTICLE 24. HOSPITAL SERVICE CORPORATIONS, MEDICAL SER-
VICE CORPORATIONS, DENTAL SERVICE CORPORA-
TIONS AND HEALTH SERVICE CORPORATIONS.

§33-24-4a. Coverage for patient cost of clinical trials.



1076 INSURANCE {Ch. 119

1 The provisions relating to clinical trials established in
2 article twenty-five-f of this chapter shall apply to the insurance
3 regulated by this article.

ARTICLE 25. HEALTH CARE CORPORATIONS.

§33-25-6. Supervision and regulation by insurance commissioner;
exemption from insurance laws.

Corporations organized under this article are subject to
supervision and regulation of the insurance commissioner. The
corporations organized under this article, to the same extent
these provisions are applicable to insurers transacting similar
kinds of insurance and not inconsistent with the provisions of
this article, shall be governed by and be subject to the provi-
sions as hereinbelow indicated of the following articles of this
chapter: Article four (general provisions), except that section
sixteen of said article shall not be applicable thereto; article six-
10 ¢ (guaranteed loss ratio); article seven (assets and liabilities);
11 article eight (investments); article ten (rehabilitation and
12 liquidation); section two-a, article fifteen (definitions); section
13 two-b, article fifteen (guaranteed issue); section two-d, article
14 fifteen (exception to guaranteed renewability); section two-e,
15 article fifteen (discontinuation of coverage); section two-f,
16 article fifteen (certification of creditable coverage); section
17 two-g, article fifteen (applicability); section four-e, article
18 fifteen (benefits for mothers and newborns); section fourteen,
19 article fifteen (individual accident and sickness insurance);
20 section sixteen, article fifteen (coverége of children); section
21 eighteen, article fifteen (equal treatment of state agency);
22 section nineteen, article fifteen (coordination of benefits with
23 medicaid); article fifteen-c (diabetes insurance); section three,
24 article sixteen (required policy provisions); section three-a,
25 article sixteen (mental health); section three-j, article sixteen
26 (benefits for mothers and newborns); section three-k, article
27 sixteen (preexisting condition exclusions); section three-l,

O 00~ ON B W N
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article sixteen (guaranteed renewability); section three-m,
article sixteen (creditable coverage); section three-n, article
sixteen (eligibility for enrollment); section eleven, article
sixteen (coverage of children); section thirteen, article sixteen
(equal treatment of state agency); section fourteen, article
sixteen (coordination of benefits with medicaid); section
sixteen, article sixteen (diabetes insurance); article sixteen-a
(group health insurance conversion); article sixteen-c (small
employer group policies); article sixteen-d (marketing and rate
practices for small employers); article twenty-five-f (coverage
for patient cost of clinical trials); article twenty-six-a (West
Virginia life and health insurance guaranty association act);
article twenty-seven (insurance holding company systems);
article thirty-three (annual audited financial report); article
thirty-four-a (standards and commissioner’s authority for
companies deemed to be in hazardous financial condition);
article thirty-five (criminal sanctions for failure to report
impairment); article thirty-seven (managing general agents);
and article forty-one (privileges and immunity); and no other
provision of this chapter may apply to these corporations unless
specifically made applicable by the provisions of this article.

ARTICLE 25A. HEALTH MAINTENANCE ORGANIZATION ACT.

§33-25A-24a. Coverage for patient cost of clinical trials.

1
2
3

The provisions relating to clinical trials established in
article twenty-five-f of this chapter shall apply to the insurance
regulated by this article.

ARTICLE 25F. COVERAGE FORPATIENT COST OF CLINICAL TRIALS.

§33-25F-1. Definitions.
§33-25F-2. Coverage applicable under this article.

§33-25F-1. Definitions.

1

For purposes of this article:
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(a) A “clinical trial” is a study that determines whether new
drugs, treatments or medical procedures are safe and effective
on humans. To determine the efficacy of experimental drugs,
treatments or procedures, a study is conducted in four phases
including the following:

Phase II: The experimental drug or treatment is given to, or
a procedure is performed on, a larger group of people to further
measure its effectiveness and safety.

Phase III: Further research is conducted to confirm the
effectiveness of the drug, treatment or procedure, to monitor the
side effects, to compare commonly used treatments and to
collect information on safe use.

Phase I'V: After the drug, treatment or medical procedure is
marketed, investigators continue testing to determine the effects
on various populations and to determine whether there are side
effects associated with long-term use.

(b) “Cooperative group” means a formal network of
facilities that collaborate on research projects and have an
established NIH-approved peer review program operating
within the group.

(c) “Cooperative group” includes:
(1) The national cancer institute clinical cooperative group;

(2) The national cancer institute community clinical
oncology program,;

(3) The AIDS clinical trial group; and
(4) The community programs for clinical research in AIDS.

(d) “FDA” means the federal food and drug administration.
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(e) “Life-threatening condition” means that the member has
a terminal condition or illness that according to current diagno-
sis has a high probability of death within two years, even with
treatment with an existing generally accepted treatment
protocol.

(f) “Member” means a policyholder, subscriber, insured,
certificate holder or a covered dependent of a policyholder,
subscriber, insured or certificate holder.

(g) “Multiple project assurance contract” means a contract
between an institution and the federal department of heaith and
human services that defines the relationship of the institution to
the federal department of health and human services and sets
out the responsibilities of the institution and the procedures that
will be used by the institution to protect human subjects.

(h) “NIH” means the national institutes of health.

(i) “Patient cost” means the routine costs of a medically
necessary health care service that is incurred by a member as a
result of the treatment being provided pursuant to the protocols
of the clinical trial. Routine costs of a clinical trial include all
items or services that are otherwise generally available to
beneficiaries of the insurance policies. “Patient cost” does not
include:

(1) The cost of the investigational drug or device;

(2) The cost of nonhealth care services that a patient may
be required to receive as a result of the treatment being pro-
vided to the member for purposes of the clinical trial;

(3) Services customarily provided by the research sponsor
free of charge for any participant in the trial;
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57 (4) Costs associated with managing the research associated
58 with the clinical trial including, but not limited to, services
59 furnished to satisfy data collection and analysis needs that are
60 notused in the direct clinical management of the participant; or

61 (5) Costs that would not be covered under the participant’s
62 policy, plan, or contract for noninvestigational treatments;

63 (6) Adverse events during treatment are divided into those
64 that reflect the natural history of the disease, or its progression,
65 and those that are unique in the experimental treatment. Costs
66 for the former are the responsibility of the payor as provided in
67 section two of this article, and costs for the later are the
68 responsibility of the sponsor. The sponsor shall hold harmless
69 any payor for any losses and injuries sustained by any member
70 as a result of his or her participation in the clinical trial.

§33-25F-2. Coverage applicable under this article.

e

(a) This section applies to:

2 (1) Insurers and nonprofit health service plans that provide
3 hospital, medical, surgical or pharmaceutical benefits to
4 individuals or groups on an expense-incurred basis under a
5 health insurance policy or contract issued or delivered in the
6 state; and

7 (2) Health maintenance organizations that provide hospital,
8 medical, surgical or pharmaceutical benefits to individuals or
9 groups under contracts that are issued or delivered in the state.

10 (b) This section does not apply to a policy, plan or contract
11 paid for under Title XVIII of the Social Security Act.

12 (c) A policy, plan or contract subject to this section shall
13 provide coverage for patient cost to a member in a clinical trial,
14 as aresult of:
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(1) Treatment provided for a life-threatening condition; or

(2) Prevention of, early detection of or treatment studies on
cancer.

(d) The coverage under subsection (c) of this section is
required if:

(1)(A) The treatment is being provided or the studies are
being conducted in a Phase II, Phase III or Phase IV clinical
trial for cancer and has therapeutic intent; or

(B) The treatment is being provided in a Phase II, Phase III
or Phase IV clinical trial for any other life-threatening condition
and has therapeutic intent;

(2) The treatment is being provided in a clinical trial
approved by:

(A) One of the national institutes of health;
(B) An NIH cooperative group or an NIH center;

(C) The FDA in the form of an investigational new drug
application or investigational device exemption;

(D) The federal department of veterans affairs; or

(E) An institutional review board of an institution in the
state which has a multiple project assurance contract approved
by the office of protection from research risks of the national
institutes of health;

(3) The facility and personnel providing the treatment are
capable of doing so by virtue of their experience, training and
volume of patients treated to maintain expertise;
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40 (4) There is no clearly superior, noninvestigational treat-
41 ment alternative;

42 (5) The available clinical or preclinical data provide a
43 reasonable expectation that the treatment will be more effective
44 than the noninves'tigational treatment alternative;

45 (6) The treatment is provided in this state: Provided, That,
46 if the treatment is provided outside of this state, the treatment
47 must be approved by the payor designated in subsection (a) of
48 this section;

49 (7) Reimbursement for treatment is subject to all
50 coinsurance, copayment and deductibles and is otherwise
51 subject to all restrictions and obligations of the health plan; and

52 (8) Reimbursement for treatment by an out of network or
53 noncontracting provider shall be reimbursed at a rate which is
54 no greater than that provided by an in network or contracting
55 provider. Coverage shall not be required if the out of network
56 or noncontracting provider will not accept this level of reim-
57 bursement.

58 (e) Payment for patient costs for a clinical trial is not
59 required by the provisions of this section, if:

60 (1) The purpose of the clinical trial is designed to extend
61 the patent of any existing drug, to gain approval or coverage of
62 ametabolite of an existing drug, or to gain approval or coverage
63 relating to additional clinical indications for an existing drug;
64 or

65 (2) The purpose of the clinical trial is designed to keep a
66 generic version of a drug from becoming available on the
67 market; or
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(3) The purpose of the clinical trial is to gain approval of or
coverage for a reformulated or repackaged version of an
existing drug.

(f) Any provider billing a third party payor for services or
products provided to a patient in a clinical trial shall provide
written notice to the payor that specifically identifies the
services as part of a clinical trial.

(g) Notwithstanding any provision in this section to the
contrary, coverage is not required for Phase I of any clinical
trial.

CHAPTER 120

(Com. Sub. for H. B. 2003 — By Delegate Amores)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend article twelve, chapter twenty-nine of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,

- by adding thereto a new section, designated section fourteen; and

to amend and reenact section sixteen, article twelve-a of said
chapter, all relating to authorizing political subdivisions to
establish and maintain self-insurance pools; authorizing the board
of risk and insurance management to propose rules dealing with
insurance programs; authorizing West Virginia insurance agents
to establish and write policies for self-insurance programs and
pools; and requiring the insurance commissioner to propose
legislative rules relating to self-insurance programs and pools for
political subdivisions.

Be it enacted by the Legislature of West Virginia:
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That article twelve, chapter twenty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section fourteen;
and that section sixteen, article twelve-a of said chapter be amended
and reenacted, all to read as follows:

Article
12. State Insurance.
12A. Governmental Tort Claims and Insurance Reform Act.

ARTICLE 12, STATE INSURANCE.

§29-12-14. Promulgation of rules.

The board of risk and insurance management is authorized
to propose rules for legislative approval, pursuant to the
provisions of article three, chapter twenty-nine-a of this code,
that are necessary to administer the powers and duties of the
board including, but not limited to, rules setting minimum
contract terms for entities participating in insurance programs
and mandatory waiting periods for reentry into insurance
programs for entities which have terminated coverage through
the board.

O 00 NI O U B W e

ARTICLE 12A. GOVERNMENTAL TORT CLAIMS AND INSURANCE
REFORM ACT.

§29-12A-16. Procurement of liability insurance and seif-
insurance.

1 (a) A political subdivision may use public funds to secure
2 insurance with respect to its potential liability and that of its
3 employees for damages in civil actions for injury, death or loss
4 to persons or property allegedly caused by an act or omission of
5 the political subdivision or any of its employees, including
6 insurance coverage procured through the state board of risk and
7 insurance management. The insurance may be at the limits for
8 the circumstances, and subject to the terms and conditions that
9 are determined by the political subdivision in its discretion.
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The insurance may be for the period that is set forth in
specifications for competitive bids or, when competitive
bidding is not required, for the period that is mutually agreed
upon by the political subdivision and insurance company. The
period does not have to be, but can be, limited to the fiscal
cycle under which the political subdivision is funded and
operates.

(b)(1) Regardless of whether a political subdivision
procures a policy or policies of liability insurance pursuant to
subsection (a) of this section or otherwise:

(A) Any political subdivision may establish and maintain
a self-insurance program relative to its potential liability and
that of its employees for damages in civil actions for injury,
death, or loss to persons or property allegedly caused by an act
or omission of the political subdivision or any of its employees;
or

(B) Any group of two or more political subdivisions may
establish and maintain a self-insurance pool relative to their
collective potential liability and that of their collective employ-
ees for damages in civil actions for injury, death or loss to
persons or property allegedly caused by an act or omission of
the political subdivision or any of its employees.

- (2) If it so chooses, the political subdivision or group of
political subdivisions may contract with any person, any
licensed West Virginia insurance agent, other political subdivi-
sion, municipal association, county association or regional
council of governments for purposes of the administration of
the program or pool.

(c) Political subdivisions that have established self-insur-
ance programs relative to their potential liability and that of
their employees, as described in subdivision (A), subsection
(b)(1) of this section, may mutually agree that their self-



1086 INSURANCE [Ch. 121

42 insurance programs may be jointly administered in a specified
43 manner.

44 (d) The purchase of liability insurance, or the establishment
45 and maintenance of a self-insurance program, by a political
46 subdivision does not constitute a waiver of any immunity it may
47 have pursuant to this article or any defense of the political
48 subdivision or its employees.

49 (e) The authorization for political subdivisions to secure
50 insurance and to establish and maintain self-insurance programs
51 and pools, as set out in subsections (a) and (b) in this section,
52 are in addition to any other authority to secure insurance or to
53 establish and maintain self-insurance that is granted pursuant to
54 this code or the constitution of this state, and they are not in
55 derogation of any other authorization.

56 (f) An insurance agent licensed in West Virginia is autho-
57 rized to establish or write policies for a self-insurance program
58 or pool for political subdivisions, pursuant to the provisions of
59 this section.

60 (g) The commissioner of insurance shall propose rules for
61 legislative approval, pursuant to the provisions of chapter
62 twenty-nine-a of this code, setting forth the criteria for estab-
63 lishing and maintaining self-insurance programs and pools for
64 political subdivisions.

CHAPTER 121

(H. B. 2764 — By Delegates H. White, Hrutkay
and R. M. Thompson)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]
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ACT to amend and reenact section four, article two, chapter
thirty-three of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to the subpoena power
of the insurance commissioner; setting forth requirements for
contents of subpoena; providing for subpoenas to be issued to
persons and to corporations; providing that pendency of another
action does not relieve a person’s duty to respond to subpoena of
the commissioner; and providing that evidence produced in
response to subpoena and interrogatories are exempt from the
disclosure requirements of the freedom of information act.

Be it enacted by the Legislature of West Virginia:

That section four, article two, chapter thirty-three of the code of

West Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted to read as follows:

ARTICLE 2. INSURANCE COMMISSIONER.

§33-2-4. Authority to take depositions, subpoena witnesses, etc.

1
2
3
4
5
6
7
8
9

10

11
12

13

(a) For the purpose of any investigation or proceeding
under this chapter, the commissioner or any officer designated
by him or her may administer oaths and affirmations, subpoena
witnesses, compel their attendance, take evidence and require
the production of any books, papers, correspondences, memo-
randa, agreements or other documents or records which the
commissioner considers relevant or material to the inquiry. The
commissioner’s authority to subpoena witnesses and documents
outside the state shall exist to the maximum extent permissible
under federal constitutional law.

(b) Subpoenas may be issued to any person and may require
that person, among other things, to:

(1) Testify under oath;
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(2) Answer written interrogatories under oath;
(3) Produce documents and tangible things; and
(4) Permit inspection and copying of documents.
(c) Content of subpoena. A subpoena shall:
(1) Describe generally the nature of the investigation;

(2) If the subpoena requires testimony under oath, specify
the date, time and place for the taking of testimony;

(3) If the subpoena requires answers to written interrogato-
ries, contain a copy of the written interrogatories;

(4) If the subpoena requires the production of tangible
things or documents:

(A) Describe the things and documents to be produced with
reasonable specificity; and

(B) Specify a date, time, and place at which the things and
documents are to be produced;

(5) Notify the person to whom the subpoena is directed of
the obligation to supplement responses;

(6) Advise the person to whom the subpoena is directed that
the person may be represented by counsel; and

(7) Identify a member of the office of the insurance
commissioner who may be contacted in reference to the
subpoena.

(d) For subpoenas to corporations and other entities, the
following apply:
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(1) A subpoena directed to a corporation, partnership or
other business entity that requires testimony under oath shall
describe with reasonable particularity the subject matter of the
testimony;

(2) An entity that receives a subpoena to answer written
interrogatories or to testify under oath shall designate one or
more of its officers, agents, employees or other authorized
persons familiar with the subject matter specified in the
subpoena to respond to the subpoena on its behalf;

(3) The persons designated by an entity to respond to a
subpoena on its behalf shall answer the interrogatories or testify
as to all matters known or reasonably available to the entity;
and

(4) A subpoena directed to an entity that requires testimony
under oath or answers to written interrogatories shall advise the
entity of its obligations under this section.

(e) Effect of other proceedings. The institution or pendency
of administrative or judicial proceedings against a person by the
commissioner does not relieve the person of his or her obliga-
tion to respond to a subpoena issued under this section.

(f) Subpoenas for interrogatories and answers and requests
for production of documents or tangible things and answers
propounded and obtained under this section pursuant to an
investigation are exempted from disclosure under the provisions
of article one, chapter twenty-nine-b of this code, and are not
open to public inspection. The commissioner may not disclose
facts or information obtained from the investigation except as
the official duty of the commissioner requires.

(g) Nothing in this section prohibits the commissioner from
providing information or receiving information from any local,
state, federal or international law-enforcement authorities,
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including any prosecuting authority; from complying with
subpoenas or other lawful process in criminal proceedings or
other action by the state; or from taking action as may other-
wise be provided in this article.

CHAPTER 122

(S. B. 400 — By Senators Minard, Jenkins and Sharpe)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend and reenact sections nine and nineteen, article
two, chapter thirty-three of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; to amend and
reenact section nine, article seven of said chapter; and to amend
and reenact section one, article thirty-nine of said chapter, all
relating to authorizing limited disclosure of confidential informa-
tion received by the insurance commissioner; making amend-
ments regarding disclosure of confidential information by the
insurance commissioner to federal banking agencies required by
the federal Gramm-Leach-Bliley Act; and making technical
corrections.

Be it enacted by the Legislature of West Virginia:

That sections nine and nineteen, article two, chapter thirty-three

of the code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted; that section nine, article
seven of said chapter be amended and reenacted; and that section one,
article thirty-nine of said chapter be amended and reenacted, all to
read as follows:
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Article
2.
7.

Insurance Commissioner.
Assets and Liabilities.

39. Disclosure of Material Transactions.

ARTICLE 2, INSURANCE COMMISSIONER.

§33-2-9. Examination of insurers, agents, brokers and solicitors; access toc books,

records, etc.

§33-2-19. Confidentiality of information.

§33-2-9. Examination of insurers, agents, brokers and solicitors;
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access to books, records, etc.

(a) The purpose of this section is to provide an effective and
efficient system for examining the activities, operations,
financial condition and affairs of all persons transacting the
business of insurance in this state and all persons otherwise
subject to the jurisdiction of the commissioner. The provisions
of this section are intended to enable the commissioner to adopt
a flexible system of examinations which directs resources as
may be considered appropriate and necessary for the adminis-
tration of the insurance and insurance-related laws of this state.

(b) For purposes of this section, the following definitions
shall apply:

(1) “Commissioner” means the commissioner of insurance
of this state;

(2) “Company” or “insurance company”’ means any person
engaging in or proposing or attempting to engage in any
transaction or kind of insurance or surety business and any
person or group of persons who may otherwise be subject to the
administrative, regulatory or taxing authority of the commis-
sioner, including, but not limited to, any domestic or foreign
stock company, mutual company, mutual protective association,
farmers mutual fire companies, fraternal benefit society,
reciprocal or interinsurance exchange, nonprofit medical care
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23 corporation, nonprofit health care corporation, nonprofit
24 hospital service association, nonprofit dental care corporation,
25 health maintenance organization, captive insurance company,
26 risk retention group or other insurer regardless of the type of

27 coverage written, benefits provided or guarantees made by
28 each;

29 (3) “Department” means the department of insurance of this
30 state; and

31 (4) “Examiners” means the commissioner of insurance or
32 any individual or firm having been authorized by the commis-
33 sioner to conduct an examination pursuant to this section,
34 including, but not limited to, the commissioner’s deputies, other
35 employees, appointed examiners or other appointed individuals
36 or firms who are not employees of the department of insurance.

37 (¢) The commissioner or his or her examiners may conduct
38 an examination under this section of any company as often as
39 the commissioner in his or her discretion considers appropriate.
40 The commissioner or his or her examiners shall at least once
41 every five years visit each domestic insurer and thoroughly
42 examine its financial condition and methods of doing business
43 and ascertain whether it has complied with all the laws and
44  regulations of this state. The commissioner may also examine
45 the affairs of any insurer applying for a license to transact any
46 insurance business in this state.

47 (d) The commissioner or his or her examiners shall, at a
48 minimum, conduct an examination of every foreign or alien
49 insurer licensed in this state not less frequently than once every
50 five years. The examination of an alien insurer may be limited
51 to its United States business: Provided, That in lieu of an
52 examination under this section of any foreign or alien insurer
53 licensed in this state, the commissioner may accept an examina-
54 tion report on the company as prepared by the insurance
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department for the company’s state of domicile or port-of-entry
state until the first day of January, one thousand nine hundred
ninety-four. Thereafter, the reports may only be accepted if:

(1) The insurance department was at the time of the
examination accredited under the national association of
insurance commissioners’ financial regulation standards and
accreditation program; or

(2) The examination is performed under the supervision of
an accredited insurance department or with the participation of
one or more examiners who are employed by an accredited state
insurance department and who, after a review of the examina-
tion work papers and report, state under oath that the examina-
tion was performed in a manner consistent with the standards
and procedures required by their insurance department.

(e) In scheduling and determining the nature, scope and
frequency of examinations conducted pursuant to this section,
the commissioner may consider such matters as the results of
financial statement analyses and ratios, changes in management
or ownership, actuarial opinions, reports of independent
certified public accountants and other criteria as set forth in the
examiners’ handbook adopted by the national association of
insurance commissioners and in effect when the commissioner
exercises discretion under this section.

(f) For purposes of completing an examination of any
company under this section, the commissioner may examine or
investigate any person, or the business of any person, insofar as
the examination or investigation is, in the sole discretion of the
commissioner, necessary or material to the examination of the
company.

(g) The commissioner may also cause to be examined, at
the times as he or she considers necessary, the books, records,
papers, documents, correspondence and methods of doing
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business of any agent, broker, excess lines broker or solicitor
licensed by this state. For these purposes, the commissioner or
his or her examiners shall have free access to all books, records,
papers, documents and correspondence of all the agents,
brokers, excess lines brokers and solicitors wherever the books,
records, papers, documents and records are situate. The
commissioner may revoke the license of any agent, broker,
excess lines broker or solicitor who refuses to submit to the
examination.

(h) In addition to conducting an examination, the commis-
sioner or his or her examiners may, as the commissioner
considers necessary, analyze or review any phase of the
operations or methods of doing business of an insurer, agent,
broker, excess lines broker, solicitor or other individual or
corporation transacting or attempting to transact an insurance
business in the state of West Virginia. The commissioner may
use the full resources provided by this section in carrying out
these responsibilities, including any personnel and equipment
provided by this section as the commissioner considers neces-
sary.

(i) Examinations made pursuant to this section shall be
conducted in the following manner: ‘

(1) Upon determining that an examination should be
conducted, the commissioner or his or her designee shall issue
an examination warrant appointing one or more examiners to
perform the examination and instructing them as to the scope of
the examination. The appointment of any examiners pursuant
to this section by the commissioner shall not be subject to the
requirements of article three, chapter five-a of this code, except
that the contracts and agreements shall be approved as to form
and conformity with applicable law by the attorney general. In
conducting the examination, the examiner shall observe those
guidelines and procedures set forth in the examiners’ handbook
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adopted by the national association of insurance commissioners.
The commissioner may also employ any other guidelines or
procedures as the commissioner may consider appropriate;

(2) Every company or person from whom information is
sought, its officers, directors and agents shall provide to the
examiners appointed under subdivision (1) of this subsection
timely, convenient and free access at all reasonable hours at its
offices to all books, records, accounts, papers, documents and
any or all computer or other recordings relating to the property,
assets, business and affairs of the company being examined.
The officers, directors, employees and agents of the company
or person shall facilitate the examination and aid in the exami-
nation so far as it is in their power to do so;

(3) The refusal of any company, by its officers, directors,
employees or agents, to submit to examination or to comply
with any reasonable written request of the examiners shall be
grounds for suspension, revocation, refusal or nonrenewal of
any license or authority held by the company to engage in an
insurance or other business subject to the commissioner’s
jurisdiction. Any- proceedings for suspension, revocation,
refusal or nonrenewal of any license or authority shall be
conducted pursuant to section eleven of this article;

(4) The commissioner or his or her examiners shall have the
power to issue subpoenas, to administer oaths and to examine
under oath any person as to any matter pertinent to the exami-
nation, analysis or review. The subpoenas shall be enforced
pursuant to the provisions of section six of this article;

(5) When making an examination, analysis or review under
this section, the commissioner may retain attorneys, appraisers,
independent actuaries, independent certified public accountants,
professionals or specialists with training or experience in
reinsurance, investments or information systems or other
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152 professionals and specialists as examiners, the cost of which
153 shall be borne by the company which is the subject of the
154 examination, analysis or review or, in the commissioner’s
155 discretion, paid from the commissioner’s examination revolving
156 fund. The commissioner may recover costs paid from the
157 commissioner’s examination revolving fund pursuant to this
158 subdivision from the company upon which the examination,
159 analysis or review is conducted unless the subject of the
160 examination, analysis or review is an individual described in
161 subdivision (2), subsection (q) of this section;

162 (6) Nothing contained in this section may be construed to
163 limit the commissioner’s authority to terminate or suspend any
164 examination, analysis or review in order to pursue other legal
165 orregulatory action pursuant to the insurance laws of this state.
166 The commissioner or his or her examiners may at any time
167 testify and offer other proper evidence as to information
168 secured during the course of an examination, analysis or review
169 whether or not a written report of the examination has at that
170 time either been made, served or filed in the commissioner’s
171 office;

172 (7) Nothing contained in this section may be construed to
173  limit the commissioner’s authority to use and, if appropriate, to
174 make public any final or preliminary examination report, any
175 examiner or company workpapers or other documents or any
176 other information discovered or developed during the course of
177 any examination, analysis or review in the furtherance of any
178 legal or regulatory action which the commissioner may, in his
179 or her sole discretion, consider appropriate. An examination
180 report, when filed, shall be admissible in evidence in any action
181 or proceeding brought by the commissioner against an insur-
182 ance company, its officers or agents and shall be prima facie
183 evidence of the facts stated therein.
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(j) Examination reports prepared pursuant to the provisions
of this section shall comply with the following requirements:

(1) All examination reports shall be comprised of only facts
appearing upon the books, records or other documents of the
company, its agents or other persons examined or as ascertained
from the testimony of its officers or agents or other persons
examined concerning its affairs and any conclusions and
recommendations the examiners find reasonably warranted
from the facts;

(2) No later than sixty days following completion of the
examination the examiner in charge shall file with the commis-
sioner a verified written report of examination under oath. Upon
receipt of the verified report, the commissioner shall transmit
the report to the company examined, together with a notice
which shall afford the company examined a reasonable opportu-
nity of not more than ten days to make a written submission or
rebuttal with respect to any matters contained in the examina-
tion report;

(3) Within thirty days of the end of the period allowed for
the receipt of written submissions or rebuttals the commissioner
shall fully consider and review the report, together with any
written submissions or rebuttals and any relevant portions of the
examiner’s workpapers and enter an order:

(A) Adopting the examination report as filed or with
modification or corrections. If the examination report reveals
that the company is operating in violation of any law, rule or
prior order of the commissioner, the commissioner may order
the company to take any action the commissioner considers
necessary and appropriate to cure the violation; or

(B) Rejecting the examination report with directions to the
examiners to reopen the examination for purposes of obtaining
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215 additional data, documentation or information and refiling
216 pursuant to subdivision (2) of this subsection; or

217 (C) Calling for an investigatory hearing with no less than
218 twenty days’ notice to the company for purposes of obtaining
219 additional documentation, data, information and testimony;

220 (4) All orders entered pursuant to this subsection shall be
221 accompanied by findings and conclusions resulting from the
222 commissioner’s consideration and review of the examination
223 report, relevant examiner workpapers and any written submis-
224 sions or rebuttals. Any order issued pursuant to paragraph (A),
225 subdivision (3) of this subsection shall be considered a final
226 administrative decision and may be appealed pursuant to
227 section fourteen of this article and shall be served upon the
228 company by certified mail, together with a copy of the adopted
229 examination report. Within thirty days of the issuance of the
230 adopted report the company shall file affidavits executed by
231 each of its directors stating under oath that they have received
232 acopy of the adopted report and related orders.

233 (k) Hearings conducted pursuant to this section shall be
234 subject to the following requirements:

235 (1) Any hearing conducted pursuant to this section by the
236 commissioner or the commissioner’s authorized representative
237 shall be conducted as a nonadversarial confidential investiga-
238 tory proceeding as necessary for the resolution of any inconsis-
239 tencies, discrepancies or disputed issues apparent upon the face
240 of the filed examination report or raised by or as a result of the
241 commissioner’s review of relevant workpapers or by the written
242 submission or rebuttal of the company. Within twenty days of
243 the conclusion of any hearing, the commissioner shall enter an
244 order pursuant to paragraph (A), subdivision (3), subsection (j)
245 of this section;
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(2) The commissioner may not appoint an examiner as an
authorized representative to conduct the hearing. The hearing
shall proceed expeditiously with discovery by the company
limited to the examiner’s workpapers which tend to substantiate
any assertions set forth in any written submission or rebuttal.
The commissioner or the commissioner’s representative may
issue subpoenas for the attendance of any witnesses or the
production of any documents considered relevant to the
investigation whether under the control of the commissioner,
the company or other persons. The documents produced shall
be included in the record and testimony taken by the commis-
sioner or the commissioner’s representative shall be under oath
and preserved for the record. Nothing contained in this section
shall require the commissioner to disclose any information or
records which would indicate or show the existence or content
of any investigation or activity of a criminal justice agency;

(3) The hearing shall proceed with the commissioner or the
commissioner’s representative posing questions to the persons
subpoenaed. Thereafter, the company and the department may
present testimony relevant to the investigation. Cross-examina-
tion may be conducted only by the commissioner or the
commissioner’s representative. The company and the commis-
sioner shall be permitted to make closing statements and may
be represented by counsel of their choice.

(1) Adoption of the examination report shall be subject to
the following requirements:

(1) Upon the adoption of the examination report under
paragraph (A), subdivision (3), subsection (j) of this section, the
commissioner may continue to hold the content of the examina-
tion report as private and confidential information for a period
of ninety days except to the extent provided in subdivision (6),
subsection (i) of this section. Thereafter, the commissioner may
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278 open the report for public inspection so long as no court of
279 competent jurisdiction has stayed its publication;

280 (2) Nothing contained in this section may prevent or be
281 construed as prohibiting the commissioner from disclosing the
282 content of an examination report, preliminary examination
283 report or results or any matter relating thereto or the results of
284 any analysis or review to the insurance department of this or
285 any other state or country or to law-enforcement officials of this
286 or any other state or agency of the federal government at any
287 time, so long as the agency or office receiving the report or
288 matters relating thereto agrees in writing to hold it confidential
289 and in a manner consistent with this section;

290 (3) In the event the commissioner determines that regula-
291 tory action is appropriate as a result of any examination,
292 analysis or review, he or she may initiate any proceedings or
293 actions as provided by law;

294 (4) All working papers, recorded information, documents
295 and copies thereof produced by, obtained by or disclosed to the
296 commissioner or any other person in the course of an examina-
297 tion, analysis or review made under this section must be given
298 confidential treatment and are not subject to subpoena and may
299 not be made public by the commissioner or any other person,
300 except to the extent provided in subdivision (5), subsection (i)
301 of this section. Access may also be granted in accordance with
302 section nineteen of this article. The parties must agree in
303 writing prior to receiving the information to provide to it the
304 same confidential treatment as required by this section unless
305 the prior written consent of the company to which it pertains
306 has been obtained.

307 (m) The commissioner may require any examiner to furnish
308 a bond in such amount as the commissioner may determine to
309 be appropriate and the bond shall be approved, filed and
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premium paid, with suitable proof submitted to the commis-
sioner, prior to commencement of employment by the commis-
sioner. No examiner may be appointed by the commissioner if
the examiner, either directly or indirectly, has a conflict of
interest or is affiliated with the management of or owns a
pecuniary interest in any person subject to examination under
this section. This section shall not be construed to automatically
preclude an examiner from being:

(1) A policyholder or claimant under an insurance policy;

(2) A grantor of a mortgage or similar instrument on the
examiner’s residence to a regulated entity if done under
customary terms and in the ordinary course of business;

(3) An investment owner in shares of regulated diversified
investment companies; or

(4) A settlor or beneficiary of a “blind trust” into which any
otherwise impermissible holdings have been placed;

(5) Notwithstanding the requirements of this subsection, the
commissioner may retain, from time to time, on an individual
basis qualified actuaries, certified public accountants or other
similar individuals who are independently practicing their
professions even though these persons may, from time to time,
be similarly employed or retained by persons subject to
examination under this section.

(n) Personnel conducting examinations, analyses or reviews
of either a domestic, foreign or alien insurer shall be compen-
sated for each day worked at a rate set by the commissioner.
The personnel shall also be reimbursed for their travel and
living expenses at the rate set by the commissioner. Other
individuals who are not employees of the department of
insurance shall all be compensated for their work, travel and
living expenses at rates approved by the commissioner or as
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otherwise provided by law. As used in this section, the costs of
an examination, analysis or review means:

(1) The entire compensation for each day worked by all
personnel, including those who are not employees of the
department of insurance, the conduct of the examination,
analysis or review calculated as hereinbefore provided;

(2) Travel and living expenses of all personnel, including
those who are not employees of the department of insurance,
directly engaged in the conduct of the examination, analysis or
review calculated at the rates as hereinbefore provided for;

(3) All other incidental expenses incurred by or on behalf
of the personnel in the conduct of any authorized examination,
analysis or review.

(o) All insurers subject to the provisions of this section
shall annually pay to the commissioner on or before the first
day of July, one thousand nine hundred ninety-one, and every
first day of July thereafter an examination assessment fee of
eight hundred dollars. Four hundred fifty dollars of this fee
shall be paid to the treasurer of the state to the credit of a
special revolving fund to be known as the “Commissioner’s
Examination Revolving Fund” which is hereby established and
three hundred fifty dollars shall be paid to the treasurer of the
state. The commissioner may at his or her discretion, upon
notice to the insurers subject to this section, increase this
examination assessment fee or levy an additional examination
assessment fee of two hundred fifty dollars. In no event may the
total examination assessment fee, including any additional
examination assessment fee levied, exceed one thousand five
hundred dollars per insurer in any calendar year.

(p) The moneys collected by the commissioner from an
increase or additional examination assessment fee shall be paid
to the treasurer of the state to be credited to the commissioner’s
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examination revolving fund. Any funds expended or obligated
by the commissioner from the commissioner’s examination
revolving fund may be expended or obligated solely for
defrayment of the costs of examinations, analyses or reviews of
the financial affairs and business practices of insurance
companies, agents, brokers, excess lines brokers, solicitors or
other individuals or corporations transacting or attempting to
transact an insurance business in this state made by the com-
missioner pursuant to this section or for the purchase of
equipment and supplies, travel, education and training for the
commissioner’s deputies, other employees and appointed
examiners necessary for the commissioner to fulfill the statu-
tory obligations created by this section.

(q) The commissioner may require other individuals who
are not employees of the department of insurance who have
been appointed by the commissioner to conduct or participate
in the examination, analysis or review of insurers, agents,
brokers, excess lines brokers, solicitors or other individuals or
corporations transacting or attempting to transact an insurance
business in this state to:

(1) Bill and receive payments directly from the insurance
company being examined, analyzed or reviewed for their work,
travel and living expenses as previously provided for in this
section; or

(2) If an individual agent, broker or solicitor is being
examined, analyzed or reviewed, bill and receive payments
directly from the commissioner’s examination revolving fund
for their work, travel and living expenses as previously pro-
vided for in this section. The commissioner may recover costs
paid from the commissioner’s examination revolving fund
pursuant to this subdivision from the person upon whom the
examination, analysis or review is conducted.
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405 (r) The commissioner and his or her examiners shall be
406 entitled to immunity to the following extent:

407 (1) No cause of action shall arise nor shall any liability be
408 imposed against the commissioner or his or her examiners for
409 any statements made or conduct performed in good faith while
410 carrying out the provisions of this section;

411 (2) No cause of action shall arise, nor shall any liability be
412 imposed, against any person for the act of communicating or
413 delivering information or data to the commissioner or his or her
414 examiners pursuant to an examination, analysis or review made
415 under this section if the act of communication or delivery was
416 performed in good faith and without fraudulent intent or the
417 intent to deceive;

418 (3) The commissioner or any examiner shall be entitled to
419 anaward of attorney’s fees and costs if he or she is the prevail-
420 ing party in a civil cause of action for libel, slander or any other
421 relevant tort arising out of activities in carrying out the provi-
422 sions of this section and the party bringing the action was not
423 substantially justified in doing so. For purposes of this section,
424 a proceeding is “substantially justified” if it had a reasonable
425 basis in law or fact at the time that it was initiated;

426 (4) This subsection does not abrogate or modify in any way
427 any constitutional immunity or common law or statutory
428 privilege or immunity heretofore enjoyed by any person
429 identified in subdivision (1) of this subsection.

§33-2-19. Confidentiality of information.

1 In order to assist the commissioner in the regulation of
2 insurers in this state, it is the duty of the commissioner to
3 maintain, as confidential, and to take all reasonable steps to
4 oppose any effort to secure disclosure of, any documents or
5 information received from the national association of insurance
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commissioners, federal banking agencies or insurance depart-
ments of other states which is confidential in such other
jurisdictions. It is within the power of the commissioner to
share information, including otherwise confidential informa-
tion, with the national association of insurance commissioners,
the board of governors of the federal reserve system or other
appropriate federal banking agency or insurance departments of
other states: Provided, That such other jurisdictions agree to
maintain the same level of confidentiality as is available under
this statute and to take all reasonable steps to oppose any effort
to secure disclosure of the information. “Federal banking
agency’ means the comptroller of the currency, the director of
the office of thrift supervision, the board of governors of the
federal reserve system or the federal deposit insurance corpora-
tion as set forth in section three of the federal deposit insurance
act.

ARTICLE 7. ASSETS AND LIABILITIES.

§33-7-9. Standard valuation law.

[\

O 00 N bW

10

12
13
14
15

(a) Title. -— This section shall be known as the standard
valuation law.

(b) Reserve valuation. -— The commissioner shall annually
value, or cause to be valued, the reserve liabilities (hereinafter
called reserves) for all outstanding life insurance policies and
annuity and pure endowment contracts of every life insurance
company doing business in this state and may certify the
amount of any such reserves specifying the mortality table or
tables, rate or rates of interest and methods (net level premium
method or other) used in the calculation of such reserves. In
calculating such reserves, he or she may use group methods and
approximate averages for fractions of a year or otherwise. In
lieu of the valuation of the reserves herein required of any
foreign or alien company, he or she may accept any valuation
made, or caused to be made, by the insurance supervisory
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16 official of any state or other jurisdiction when such valuation
17 complies with the minimum standard herein provided and if the
18 official of such state or jurisdiction accepts as sufficient and for
19 all valid legal purposes the certificate of valuation of the
20 commissioner when such certificate states the valuation to have
21 been made in a specified manner according to which the
22 aggregate reserves would be at least as large as if they had been
23 computed in the manner prescribed by the law of that state or
24 jurisdiction.

25 (c) Actuarial opinion of reserves. — This subsection shall
26 become operative on the first day of January, one thousand nine
27 hundred ninety-six.

28 (1) General. — Every life insurance company doing
29 business in this state shall annually submit the opinion of a
30 qualified actuary as to whether the reserves and related actuarial
31 items held in support of the policies and contracts specified by
32 the commissioner by regulation are computed appropriately, are
33 based on assumptions which satisfy contractual provisions, are
34 consistent with prior reported amounts and comply with
35 applicable laws of this state. The commissioner by regulation
36 shall define the specifics of this opinion and add any other item
37 considered to be necessary to its scope.

38 (2) Actuarial analysis of reserves and assets supporting
39  such reserves. —

40 (A) Every life insurance company, except as exempted by
41 or pursuant to regulation, shall also annually include in the
42 opinion required by subdivision (1) of this subsection an
43 opinion of the same qualified actuary as to whether the reserves
44  and related actuarial items held in support of the policies and
45 contracts specified by the commissioner by regulation, when
46 considered in light of the assets held by the company with
47 respecttothe reserves and related actuarial items, including, but
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not limited to, the investment earnings on the assets and the
considerations anticipated to be received and retained under the
policies and contracts, make adequate provision for the com-
pany’s obligations under the policies and contracts, including,
but not limited to, the benefits under and expenses associated
with the policies and contracts.

(B) The commissioner may provide by regulation for a
transition period for establishing any higher reserves which the
qualified actuary may consider necessary in order to render the
opinion required by this subsection.

(3) Requirement for opinion under subdivision (2). -— Each
opinion required by subdivision (2) of this subsection shall be
governed by the following provisions:

(A) A memorandum in form and substance acceptable to
the commissioner as specified by regulation shall be prepared
to support each actuarial opinion.

(B) If the insurance company fails to provide a supporting
memorandum at the request of the commissioner within a
period specified by regulation or the commissioner determines
that the supporting memorandum provided by the insurance
company fails to meet the standards prescribed by the regula-
tions or is otherwise unacceptable to the commissioner, the
commissioner may engage a qualified actuary at the expense of
the company to review the opinion and the basis for the opinion
and prepare such supporting memorandum as is required by the
commissioner.

(4) Requirement for all opinions. -— Every opinion shall be
governed by the following provisions:

(A) The opinion shall be submitted with the annual state-
ment reflecting the valuation of such reserve liabilities for each



1108 INSURANCE [Ch. 122

78 year ending on or after the thirty-first day of December, one
79 thousand nine hundred ninety-five.

30 (B) The opinion shall apply to all business in force,
81 including individual and group health insurance plans, in form
82 and substance acceptable to the commissioner as specified by
83 regulation.

84 (C) The opinion shall be based on standards adopted, from
85 time to time, by the actuarial standards board and on such
86 additional standards as the commissioner may by regulation
87 prescribe.

88 (D) In the case of an opinion required to be submitted by a
89 foreign or alien company, the commissioner may accept the
90 opinion filed by that company with the insurance supervisory
91 official of another state if the commissioner determines that the
92 opinion reasonably meets the requirements applicable to a
93 company domiciled in this state.

94 (E) For the purposes of this section, “qualified actuary”
95 means a member in good standing of the American academy of
96 actuaries who meets the requirements set forth in such regula-
97 tions.

98 (F) Except in cases of fraud or willful misconduct, the

99 qualified actuary shall not be liable for damages to any person
100 (6ther than the insurance company and the commissioner) for
101 any act, error, omission, decision or conduct with respect to the
102  actuary’s opinion.

103 (G) Disciplinary action by the commissioner against the
104 company or the qualified actuary shall be defined in regulations
105 by the commissioner.

106 (H) Any memorandum in support of the opinion and any
107 other material provided by the company to the commissioner in
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connection therewith shall be kept confidential by the commis-
sioner and shall not be made public and shall not be subject to
subpoena, other than for the purpose of defending an action
seeking damages from any person by reason of any action
required by this section or by regulations promulgated hereun-
der: Provided, That the memorandum or other material may
otherwise be released by the commissioner: (i) With the written
consent of the company; (ii) to the American academy of
actuaries upon request stating that the memorandum or other
material is required for the purpose of professional disciplinary
proceedings and setting forth procedures satisfactory to the
commissioner for preserving the confidentiality of the memo-
randum or other material; or (iii) in accordance with section
nineteen, article two of this chapter. Once any portion of the
confidential memorandum is cited by the company in its
marketing or is cited by the company before any governmental
agency other than a state insurance department or is released by
the company to the news media, all portions of the confidential

memorandum shall be no longer confidential.

(d) Computation of minimum standards. -— Except as
otherwise provided in subsections (e), (f) and (m) of this
section, the minimum standard for the valuation of all such
policies and contracts issued prior to the effective date of this
section shall be that provided by the laws in effect immediately
prior to such date. Except as otherwise provided in subsections
(e), (f) and (m) of this section, the minimum standard for the
valuation of all such policies and contracts issued on or after the
effective date of this section shall be the commissioners reserve
valuation methods defined in subsections (g), (h), (k) and (m)
of this section, three and one-half percent interest or in the case
of life insurance policies and contracts, other than annuity and
pure endowment contracts, issued on or after the first day of
June, one thousand nine hundred seventy-four, four percent
interest for such policies issued prior to the sixth day of April,
one thousand nine hundred seventy-seven, five and one-half
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143 percent interest for single premium life insurance policies and
144 four and one-half percent interest for all other such policies
145 issued on and after the sixth day of April, one thousand nine
146 hundred seventy-seven, and the following tables:

147 (1) For all ordinary policies of life insurance issued on the
148 standard basis, excluding any disability and accidental death
149 benefits in such policies: The commissioners 1941 standard
150 ordinary mortality table for such policies issued prior to the
151 operative date of subsection (4a), section thirty, article thirteen
152 of this chapter; the commissioners 1958 standard ordinary
153 mortality table for such policies issued on or after the operative
154 date of said subsection and prior to the operative date of
155 subsection (4¢) of said section: Provided, That for any category
156 of such policies issued on female risks, all modified net
157 premiums and present values referred to in this section may be
158 calculated according to an age not more than six years younger
I59 than the actual age of the insured; and for such policies issued
160 on or after the operative date of subsection (4c¢), section thirty,
161 article thirteen of this chapter: (i) The commissioners 1980
162 standard ordinary mortality table; or (ii) at the election of the
163 company for any one or more specified plans of life insurance,
164 the commissioners 1980 standard ordinary mortality table with
165 ten-year select mortality factors; or (ii1) any ordinary mortality
166 table adopted after the year one thousand nine hundred eighty
167 by the national association of insurance commissioners that is
168 approved by regulation promulgated by the commissioner for
169 use in determining the minimum standard of valuation for such
170 policies.

171 (2) For all industrial life insurance policies issued on the
172 standard basis, excluding any disability and accidental death
173  benefits in such policies: The 1941 standard industrial mortality
174 table for such policies issued prior to the operative date of
175 subdivision (4), subsection (b), section thirty, article thirteen of
176 this chapter and for such policies issued on or after such
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operative date, the commissioners 1961 standard industrial
mortality table or any industrial mortality table adopted after
the year one thousand nine hundred eighty by the national
association of insurance commissioners that is approved by
regulation promulgated by the commissioner for use in deter-
mining the minimum standard of valuation for such policies.

(3) For individual annuity and pure endowment contracts,
excluding any disability and accidental death benefits in such
policies: The 1937 standard annuity mortality table or, at the
option of the company, the annuity mortality table for 1949,
ultimate, or any modification of either of these tables approved
by the commissioner.

(4) For group annuity and pure endowment contracts,
excluding any disability and accidental death benefits in such
policies: The group annuity mortality table for 1951, any
modification of such table approved by the commissioner, or at
the option of the company, any of the tables or modifications of
tables specified for individual annuity and pure endowment
contracts.

(5) For total and permanent disability benefits in or
supplementary to ordinary policies or contracts: For policies or
contracts issued on or after the first day of January, one
thousand nine hundred sixty-six, the tables of period two
disablement rates and the 1930 to 1950 termination rates of the
1952 disability study of the society of actuaries, with due regard
to the type of benefit or any tables of disablement rates and
termination rates adopted after the year one thousand nine
hundred eighty by the national association of insurance com-
missioners that are approved by regulation promulgated by the
commissioner for use in determining the minimum standard of
valuation for such policies; for policies or contracts issued on
or after the first day of January, one thousand nine hundred
sixty-one, and prior to the first day of January, one thousand
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nine hundred sixty-six, either such tables or, at the option of the
company, the Class (3) disability table (1926); and for policies
issued prior to the first day of January, one thousand nine
hundred sixty-one, the Class (3) disability table (1926).

Any such table shall, for active lives, be combined with a
mortality table permitted for calculating the reserves for life
insurance policies.

(6) For accidental death benefits in or supplementary to
policies issued on or after the first day of January, one thousand
nine hundred sixty-six, the 1959 accidental death benefits table
or any accidental death benefits table adopted after the year one
thousand nine hundred eighty by the national association of
insurance commissioners, that is approved by regulation
promulgated by the commissioner for use in determining the
minimum standard of valuation for such policies, for policies
issued on or after the first day of January, one thousand nine
hundred sixty-one, and prior to the first day of January, one
thousand nine hundred sixty-six, either such table or, at the
option of the company, the intercompany double indemnity
mortality table; and for policies issued prior to the first day of
January, one thousand nine hundred sixty-one, the
intercompany double indemnity mortality table. Either table
shall be combined with a mortality table for calculating the
reserves for life insurance policies.

(7) For group life insurance, life insurance issued on the
substandard basis and other special benefits: Such tables as may
be approved by the commissioner.

(e) Computation of minimum standard for annuities. —
Except as provided in subsection (f) of this section, the mini-
mum standard for the valuation of all individual annuity and
pure endowment contracts issued on or after the operative date
of this subsection, as defined herein, and for all annuities and
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pure endowments purchased on or after such operative date
under group annuity and pure endowment contracts shall be the
commissioner’s reserve valuation methods defined in subsec-
tions (g) and (h) of this section and the following tables and
interest rates:

(1) For individual annuity and pure endowment contracts
issued prior to the sixth day of April, one thousand nine
hundred seventy-seven, excluding any disability and accidental
death benefits in such contracts: The 1971 individual annuity
mortality table or any modification of this table approved by the
commissioner and six percent interest for single premium
immediate annuity contracts and four percent interest for all
other individual annuity and pure endowment contracts;

(2) For individual single premium immediate annuity
contracts issued on or after the sixth day of April, one thousand
nine hundred seventy-seven, excluding any disability and
accidental death benefits in such contracts: The 1971 individual
annuity mortality table or any individual annuity mortality table
adopted after the year one thousand nine hundred eighty by the
national association of insurance commissioners that is ap-
proved by regulation promulgated by the commissioner for use
in determining the minimum standard of valuation for such
contracts or any modification of these tables approved by the
commissioner and seven and one-half percent interest;

(3) For individual annuity and pure endowment contracts
issued on or after the sixth day of April, one thousand nine
hundred seventy-seven, other than single premium immediate
annuity contracts, excluding any disability and accidental death
benefits in such contracts: The 1971 individual annuity mortal-
ity table or any individual annuity mortality table adopted after
the year one thousand nine hundred eighty by the national
association of insurance commissioners that is approved by
regulation promulgated by the commissioner for use in deter-



1114

275
276
2717
278
279
280

281
282
283
284
285
286
287

288
289
290
261
292
293
294
295
296
297
298
299

300
301
302
303
304
305
306

INSURANCE [Ch. 122

mining the minimum standard of valuation for such contracts or
any modification of these tables approved by the commissioner
and five and one-half percent interest for single premium
deferred annuity and pure endowment contracts and four and
one-half percent interest for all other such individual annuity
and pure endowment contracts;

(4) For all annuities and pure endowments purchased prior
to the sixth day of April, one thousand nine hundred seventy-
seven, under group annuity and pure endowment contracts,
excluding any disability and accidental death benefits pur-
chased under such contracts: The 1971 group annuity mortality
table or any modification of this table approved by the commis-
sioner and six percent interest;

(5) For all annuities and pure endowments purchased on or
after the sixth day of April, one thousand nine hundred sev-
enty-seven, under group annuity and pure endowment contracts,
excluding any disability and accidental death benefits pur-
chased under such contracts: The 1971 group annuity mortality
table or any group annuity mortality table adopted after the year
one thousand nine hundred eighty by the national association of
insurance commissioners that is approved by regulation
promulgated by the commissioner for use in determining the
minimum standard of valuation for such annuities and pure
endowments or any modification of these tables approved by
the commissioner and seven and one-half percent interest.

After the third day of June, one thousand nine hundred
seventy-four, any company may file with the commissioner a
written notice of its election to comply with the provisions of
this subsection after a specified date before the first day of
January, one thousand nine hundred seventy-nine, which shall
be the operative date of this subsection for such company
provided, if a company makes no such election, the operative
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date of this section for such company shall be the first day of
January, one thousand nine hundred seventy-nine.

(f) Computation of minimum standard by calendar year of
issue. —

(1) Applicability of this section. -— The interest rates used
in determining the minimum standard for the valuation of:

(A) All life insurance policies issued in a particular
calendar year, on or after the operative date of subdivision (4),
subsection (c), section thirty, article thirteen of this chapter as
amended;

(B) All individual annuity and pure endowment contracts
issued in a particular calendar year on or after the first day of
January, one thousand nine hundred eighty-two;

(C) All annuities and pure endowments purchased in a
particular calendar year on or after the first day of January, one
thousand nine hundred eighty-two, under group annuity and
pure endowment contracts; and

(D) The net increase, if any, in a particular calendar year
after the first day of January, one thousand nine hundred
eighty-two, in amounts held under guaranteed interest contracts,
shall be the calendar year statutory valuation interest rates as
defined in this subsection.

(2) Calendar year statutory valuation interest rates. —

(A) The calendar year statutory valuation interest rates, I,
shall be determined as follows and the results rounded to the
nearer one quarter of one percent:

(i) For life insurance, I =.03 + W(R1 -.03) + W/2(R2 -.09);
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334 (i1) For single premium immediate annuities and for annuity
335 benefits involving life contingencies arising from other annu-
336 ities with cash settlement options and from guaranteed interest
337 contracts with cash settlement options, I =03 + W® -.03)
338 where R1 is the lesser of R and .09, R2 is the greater of R and
339 .09, R is the reference interest rate defined in this subsection
340 and W is the weighting factor defined in this section;

341 (iii) For other annuities with cash settlement options and
342 guaranteed interest contracts with cash settlement options,
343 valued on an issue year basis, except as stated in subparagraph
344  (ii) of this paragraph, the formula for life insurance stated in
345 subparagraph (i) of this paragraph shall apply to annuities and
346 guaranteed interest contracts with guarantee durations in excess
347 of ten years and the formula for single premium immediate
348 annuities stated in subparagraph (ii) of this paragraph shall
349 apply to annuities and guaranteed interest contracts with
350 guarantee duration of ten years or less;

351 (1v) For other annuities with no cash settlement options and
352 for guaranteed interest contracts with no cash settlement
353 options, the formula for single premium immediate annuities
354 stated in subparagraph (ii) of this paragraph shall apply;

355 (v) For other annuities with cash settlement options and
356 guaranteed interest contracts with cash settlement options,
357 wvalued on a change in fund basis, the formula for single
358 premium immediate annuities stated in subparagraph (i) of this
359 paragraph shall apply.

360 (B) However, if the calendar year statutory valuation
361 interest rate for any life insurance policies issued in any
362 calendar year determined without reference to this sentence
363 differs from the corresponding actual rate for similar policies
364 issued in the immediately preceding calendar year by less than
365 one half of one percent, the calendar year statutory valuation
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interest rate for such life insurance policies shall be equal to the
corresponding actual rate for the immediately preceding
calendar year. For purposes of applying the immediately
preceding sentence, the calendar year statutory valuation
interest rate for life insurance policies issued in a calendar year
shall be determined for the year one thousand nine hundred
eighty (using the reference interest rate defined for the year one
thousand nine hundred seventy-nine) and shall be determined
for each subsequent calendar year regardless of when subdivi-
sion (4), subsection (c), section thirty, article thirteen of this
chapter, as amended, becomes operative.

(3) Weighting factors. —

(A) The weighting factors referred to in the formulas stated
above are given in the following tables:

(1) Weighting Factors for Life Insurance:

Guarantee
Duration Weighting
(Years) Factors
10 or less .50
More than 10, but not more than 20 45
More than 20 35

For life insurance, the guarantee duration is the maximum
number of years the life insurance can remain in force on a
basis guaranteed in the policy or under options to convert to
plans of life insurance with premium rates or nonforfeiture
values or both which are guaranteed in the original policy;



1118 INSURANCE [Ch. 122

393 (i) Weighting factor for single premium immediate
394 annuities and for annuity benefits involving life contingencies
395 arising from other annuities with cash settlement options and
396 guaranteed interest contracts with cash settlement options: .80;

397 (iii) Weighting factors for other annuities and for guaran-
398 teed interest contracts, except as stated in subparagraph (ii) of
399 this paragraph, shall be as specified in clauses (I), (II) and (III)
400 of this subparagraph, according to the rules and definitions in
401 clauses (IV), (V) and (VI) of this subparagraph:

402 (I) For annuities and guaranteed interest contracts valued on
403 an issue year basis:

404 Guarantee Weighting Factor
405 Duration for Plan Type
406 (Years) A B C
407

408 5 or less: .80 .60 .50
409 More than 5, but not more than 10: J5 .60 .50

410 More than 10, but not more than 20: 65 .50 45
411 More than 20: 45 .35 .35

412 (II) For annuities and guaranteed interest contracts valued
413 onachange in fund basis, the factors shown in subparagraph (i)
414 of this paragraph increased by:

415 Weighting Factor
416 for Plan Type
417 A B Cl1
418

419 A5 .25 05
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(IIT) For annuities and guaranteed interest contracts valued
on an issue year basis (other than those with no cash settlement
options) which do not guarantee interest on considerations
received more than one year after issue or purchase and for
annuities and guaranteed interest contracts valued on a change
in fund basis which do not guarantee interest rates on consider-
ations received more than twelve months beyond the valuation
date, the factors shown in clause (I) of this subparagraph or
derived in clause (II) of this subparagraph increased by:

eighting Factor for Plan Type
A B C1

.05 .05 .05

(IV) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options, the
guarantee duration is the number of years for which the contract
guarantees interest rates in excess of the calendar year statutory
valuation interest rate for life insurance policies with guarantee
duration in excess of twenty years. For other annuities with no
cash settlement options and for guaranteed interest contracts
with no cash settlement options, the guaranteed duration is the
number of years from the date of issue or date of purchase to
the date annuity benefits are scheduled to commence.

(V) Plan type as used in the above tables is defined as
follows:

Plan Type A:

At any time policyholder may withdraw funds only: (1)
With an adjustment to reflect changes in interest rates or asset
values since receipt of the funds by the insurance company; or
(2) without such adjustment but in installments over five years
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450 or more; or (3) as an immediate life annuity; or (4) no with-
451 drawal permitted;

452 Plan Type B:

453 Before expiration of the interest rate guarantee, policy-
454 holder may withdraw funds only: (1) With an adjustment to
455 reflect changes in interest rates or asset values since receipt of
456 the funds by the insurance company; or (2) without such
457 adjustment but in installments over five years or more; or (3) no
458 withdrawal permitted. At the end of interest rate guarantee,
459 funds may be withdrawn without such adjustment in a single
460 sum or installments over less than five years;

461 Plan Type C:

462 Policyholder may withdraw funds before expiration of
463 interest rate guarantee in a single sum or installments over less
464 thanfive years either: (1) Without adjustment to reflect changes
465 ininterest rates or asset values since receipt of the funds by the
466 insurance company; or (2) subject only to a fixed surrender
467 charge stipulated in the contract as a percentage of the fund.

468 (VD) A company may elect to value guaranteed interest
469 contracts with cash settlement options and annuities with cash
470 settlement options on either an issue year basis or on a change
471 in fund basis. Guaranteed interest contracts with no cash
472 settlement options and other annuities with no cash settlement
473 options must be valued on an issue year basis. As used in this
474 section, an issue year basis of valuation refers to a valuation
475 basis under which the interest rate used to determine the
476 minimum valuation standard for the entire duration of the
477 annuity or guaranteed interest contract is the calendar year
478 valuation interest rate for the year of issue or year of purchase
479 of the annuity or guaranteed interest contract and the change in
480 fund basis of valuation refers to a valuation basis under which
481 the interest rate used to determine the minimum valuation
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standard applicable to each change in the fund held under the
annuity or guaranteed interest contract is the calendar year
valuation interest rate for the year of the change in the fund.

(4) Reference interest rate. —

(A) Reference interest rate referred to in subparagraph (ii),
paragraph (A), subdivision (2) of this subsection shall be
defined as follows:

(1) For all life insurance, the lesser of the average over a
period of thirty-six months and the average over a period of
twelve months, ending on the thirtieth day of June of the
calendar year next preceding the year of issue, of the monthly
average of the composite yield on seasoned corporate bonds as
published by Moody’s investors service, inc.

(i1) For single premium immediate annuities and for annuity
benefits involving life contingencies arising from other annu-
ities with cash settlement options and guaranteed interest
contracts with cash settlement options, the average over a
period of twelve months, ending on the thirtieth day of June of
the calendar year of issue or year of purchase, of the monthly
average of the composite yield on seasoned corporate bonds as
published by Moody’s investors service, inc.

(iii) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a year of issue basis, except as stated in subparagraph
(i) of this paragraph, with guarantee duration in excess of ten
years, the lesser of the average over a period of thirty-six
months and the average over a period of twelve months, ending
on the thirtieth day of June of the calendar year of issue or
purchase, of the monthly average of the composite yield on
seasoned corporate bonds as published by Moody’s investors
service, inc.
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(iv) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a year of issue basis, except as stated in subparagraph
(i1) of this paragraph, with guarantee duration of ten years or
less, the average over a period of twelve months, ending on the
thirtieth day of June of the calendar year of issue or purchase,
of the monthly average of the composite yield on seasoned
corporate bonds as published by Moody’s investors service, inc.

(v) For other annuities with no cash settlement options and
for guaranteed interest contracts with no cash settlement
options, the average over a period of twelve months, ending on
the thirtieth day of June of the calendar year of issue or pur-
chase, of the monthly average of the composite yield on
seasoned corporate bonds as published by Moody’s investors
service, inc.

(vi) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a change in fund basis, except as stated in subpara-
graph (ii) of this paragraph, the average over a period of twelve
months, ending on the thirtieth day of June of the calendar year
of the change in the fund, of the monthly average of the
composite yield on seasoned corporate bonds as published by
Moody’s investors service, inc.

(5) Alternative method for determining reference interest
rates. —

In the event that the monthly average of the composite yield
on seasoned corporate bonds is no longer published by Moody’s
investors service, inc., or in the event that the national associa-
tion of insurance commissioners determines that the monthly
average of the composite yield on seasoned corporate bonds as
published by Moody’s investors service, inc., is no longer
appropriate for the determination of the reference interest rate,
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then an alternative method for determination of the reference
interest rate, which is adopted by the national association of
insurance commissioners and approved by regulation promul-
gated by the commissioner, may be substituted.

(g) Reserve valuation method. — Life insurance and
endowment benefits.

Except as otherwise provided in subsections (h), (k) and
(m) of this section, reserves according to the commissioners
reserve valuation method for the life insurance and endowment
benefits of policies providing for a uniform amount of insur-
ance and requiring the payment of uniform premiums shall be
the excess, if any, of the present value, at the date of valuation,
of such future guaranteed benefits provided for by such
policies, over the then present value of any future modified net
premiums therefor. The modified net premiums for any such
policy shall be such uniform percentage of the respective
contract premiums for such benefits that the present value, at
the date of issue of the policy, of all such modified net premi-
ums shall be equal to the sum of the then present value of such
benefits provided for by the policy and the excess of subdivi-
sion (1) of this subsection over subdivision (2) of this subsec-
tion, as follows:

(1) A net level annual premium equal to the present value,
at the date of issue, of such benefits provided for after the first
policy year, divided by the present value, at the date of issue, of
an annuity of one per annum payable on the first and each
subsequent anniversary of such policy on which a premium
falls due: Provided, That such net level annual premium shall
not exceed the net level annual premium on the nineteen-year
premium whole life plan for insurance of the same amount at an
age one year higher than the age at issue of such policy.
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576 (2) A netone-year term premium for such benefits provided
577 forinthe first policy year: Provided, That for any life insurance
578 policy issued on or after the first day of January, one thousand
579 nine hundred eighty-five, for which the contract premium in the
580 first policy year exceeds that of the second year and for which
581 nocomparable additional benefit is provided in the first year for
582 suchexcess and which provides an endowment benefit or a cash
583 surrender value or a combination thereof in an amount greater
584 than such excess premium, the reserve according to the com-
585 missioners’ reserve valuation method as of any policy anniver-
586 sary occurring on or before the assumed ending date defined
587 herein as the first policy anniversary on which the sum of any
588 endowment benefit and any cash surrender value then available
589 is greater than such excess premium shall, except as otherwise
590 provided in subsection (k) of this section, be the greater of the
591 reserve as of such policy anniversary calculated as described in
592 the preceding paragraph and the reserve as of such policy
593 anniversary calculated as described in that paragraph, but with:
594 (i) The value defined in subdivision (1) of that paragraph being
595 reduced by fifteen percent of the amount of such excess first-
596 year premium; (ii) all present values of benefits and premiums
597 being determined without reference to premiums or benefits
598 provided for by the policy after the assumed ending date; (iii)
599 the policy being assumed to mature on such date as an endow-
600 ment; and (iv) the cash surrender value provided on such date
601 being considered as an endowment benefit. In making the above
602 comparison, the mortality and interest bases stated in subsec-
603 tions (d) and (f) of this section shall be used.

604 Reserves according to the commissioners’ reserve valuation
605 method for: (i) Life insurance policies providing for a varying
606 amount of insurance or requiring the payment of varying
607 premiums; (ii) group annuity and pure endowment contracts
608 purchased under a retirement plan or plan of deferred compen-
609 sation, established or maintained by an employer (including a
610 partnership or sole proprietorship) or by an employee organiza-
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tion, or by both, other than a plan providing individual retire-
ment accounts or individual retirement annuities under section
408 of the Internal Revenue Code (26 U. S. C. §408) as now or
hereafter amended; (iii) disability and accidental death benefits
in all policies and contracts; and (iv) all other benefits, except
life insurance and endowment benefits in life insurance policies
and benefits provided by all other annuity and pure endowment
contracts, shall be calculated by a method consistent with the
principles of the preceding paragraphs of this section.

(h) Reserve valuation method. — Annuity and pure endow-
ment benefits. This subsection shall apply to all annuity and
pure endowment contracts other than group annuity and pure
endowment contracts purchased under a retirement plan or plan
of deferred compensation established or maintained by an
employer (including a partnership or sole proprietorship) or by
an employee organization, or by both, other than a plan
providing individual retirement accounts or individual retire-
ment annuities under section 408 of the Internal Revenue Code
(26 U. S. C. §408) as now or hereafter amended.

Reserves according to the commissioners’ annuity reserve
method for benefits under annuity or pure endowment con-
tracts, excluding any disability and accidental death benefits in
such contracts, shall be the greatest of the respective excesses
of the present values, at the date of valuation, of the future
guaranteed benefits, including guaranteed nonforfeiture
benefits, provided for by such contracts at the end of each
respective contract year over the present value, at the date of
valuation, of any future valuation considerations derived from
future gross considerations, required by the terms of such
contract, that become payable prior to the end of such respec-
tive contract year.

The future guaranteed benefits shall be determined by using
the mortality table, if any, and the interest rate, or rates,
specified in such contracts for determining guaranteed benefits.
The valuation considerations are the portions of the respective
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gross considerations applied under the terms of such contracts
to determine nonforfeiture values.

(1) Minimum reserves. —

(1) In no event shall a company’s aggregate reserves for all
life insurance policies, excluding disability and accidental death
benefits, issued on or after the effective date of this section be
less than the aggregate reserves calculated in accordance with
the methods set forth in subsections (g), (h), (k) and (1) of this
section and the mortality table or tables and rate or rates of
interest used in calculating nonforfeiture benefits for such
policies.

(2) In no event shall the aggregate reserves for all policies,
contracts and benefits be less than the aggregate reserves
determined by the qualified actuary to be necessary to render
the opinion required by subsection (c) of this section.

(j) Optional reserve calculation. —

Reserves for all policies and contracts issued prior to the
effective date of this section may be calculated, at the option of
the company, according to any standards which produce greater
aggregate reserves for all such policies and contracts than the
minimum reserves required by the laws in effect immediately
prior to such date.

Reserves for any category of policies, contracts or benefits
as established by the commissioner issued on or after the
effective date of this section may be calculated, at the option of
the company, according to any standards which produce greater
aggregate reserves for such category than those calculated
according to the minimum standard herein provided, but the
rate or rates of interest used for policies and contracts, other
than annuity and pure endowment contracts, shall not be higher
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than the corresponding rate or rates of interest used in calculat-
ing any nonforfeiture benefits provided therein.

Any such company which at any time shall have adopted
any standard of valuation producing greater aggregate reserves
than those calculated according to the minimum standard herein
provided may, with the approval of the commissioner, adopt
any lower standard of valuation, but not lower than the mini-
mum herein provided: Provided, That for the purposes of this
section, the holding of additional reserves previously deter-
mined by a qualified actuary to be necessary to render the
opinion required by subsection (c) of this section shall not be
considered to be the adoption of a higher standard of valuation.

(k) Reserve calculation. -~ Valuation net premium exceed-
ing the gross premium charged.

If in any contract year the gross premium charged by any
life insurance company on any policy or contract is less than the
valudtion net premium for the policy or contract calculated by
the method used in calculating the reserve thereon but using the
minimum valuation standards of mortality and rate of interest,
the minimum reserve required for such policy or contract shall
be the greater of either the reserve calculated according to the
mortality table, rate of interest and method actually used for
such policy or contract or the reserve calculated by the method
actually used for such policy or contract but using the minimum
valuation standards of mortality and rate of interest and
replacing the valuation net premium by the actual gross
premium in each contract year for which the valuation net
premium exceeds the actual gross premium. The minimum
valuation standards of mortality and rate of interest referred to
in this section are those standards stated in subsections (d) and
(f) of this section: Provided, That for any life insurance policy
issued on or after the first day of January, one thousand nine
hundred eighty-five, for which the gross premium in the first
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709 policy year exceeds that of the second year and for which no
710 comparable additional benefit is provided in the first year for
711 suchexcess and which provides an endowment benefit or a cash
712 surrender value or a combination thereof in an amount greater
713 than such excess premium, the foregoing provisions of this
714 subsection shall be applied as if the method actually used in
715 calculating the reserve for such policy were the method
716 described in subsection (g) of this section, ignoring the second
717 paragraph of said subsection.

718 The minimum reserve at each policy anniversary of such a
719 policy shall be the greater of the minimum reserve calculated in
720 accordance with said subsection, including the second para-
721 graph of that section, and the minimum reserve calculated in
722 accordance with this subsection.

723 (1) Reserve calculation. — Indeterminate premium plans.

724 In the case of any plan of life insurance which provides for
725 future premium determination, the amounts of which are to be
726 determined by the insurance company based on then estimates
727 of future experience, or in the case of any plan of life insurance
728 or annuity which is of such a nature that the minimum reserves
729 cannot be determined by the methods described in subsections
730 (g), (h) and (k) of this section, the reserves which are held under
731 any such plan must:

732 (1) Be appropriate in relation to the benefits and the pattern
733 of premiums for that plan; and

734 (2) Be computed by a method which is consistent with the
735 principles of this standard valuation law as determined by
736 regulations promulgated by the commissioner.

737 (m) Minimum standards for health (disability, accident and
738 sickness) plans. —
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The commissioner shall promulgate a regulation containing
the minimum standards applicable to the valuation of health
(disability, sickness and accident) plans.

(n) The commissioner shall promulgate a rule on or before
the first day of November, one thousand nine hundred ninety-
five, prescribing the guidelines and standards for statements of
actuarial opinion which are to be submitted in accordance with
subsection (c) of this section and for memoranda in support
thereof; guidelines and standards for statements of actuarial
opinion which are to be submitted when a company is exempt
from subdivision (2) of said subsection of the standard valua-
tion law; and rules applicable to the appointment of an ap-
pointed actuary.

(o) Effective date. —

All acts and parts of acts inconsistent with the provision of
this section are hereby repealed as of the effective date of this
section. This section shall take effect the first day of January,
one thousand nine hundred ninety-six.

(p) Modification of the standard valuation law for certain
types of contracts. —

(1) The commissioner may, by rule, establish alternative
methods of calculating reserve liabilities, which methods shall
be used to calculate reserve liabilities for the types of policies,
annuities or other contracts identified in the rule: Provided,
That the method specified in the rule shall be one which, in the
opinion of the commissioner and in light of the methods applied
to such contracts by the insurance regulators of other states, is
appropriate to such contracts. This power shall be in addition to,
and in no way diminish, rule-making power granted to the
commissioner elsewhere in this code.
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769 (2) The legislative rule filed in the state register on the
770 twentieth day of August, one thousand nine hundred ninety-six,
771 (valuation of life insurance policies, 114 CSR 49) is hereby
772 disapproved and is not authorized for promulgation: Provided,
773 That for purposes of determining the legal effects of the
774 aforementioned rule, this provision shall be considered to have
775 taken effect on the thirty-first day of December, one thousand
776 nine hundred ninety-seven. This disapproval shall in no way
777 limit the commissioner’s power to promulgate in the future a
778 rule similar or identical to the rule here disapproved.

ARTICLE 39. DISCLOSURE OF MATERIAL TRANSACTIONS.

§33-39-1. Report.

(a) Every insurer domiciled in this state shall file a report
with the commissioner disclosing material acquisitions and
dispositions of assets or material nonrenewals, cancellations or
revisions of ceded reinsurance programs unless the acquisitions
and dispositions of assets or material nonrenewals, cancella-
tions or revisions of ceded reinsurance programs have been
submitted to the commissioner for review, approval or informa-
tion purposes pursuant to other provisions of this chapter.

00 =3 N U B W DN e

9 (b) The report required in subsection (a) of this section is
10 due within fifteen days after the end of the calendar month in
I1 which any of the foregoing transactions occur.

12 (c) One complete copy of the report, including any exhibits
13 or other attachments filed as part thereof, shall be filed with:

14 (1) The insurance commissioner; and
15 (2) The national association of insurance commissioners.
16 (d) All reports obtained by or disclosed to the commissioner

17 pursuant to this article shall be given confidential treatment and
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shall not be subject to subpoena and shall not be made public by
the commissioner, the national association of insurance
commissioners or any other person in accordance with section
nineteen, article two of this chapter without the prior written
consent of the insurer to which it pertains unless the commis-
sioner, after giving the insurer who would be affected thereby
notice and an opportunity to be heard, determines that the
interest of policyholders, shareholders or the public will be
served by the publication thereof, in which event the commis-
sioner may publish all or any part thereof in such manner as he
or she may consider appropriate.

CHAPTER 123

(Com. Sub. for H. B. 2556 — By Mr. Speaker, Mr. Kiss)

[Passed March 5, 2003; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article two, chapter thirty-three of the code of

West Virginia, one thousand nine hundred thirty-one, as amended,
by adding thereto a new section, designated section fifteen-a,
relating to requiring the insurance commissioner to issue an
annual communication to state and local governmental entities
and nonprofit organizations to increase awareness of certain flood
insurance issues.

Be it enacted by the Legislature of West Virginia:

That article two, chapter thirty-three of the code of West Virginia,

one thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new section, designated section fifteen-a, to read as
follows:
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ARTICLE 2. INSURANCE COMMISSIONER.

§33-2-15a. Annual flood insurance communication to public
entities by commissioner.

1 (a) The commissioner shall annually issue acommunication
2 to West Virginia state and local governmental entities and
3 nonprofit organizations which shall have the following objec-
4 tives:

5 (1) To make state and local governmental entities and

6 nonprofit organizations aware of the 1988 amendments to the

7 federal Robert T. Stafford Emergency Assistance and Disaster

8 Relief Act which impose penalties in the form of reductions in

9 Federal Emergency Management Agency (FEMA) disaster
10 relief funds on public entities who fail to purchase adequate
11 flood insurance on all property located in identified flood
12 hazard areas;

13 (2) To make state and local governmental entities and
14 nonprofit organizations generally aware of the magnitude of
15 risk exposure and potential financial loss that may result from
16 these penalties; and

17 (3) To make state and local governmental entities and
18 nonprofit organizations aware that low-cost, federally subsi-
19 dized flood insurance may be available through the National
20 Flood Insurance Program (NFIP).

21 (b) The commissioner may propose rules for legislative
22 approval in accordance with the provisions of article three,
23 chapter twenty-nine-a of this code to effectuate the provisions
24  of this section.
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CHAPTER 124

(S. B. 358 — By Senators Minard, Jenkins, Minear and Sharpe)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article five, chapter thirty-three of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,
by adding thereto a new section, designated section twenty-seven,
relating to the redomestication of domestic insurance companies.

Be it enacted by the Legislature of West Virginia:

That article five, chapter thirty-three of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new section, designated section twenty-seven, to read
as follows:

ARTICLE 5. ORGANIZATION AND PROCEDURES OF DOMESTICSTOCK
AND MUTUAL INSURERS.

§33-5-27. Redomestication of stock and mutual insurers.

1 (a) A domestic insurer may, upon the approval of the
2 commissioner, transfer its domicile to any other state in which
3 it is admitted to transact the business of insurance and, upon
4 such transfer, shall cease to be a domestic insurer and shall be
5 admitted to this state if qualified as a foreign insurer. The
6 commissioner shall approve the proposed transfer unless he or
7 she determines the transfer is not in the best interest of the
8 policyholders of this state.

9 (b) The certificate of authority, agents’ appointments and
10 licenses, rates and other items which the commissioner allows,
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in his or her discretion, that are in existence at the time an
insurer licensed to transact the business of insurance in this
state transfers its corporate domicile to this or any other state by
merger, consolidation or any other lawful method shall continue
in full force and effect upon transfer if the insurer remains duly
qualified to transact the business of insurance in this state. All
outstanding policies of a transferring insurer shall remain in full
force and effect and need not be endorsed as to the new name
of the company or its new location unless so ordered by the
commissioner.

(c) A transferring insurer shall file new policy forms with
the commissioner on or before the effective date of the transfer,
but may use existing policy forms with appropriate endorse-
ments if allowed by, and under such conditions as approved by,
the commissioner. However, every transferring insurer shall
notify the commissioner of the details of the proposed transfer
and shall file promptly any resulting amendments to corporate
documents filed or required to be filed with the commissioner.

-

CHAPTER 125

(Com. Sub. for H. B. 2715 — By Delegates H. White, Hrutkay
and R. M. Thompson)

sed March 7, 2003; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact article twelve-c, chapter thirty-three
of the code of West Virginia, one thousand nine hundred thirty-
one, as amended, relating to nonadmitted insurers and the

I

egulation of surplus lines insurance; defining terms for imple-

mentation of the NAIC nonadmitted insurers model act; establish-
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ing consistency among states; providing specific provisions from
the model; liberalizing reciprocity for licensing nonresident
surplus lines licensees; providing grounds upon which the
commission may deny a nonadmitted insurer access to the state;
providing for the regulation of surplus lines; enforcement;
violations; penalties; service of process; and eliminating certain

conflicting excess line related provisions.

Be it enacted by the Legislature of West Virginia:

That article twelve-c, chapter thirty-three of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted to read as follows:

ARTICLE 12C. SURPLUS LINE.

§33-12C-1.
§33-12C-2.
§33-12C-3.
§33-12C-4.
§33-12C-5.
§33-12C-6.
§33-12C-7.
§33-12C-8.
§33-12C-9.

§33-12C-10.

§33-12C-11.
§33-12C-12.
§33-12C-13.
§33-12C-14.
§33-12C-15.
§33-12C-16.
§33-12C-17.
§33-12C-18.
§33-12C-19.
§33-12C-20.
§33-12C-21.
§33-12C-22.
§33-12C-23.
§33-12C-24.

Short title.

Purpose - necessity for regulation.

Definitions.

Placement of insurance business.

Surplus lines insurance.

Withdrawal of eligibility as a surplus lines insurer.

Surplus lines tax.

Surplus lines licenses.

Suspension, revocation or nonrenewal of surplus lines licensee’s
license.

Actions against eligible surplus lines insurers transacting surplus lines
business.

Duty to file evidence of insurance and affidavits.

Evidence of the insurance and subsequent changes to the insurance.

Licensee’s duty to notify insured.

Effect of payment to surplus lines licensee.

Surplus lines licensees may accept business from other producers.

Records of surplus lines licensee.

Reports - summary of exported business.

Penalties.

Violations.

Service of process.

Legal or administrative procedures.

Enforcement.

Suits by nonadmitted insurers.

Countersignature requirements.
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§33-12C-25. Fees.

§33-12C-26. Coverage must be place in solvent insurer.
§33-12C-27. Change of address.

§33-12C-28. Separability provisions.

§33-12C-29. Hearings.

§33-12C-1. Short title.

1
2

This article shall be known and may be cited as “The
Nonadmitted Insurance Act”.

§33-12C-2. Purpose - necessity for regulation.

1

[\

AN A

O 0 ]

10

11
12
13

14

15
16
17
18

This article shall be liberally construed and applied to
promote its underlying purposes which include:

(a) Protecting persons seeking insurance in this state;

(b) Permitting surplus lines insurance to be placed with
reputable and financially sound nonadmitted insurers and
exported from this state pursuant to this article;

(c) Establishing a system of regulation which will permit
orderly access to surplus lines insurance in this state and
encourage admitted insurers to provide new and innovative
types of insurance available to consumers in this state;

(d) Providing a system through which persons may pur-
chase insurance other than surplus lines insurance, from
nonadmitted insurers pursuant to this article;

(e) Protecting revenues of this state; and

(f) Providing a system pursuant to this article which
subjects nonadmitted insurance activities in this state to the
jurisdiction of the insurance commissioner and state and federal
courts in suits by or on behalf of the state.

§33-12C-3. Definitions.
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1
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10
11
12

13
14
15

16
17

18
19
20
21

22
23
24

25
26

As used in this article:

(a) “Admitted insurer” means an insurer licensed to do an
insurance business in this state.

(b) “Business entity” means a corporation, association,
partnership, limited liability company, or other legal entity.

(c) “Capital,” as used in the financial requirements of
section five of this article, means funds paid in for stock or
other evidence of ownership.

(d) “Commissioner” means the insurance commissioner of
West Virginia, or the commissioner’s deputies or staff, or the
commissioner, director or superintendent of insurance in any
other state.

(e) “Eligible surplus lines insurer” means a nonadmitted
insurer with which a surplus lines licensee may place surplus
lines insurance pursuant to section five of this article.

(f) “Export” means to place surplus lines insurance with a
nonadmitted insurer.

(g) “Foreign decree” means any decree or order in equity of
a court located in any United States jurisdiction, including a
federal court of the United States, against any person engaging
in the transaction of insurance in this state.

(h) “Individual” means any private or natural person as
distinguished from a partnership, corporation, limited liability
company or other legal entity.

(1) “Insurance” means any of the lines of authority in
section ten, article one of this chapter.
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(1) “Insurance producer” means a person required to be
licensed under the laws of this state to sell, solicit or negotiate
insurance. Wherever the word “agent” appears in this chapter,
it shall mean an individual insurance producer.

(k) “Insurer” means any person, corporation, association,
partnership, reciprocal exchange, interinsurer, Lloyds insurer,
insurance exchange syndicate, fraternal benefit society, and any
other legal entity engaged in the business of making contracts
of insurance under section two, article one of this chapter.

(1) “Kind of insurance” means one of the types of insurance
required to be reported in the annual statement which must be
filed with the commissioner by admitted insurers.

(m) “License” means a document issued by this state’s
insurance commissioner authorizing an individual to act as a
surplus lines licensee for the lines of authority specified in the
document. The license itself does not create any authority,
actual, apparent or inherent, in the holder to represent or
commit an insurer.

(n) “Nonadmitted insurer” means an insurer not licensed to
do an insurance business in this state.

(o) “Person” means any natural person or other entity,
including, but not limited to, individuals, partnerships, associa-
tions, trusts or corporations.

(p) “Policy” or “contract” means any contract of insurance
including, but not limited to, annuities, indemnity, medical or
hospital service, workers’ compensation, fidelity or suretyship.

(q) “Reciprocal state” means a state that has enacted
provisions substantially similar to:



Ch. 125] INSURANCE 1139

55
56
57

58

59

60
61
62
63

64
65
66
67
68
69
70

71
72
73
74
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78
79
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81
82
83

(1) Section seven, subdivision (5) of subsection (b) of
section nine, subsection (j) of section sixteen, and subsection
(d) of section seventeen of this article; and

(2) The NAIC model allocation schedule and reporting
form.

2

(r) “Surplus,” as used in the financial requirements of
section five of this article, means funds over and above liabili-
ties and capital of the company for the protection of policyhold-
ers.

(s) “Surplus lines insurance” means any property and
casualty insurance in this state on properties, risks or exposures,
located or to be performed in this state, permitted to be placed
through a surplus lines licensee with a nonadmitted insurer
eligible to accept such insurance, pursuant to section seven of
this article. Wherever the term “excess line” appears in this
chapter, it shall mean surplus lines insurance.

(t) “Surplus lines licensee” means an individual licensed
under section five of this article to place insurance on proper-
ties, risks or exposures located or to be performed in this state
with nonadmitted insurers eligible to accept such insurance.
Wherever the term “excess line broker” appears in this chapter,
it shall mean surplus lines licensee.

(u) “Transaction of insurance”

(1) For purposes of this article, any of the following acts in
this state effected by mail or otherwise by a nonadmitted
insurer or by any person acting with the actual or apparent
authority of the insurer, on behalf of the insurer, is deemed to
constitute the transaction of an insurance business in or from
this state:
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84 (A) The making of or proposing to make, as an insurer, an
85 insurance contract;

86 (B) The making of or proposing to make, as guarantor or
87 surety, any contract of guaranty or suretyship as a vocation and
88 not merely incidental to any other legitimate business or
89 activity of the guarantor or surety;

90 (C) The taking or receiving of an application for insurance;

91 (D) The receiving or collection of any premium, commis-
92 sion, membership fees, assessments, dues or other consideration
93 for insurance or any part thereof;

94 (E) The issuance or delivery in this state of contracts of
95 insurance to residents of this state or to persons authorized to do
96 business in this state;

97 (F) The solicitation, negotiation, procurement or effectua-
98 tion of insurance or renewals thereof;

99 (G) The dissemination of information as to coverage or
100 rates, or forwarding of applications, or delivery of policies or
101 contracts, or inspection of risks, the fixing of rates or investiga-
102 tion or adjustment of claims or losses or the transaction of
103 matters subsequent to effectuation of the contract and arising
104 out of it, or any other manner of representing or assisting a
105 person or insurer in the transaction of risks with respect to
106 properties, risks or exposures located or to be performed in this
107 state;

108 (H) The transaction of any kind of insurance business
109 specifically recognized as transacting an insurance business
110  within the meaning of the statutes relating to insurance;

111 (I) The offering of insurance or the transacting of insurance
112  business; or
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(J) Offering an agreement or contract which purports to
alter, amend or void coverage of an insurance contract.

(2) The provisions of this subsection shall not operate to
prohibit employees, officers, directors or partners of a commer-
cial insured from acting in the capacity of an insurance manager
or buyer in placing insurance on behalf of the employer,
provided that the person’s compensation is not based on buying
insurance.

(3) The venue of an act committed by mail is at the point
where the matter transmitted by mail is delivered or issued for
delivery or takes effect. '

(v) “Line of insurance” means coverage afforded under the
particular policy that is being placed.

(w) “Model allocation schedule and reporting form” means
the current version of the NAIC model allocation schedule and
reporting form for surplus lines insurers.

(x) “Wet marine and transportation insurance” means:

(1) Insurance upon vessels, crafts, hulls and other interests
in them or with relation to them;

(2) Insurance of marine builder’s risks, marine war risks
and contracts of marine protection and indemnity insurance;

(3) Insurance of freight and disbursements pertaining to a
subject of insurance within the scope of this subsection; and

(4) Insurance of personal property and interests therein, in
the course of exportation from or importation into any country,
or in the course of transportation coastwise or on inland waters,
including transportation by land, water or air from point of
origin to final destination, in connection with any and all risks
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141 orperils of navigation, transit or transportation, and while being
142 prepared for and while awaiting shipment, and during any
143 incidental delays, transshipment, or reshipment; provided,
144 however, that insurance of personal property and interests
145 therein shall not be considered wet marine and transportation
146 insurance if the property has:

147 (A) Been transported solely by land; or

148 (B) Reached its final destination as specified in the bill of
149 lading or other shipping document; or

150 (C) The insured no longer has an insurable interest in the
151 property.

§33-12C-4. Placement of insurance buéiness.

| (a) An insurer shall not engage in the transaction of
2 insurance unless authorized by a license in force pursuant to the
3 laws of this state, or exempted by this article or otherwise
4 exempted by the insurance laws of this state.

5 (b) A person shall not engage in a transaction of insurance

6 or shall in this state directly or indirectly act as agent for, or

7 otherwise represent or aid on behalf of another, a nonadmitted

8 insurer in the solicitation, negotiation, procurement or effectua-

9 tion of insurance, or renewals thereof, or forwarding of applica-
10 tions, or delivery of policies or contracts or inspection of risks,
11 or fixing of rates, or investigation or adjustment of claims or
12 losses, or collection or forwarding of premiums, or in any other
13 manner represent or assist the insurer in the transaction of
14  insurance.

15 (c) A person who represents or aids a nonadmitted insurer
16 in violation of this section shall be subject to the penalties set
17 forth in section eighteen of this article. No insurance contract
18 entered into in violation of this section shall preclude the
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insured from enforcing his rights under the contract in accor-
dance with the terms and provisions of the contract of insurance
and the laws of this state, to the same degree those rights would
have been enforceable had the contract been lawfully procured.

(d) If the nonadmitted insurer fails to pay a claim or loss
within the provisions of the insurance contract and the laws of
this state, a person who assisted or in any manner aided directly
or indirectly in the procurement of the insurance contract, shall
be liable to the insured for the full amount under the provisions
of the insurance contract.

(e) This section shall not apply to a person, properly
licensed as an agent in this state who, for a fee and pursuant to
a written agreement, is engaged solely to offer to the insured
advice, counsel or opinion, or service with respect to the
benefits, advantages or disadvantages promised under any
proposed or in-force policy of insurance if the person does not,
directly or indirectly, participate in the solicitation, negotiation
or procurement of insurance on behalf of the insured;

(f) The insurance must be procured only through an
individual licensed surplus lines licensee;

(g) This section shall not apply to a person acting in
material compliance with the insurance laws of this state in the
placement of the types of insurance identified in subdivisions
(1), (2), (3) and (4) below:

(1) Surplus lines insurance as provided in section five of
this article. For the purposes of this subsection, a licensee shall
be deemed to be in material compliance with the insurance laws
of this state, unless the licensee committed a violation of
section five of this article that proximately caused loss to the
insured;
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49 (2) Transactions for which a license to do business is not
50 required of an insurer under the insurance laws of this state;

51 (3) Reinsurance provided that, unless the commissioner
52 waives the requirements of this subsection:

53 (A) The assuming insurer is authorized to do an insurance
54 or reinsurance business by its domiciliary jurisdiction and is
55 authorized to write the type of reinsurance in its domiciliary
56 jurisdiction; and

57 (B) The assuming insurer satisfies all legal requirements for
58 such reinsurance in the state of domicile of the ceding insurer;

59 (4) The property and operation of railroads or aircraft
60 engaged in interstate or foreign commerce, wet marine and
61 transportation insurance;

62 (5) Transactions subsequent to issuance of a policy not
63 covering properties, risks or exposures located, or to be
64 performed in this state at the time of issuance, and lawfully
65 solicited, written or delivered outside this state.

§33-12C-5. Surplus lines insurance.

1 (a) Surplus lines insurance may be placed by a surplus lines
2 licensee if:

3 (1) Each insurer is an eligible surplus lines insurer; and

4 (2) Each insurer is authorized to write the type of insurance
5 in its domiciliary jurisdiction; and

6 (3) The full amount or line of insurance cannot be obtained
7 from insurers who are admitted to do business in this state. The
8 full amount or type of insurance may be procured from eligible
9 surplus lines insurers, provided that a diligent search is made by

10 the individual insurance producer among the insurers who are
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37
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admitted to transact and are actually writing the particular type
of insurance in this state if any are writing it; and

(4) All other requirements of this article are met.

(b) Subject to subdivision (3), subsection (a) of this section,
a surplus lines licensee may place any coverage with a
nonadmitted insurer eligible to accept the insurance, unless
specifically prohibited by the laws of this state.

(c) A surplus lines licensee shall not place coverage with a
nonadmitted insurer, unless, at the time of placement, the
surplus lines licensee has determined that the nonadmitted
insurer:

(1) Has established satisfactory evidence of good repute
and financial integrity; and

(2) Qualifies under one of the following paragraphs:

(A) Has capital and surplus or its equivalent under the laws
of its domiciliary jurisdiction which equals the greater of:

(1)(I) The minimum capital and surplus requirements under
the law of this state; or

(II) Fifteen million dollars;

(ii) The requirements of subparagraph (i), paragraph (A) of
this subdivision may be satisfied by an insurer’s possessing less
than the minimum capital and surplus upon an affirmative
finding of acceptability by the commissioner. The finding shall
be based upon such factors as quality of management, capital
and surplus of any parent company, company underwriting
profit and investment income trends, market availability and
company record and reputation within the industry. In no event
shall the commissioner make an affirmative finding of accept-
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39 ability when the nonadmitted insurer’s capital and surplus is
40 less than four million five hundred thousand dollars; or

41 (B) In the case of an insurance exchange created by the
42 laws of a state other than this state:

43 (i) The syndicates of the exchange shall maintain under
44 terms acceptable to the commissioner capital and surplus, or its
45 equivalent under the laws of its domiciliary jurisdiction, of not
46 less than seventy-five million dollars in the aggregate; and

47 (ii) The exchange shall maintain under terms acceptable to
48 the commissioner not less than fifty percent of the policyholder
49 surplus of each syndicate in a custodial account accessible to
50 the exchange or its domiciliary commissioner in the event of
51 insolvency or impairment of the individual syndicate; and

52 (iii) In addition, each individual syndicate to be eligible to
53 accept surplus lines insurance placements from this state shall
54 meet either of the following requirements:

55 (I) For insurance exchanges which maintain funds in an
56 amount of not less than fifteen million dollars for the protection
57 of all exchange policyholders, the syndicate shall maintain
58 under terms acceptable to the commissioner minimum capital
59 and surplus, or its equivalent under the laws of the domiciliary
60 jurisdiction, of not less than five million dollars; or

61 (II) For insurance exchanges which do not maintain funds
62 in an amount of not less than fifteen million dollars for the
63 protection of all exchange policyholders, the syndicate shall
64 maintain under terms acceptable to the commissioner minimum
65 capital and surplus, or its equivalent under the laws of its
66 domiciliary jurisdiction, of not less than the minimum capital
67 and surplus requirements under the laws of its domiciliary
68 jurisdiction or fifteen million dollars, whichever is greater; or
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(C) In the case of a Lloyd’s plan or other similar group of
insurers, which consists of unincorporated individual insurers,
or a combination of both unincorporated and incorporated
insurers:

(i) The plan or group maintains a trust fund that shall
consist of a trusteed account representing the group’s liabilities
attributable to business written in the United States; and

(ii) In addition, the group shall establish and maintain in
trust a surplus in the amount of one hundred million dollars;
which shall be available for the benefit of United States surplus
lines policyholders of any member of the group.

(iii) The incorporated members of the group shall not be
engaged in any business other than underwriting as a member
of the group and shall be subject to the same level of solvency
regulation and control by the group’s domiciliary regulator as
are the unincorporated members.

(iv) The trust funds shall be maintained in an irrevocable
trust account in the United States in a qualified financial
institution, consisting of cash, securities, letters of credit or
investments of substantially the same character and quality as
those which are eligible investments for the capital and statu-
tory reserves of admitted insurers to write like kinds of insur-
ance in this state and, in addition, the trust required by subpara-
graph (ii) of this subdivision shall satisfy the requirements of
the standard trust agreement required for listing with the
national association of insurance commissioners (NAIC)
international insurers department or any successor thereto; or

(D) In the case of a group of incorporated insurers under
common administration, which has continuously transacted an
insurance business outside the United States for at least three
years immediately prior to this time, and which submits to this
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state’s authority to examine its books and records and bears the
expense of the examination:

(i) The group shall maintain an aggregate policyholders’
surplus of ten billion dollars; and

(ii)) The group shall maintain in trust a surplus in the
amount of ten billion dollars; which shall be available for the
benefit of United States surplus lines policyholders of any
member of the group; and

(iii) Each insurer shall individually maintain capital and
surplus of not less than twenty-five million dollars per com-

pany.

(iv) The trust funds shall satisfy the requirements of the
standard trust agreement requirement for listing with the NAIC
international insurers department or any successor thereto, and
shall be maintained in an irrevocable trust account in the United
States in a qualified financial institution, and shall consist of
cash, securities, letters of credit or investments of substantially
the same character and quality as those which are eligible
investments for the capital and statutory reserves of admitted
insurers to write like kinds of insurance in this state.

(v) Additionally, each member of the group shall make
available to the commissioner an annual certification of the
member’s solvency by the member’s domiciliary regulator and
its independent public accountant; or

(E) Except for an exchange or plan complying with
paragraph (B), (C) or (D) of this subdivision, an insurer not
domiciled in one of the United States or its territories shall
satisfy the capital and surplus requirements of paragraph (A),
subdivision (2), subsection (c¢) of this section and shall have in
force a trust fund of not less than the greater of:



Ch. 125] INSURANCE 1149

130

131
132
133
134
135
136
137

138
139
140
141
142
143
144
145
146
147
148
149

150
151
152
153
154
155
156

157
158
159
160
161

(i) Five mililion four hundred thousand dollars; or

(i1) Thirty percent of the United States surplus lines gross
liabilities, excluding aviation, wet marine and transportation
insurance liabilities, not to exceed sixty million dollars, to be
determined annually on the basis of accounting practices and
procedures substantially equivalent to those promulgated by
this state, as of the thirty-first day of December next preceding
the date of determination, where:

(I) The liabilities are maintained in an irrevocable trust
account in the United States in a qualified financial institution,
on behalf of U.S. policyholders consisting of cash, securities,
letters of credit or other investments of substantially the same
character and quality as those which are eligible investments
pursuant to article eight of this chapter for the capital and
statutory reserves of admitted insurers to write like kinds of
insurance in this state. The trust fund, which shall be included
in any calculation of capital and surplus or its equivalent, shall
satisfy the requirements of the Standard Trust Agreement
required for listing with the NAIC international insurers
department or any successor thereto; and

(II) The insurer may request approval from the commis-
sioner to use the trust fund to pay valid surplus lines claims;
provided, however, that the balance of the trust fund is never
less than the greater of five million four hundred thousand
dollars or thirty percent of the insurer’s current gross U.S.
surplus lines liabilities, excluding aviation, wet marine and
transportation insurance liabilities; and

(II1) In calculating the trust fund amount required by this
subsection, credit shall be given for surplus lines deposits
separately required and maintained for a particular state or U.S.
territory, not to exceed the amount of the insurer’s loss and loss
adjustment reserves in the particular state or territory;
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162 (F) An insurer or group of insurers meeting the require-
163 ments to do a surplus lines business in this state at the effective
164 date of this law shall have two years from the date of enactment
165 to meet the requirements of paragraph (E) of this subdivision,
166 as follows:

167 | Year Trust Fund Requirement

168 | Following

169 | Enactment

170 |1 15% of U.S. surplus lines liabilities, exclud-
171 ing aviation, wet marine and transportation
172 insurance, with a maximum of $30,000,000
173 | 2 30% of U.S. surplus lines liabilities, exclud-
174 ing aviation, wet marine and transportation
175 insurance, with a maximum of $60,000,000.
176 (G) The commissioner shall have the authority to adjust, in

177 response to inflation, the trust fund amounts required by
178 paragraph (E) of this subdivision.

179 (3) In addition to all of the other requirements of this
180 subsection, an insurer not domiciled in the United States or its
181 territories shall be listed on the NAIC’s quarterly listing of alien
182 insurers. The commissioner may waive the requirement in this
183 subdivision or the requirements of subparagraph (ii), paragraph
184 (E), subdivision (2), subsection (c) of this section may be
185 satisfied by an insurer’s possessing less than the trust fund
186 amount specified in subparagraph (ii), paragraph (E), subdivi-
187 sion (2), subsection (c) of this section upon an affirmative
188 finding of acceptability by the commissioner if the commis-
189 sioner is satisfied that the placement of insurance with the
190 insurer is necessary and will not be detrimental to the public
191 and the policyholder. In determining whether business may be
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placed with the insurer, the commissioner may consider such
factors as:

(A) The interests of the public and policyholders;

(B) The length of time the insurer has been authorized in its
domiciliary jurisdiction and elsewhere;

(C) Unavailability of particular coverages from authorized
insurers or unauthorized insurers meeting the requirements of
this section;

(D) The size of the company as measured by its assets,
capital and surplus, reserves, premium writings, insurance in
force or other appropriate criteria;

(E) The kinds of business the company writes, its net
exposure and the extent to which the company’s business is
diversified among several lines of insurance and geographic
locations; and

(F) The past and projected trend in the size of the com-
pany’s capital and surplus considering such factors as premium
growth, operating history, loss and expense ratios, or other
appropriate criteria; and

(4) Has caused to be provided to the commissioner a copy
of its current annual statement certified by the insurer and an
actuarial opinion as to the adequacy of, and methodology used
to determine, the insurer’s loss reserves. The statement shall be
provided at the same time it is provided to the insurer’s
domicile, but in no event more than eight months after the close
of the period reported upon, and shall be certified as a true and
correct copy by an accounting or auditing firm licensed in the
jurisdiction of the insurer’s domicile and certified by a senior
officer of the nonadmitted insurer as a true and correct copy of
the statement filed with the regulatory authority in the domicile
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222 of the nonadmitted insurer. In the case of an insurance ex-
223 change qualifying under paragraph (B), subdivision (2) of this
224 subsection, the statement may be an aggregate combined
225 statement of all underwriting syndicates operating during the
226 period reported; and

227 (5) In addition to meeting the requirements in subdivisions
228 (1) to (4) of this subsection an insurer shall be an eligible
229 surplus lines insurer if it appears on the most recent list of
230 eligible surplus lines insurers published by the commissioner
231 from time to time but at least annually. Nothing-in this subdivi-
232 sion shall require the commissioner to place or maintain the
233 name of any nonadmitted insurer on the list of eligible surplus
234 lines insurers.

235 (6) Notwithstanding subsection (a) of this section, only that
236 portion of any risk eligible for export for which the full amount
237 of coverage is not procurable from listed eligible surplus lines
238 insurers may be placed with any other nonadmitted insurer
239 which does not appear on the list of eligible surplus lines
240 insurers published by the commissioner pursuant to subdivision
241 (5) of this subsection but nonetheless meets the requirements
242 set forth in subdivisions (1) and (2), subsection (c¢) of this
243 section and any regulations of the commissioner. The surplus
244 lines licensee seeking to provide coverage through an unlisted
245 nonadmitted insurer shall make a filing specifying the amounts
246 and percentages of each risk to be placed, and naming the
247 nonadmitted insurers with which placement is intended. Within
248 thirty days after placing the coverage, the surplus lines licensee
249 shall also send written notice to the insured that the insurance,
250 or a portion thereof, has been placed with the nonadmitted
251 insurer.

252 (d) Insurance procured under this section shall be valid and
253 enforceable as to all parties.
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§33-12C-6. Withdrawal of eligibility as a surplus lines insurer.
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(a) The commissioner may declare a surplus lines insurer
ineligible if the commissioner has reason to believe that:

(1) Is in unsound financial condition or has acted in an
untrustworthy manner;

(2) No longer meets standards set forth in subsection (c) of
this section;

(3) Has willfully violated the laws of this state; or
(4) Does not conduct a proper claims practice;

(b) The commissioner shall promptly mail notice of all such
declarations to each surplus lines licensee.

§33-12C-7. Surplus lines tax.
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(a) In addition to the full amount of gross premiums
charged by the insurer for the insurance, every person licensed
pursuant to section eight of this article shall collect and pay to
the commissioner a sum equal to four percent of the gross
premiums and gross fees charged, less any return premiums, for
surplus lines insurance provided by the licensee pursuant to the
license. Where the insurance covers properties, risks or expo-
sures located or to be performed both in and out of this state,
the sum payable shall be computed on that portion of the gross
premiums allocated to this state pursuant to subsection (g) of
this section less the amount of gross premiums allocated to this
state and returned to the insured due to cancellation of policy.
The tax on any portion of the premium unearned at termination
of insurance having been credited by the state to the licensee
shall be returned to the policyholder directly by the surplus
lines licensee or through the producing broker, if any.
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17 (b) The individual insurance producer may not:

18 (1) Pay directly or indirectly the tax or any portion thereof,
19 either as an inducement to the policyholder to purchase the
20 insurance or for any other reason; or

21 (2) Rebate all or part of the tax or the surplus lines li-
22 censee’s commission, either as an inducement to the policy-
23 holder to purchase the insurance or for any reason.

24 (¢) The surplus lines licensee may charge the prospective
25 policyholder a fee for the cost of underwriting, issuing, process-
26 ing, inspecting, service or auditing the policy for placement
27 with the surplus line insurer if:

28 (1) The service is required by the surplus line insurer;

29 (2) The service is actually provided by the individual
30 insurance producer or the cost of the service is actually incurred
31 by the surplus lines licensee; and

32 (3) The provision or cost of the service is reasonable,
33 documented and verifiable.

34 (d) The surplus lines licensee shall make a clear and
35 conspicuous written disclosure to the policyholder of:

36 (1) The total amount of premium for the policy;

37 (2) Any fee charged;

38 (3) The total amount of any fee charged; and
39 (4) The total amount of tax on the premium and fee.
40 (e) The clear and conspicuous written disclosure required

41 by subdivision (4) of this subsection is subject to the record
42 maintenance requirements of section eight of this article.
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(f) This tax is imposed for the purpose of providing
additional revenue for municipal policemen’s and firemen’s
pension and relief funds and additional revenue for volunteer
and part volunteer fire companies and departments. This tax is
required to be paid and remitted, on a calendar year basis and
in quarterly estimated installments due and payable on or before
the twenty-fifth day of the month succeeding the close of the
quarter in which they accrued, except for the fourth quarter, in
respect of which taxes shall be due and payable and final
computation of actual total liability for the prior calendar year
shall be made, less credit for the three quarterly estimated
payments prior made, and filed with the annual return to be
made on or before the first day of March of the succeeding
year. Provisions of this chapter relating to the levy, imposition
and collection of the regular premium tax are applicable to the
levy, imposition and collection of this tax to the extent that the
provisions are not in conflict with this section.

All taxes remitted to the commissioner pursuant to this
subsection shall be paid by him or her into a special account in
the state treasury, designated “municipal pensions and protec-
tion fund,” and after appropriation by the Legislature, shall be
distributed in accordance with the provisions of subsection (c),
section fourteen-d, article three of this chapter. The surplus
lines licensee shall return to the policyholder the tax on any
unearned portion of the premium returned to the policyholder
because of cancellation of policy.

(g) If a surplus lines policy procured through a surplus lines
licensee covers properties, risks or exposures only partially
located or to be performed in this state, the tax due shall be
computed on the portions of the premiums which are attribut-
able to the properties, risks or exposures located or to be
performed in this state. In determining the amount of premiums
taxable in this state, all premiums written, procured or received
in this state shall be considered written on properties, risks or
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77 exposures located or to be performed in this state, except
78 premiums which are properly allocated or apportioned and
79 reported as taxable premiums of a reciprocal state. In no event
80 shall the tax payable to this state be less than the tax due
81 pursuant to subsection (h) of this section; provided, however, in
82 the event that the amount of tax due under this provision is less
83 than fifty dollars in any jurisdiction, it shall be payable in the
84 jurisdiction in which the affidavit required in section eleven is
85 filed. The commissioner may, at least annually furnish to the
86 commissioner of areciprocal state, as defined in subsection (q),
87 section three of this article, a copy of all filings reporting an
88 allocation of taxes as required by this subsection.

89 (h) In determining the amount of gross premiums taxable
90 in this state for a placement of surplus lines insurance covering
91 properties, risks or exposures only partially located or to be
92 performed in this state, the tax due shall be computed on the
93 portions of the premiums which are attributable to properties,
94 risks or exposures located or to be performed in this state and
95 which relates to the kinds of insurance being placed as deter-
96 mined by reference to the model allocation schedule and
97 reporting form.

98 (1) If a policy covers more than one classification:

99 (A) For any portion of the coverage identified by a classifi-
100 cation on the allocation schedule, the tax shall be computed by
101 using the allocation schedule for the corresponding portion of
102  the premium;

103 (B) For any portion of the coverage not identified by a
104 classification on the allocation schedule, the tax shall be
105 computed by using an alternative equitable method of allocation
106 for the property or risk;

107 (C) For any portion of the coverage where the premium is
108 indivisible, the tax shall be computed by using the method of
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allocation which pertains to the classification describing the
predominant coverage.

(2) If the information provided by the surplus lines licensee
is insufficient to substantiate the method of allocation used by
the surplus lines licensee, or if the commissioner determines
that the licensee’s method is incorrect, the commissioner shall
determine the equitable and appropriate amount of tax due to
this state as follows:

(A) By use of the allocation schedule where the risk is
appropriately identified in the schedule;

(B) Where the allocation schedule does not identify a
classification appropriate to the coverage, the commissioner
may give significant weight to documented evidence of the
underwriting bases and other criteria used by the insurer. The
commissioner may also consider other available information to
the extent sufficient and relevant, including the percentage of
the insured’s physical assets in this state, the percentage of the
insured’s sales in this state, the percentage of income or
resources derived from this state, and the amount of premium
tax paid to another jurisdiction for the policy.

(i) Collection of tax.

If the tax owed by a surplus lines licensee under this section
has been collected and is not paid within the time prescribed,
the same shall be recoverable in a suit brought by the commis-
sioner against the surplus lines licensee. The commissioner may
charge interest for any unpaid tax, fee, financial assessment or
penalty, or portion thereof: Provided, That interest may not be
charged on interest. Interest shall be calculated using the annual
rates which are established by the tax commissioner pursuant to
section seventeen-a of article ten, chapter eleven of this code,
and shall accrue daily.
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§33-12C-8. Surplus lines licenses.

1 (a) A person shall not procure a contract of surplus lines
2 insurance with a nonadmitted insurer unless the person pos-
3 sesses a current surplus lines insurance license issued by the
4 commissioner.

5 (b) The commissioner may issue a surplus lines license to
6 aqualified holder of a current property and casualty individual
7 insurance producer’s license but only when the individual
8 insurance producer has:

9 (1) Remitted the two hundred dollar annual fee to the
10 commissioner, of which all fees so collected are to be used for
11 the purposes set forth in section thirteen, article three of this
12 chapter;

13 (2) Submitted a completed license application on a form
14 supplied by the commissioner;

15 (3) Passed a qualifying examination approved by the
16 commissioner, except that all holders of a license prior to the
17 effective date of this article shall be deemed to have passed
18 such an examination; and

19 (4) If a resident, established and continues to maintain an
20 office in this state.

21 (c) If the commissioner determines that a surplus lines
22 licensee of another state is competent, trustworthy and meets
23 the licensing requirements of this state, the commissioner may,
24 inhis or her discretion, issue a nonresident surplus lines license.
25 A license shall not be issued unless the prospective licensee
26 furnishes the commissioner with the name and address of a
27 resident of this state upon whom notices or orders of the
28 commissioner or process affecting the nonresident surplus lines
29 licensee may be served. The licensee shall promptly notify the
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commissioner in writing of every change in its designated agent
for service of process, and the change shall not become effec-
tive until acknowledged by the commissioner.

(d) Each surplus lines license shall expire at midnight on
the thirty-first day of May next following the date of issuance,
and an application for renewal shall be filed before the first day
of May of each year upon payment of the annual fee and
compliance with other provisions of this article. A surplus lines
licensee who fails to apply for renewal of the license before the
first day of May shall pay a penalty of one hundred dollars and
be subject to penalties provided by law before the license will
be renewed.

§33-12C-9. Suspension, revocation or nonrenewal of surplus lines

14
15
16
17

licensee’s license.

(a) The commissioner may examine and investigate the
business affairs of every individual applying for or holding a
surplus lines insurance license to determine whether such
individual has been or is engaged in unfair or deceptive
practices in any state.

(b) The commissioner may place on probation, suspend,
revoke or refuse to issue or renew the license of a surplus lines
licensee or may levy a civil penalty in a sum not to exceed five
thousand dollars or any combination of actions after notice and
hearing pursuant to section thirteen, article two of this chapter
upon one or more of the following grounds:

(1) Removal of the resident surplus lines licensee’s office
from this state;

(2) Removal of the resident surplus lines licensee’s office
accounts and records from this state during the period during
which the accounts and records are required to be maintained
under section sixteen of this article;
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18 (3) Closing of the surplus lines licensee’s office for a period
19  of more than thirty business days, unless permission is granted
20 by the commissioner;

21 (4) Failure to make and file required reports;

22 (5) Failure to transmit required tax on surplus lines premi-
23 ums to this state or a reciprocal state to which a tax is owing;

24 (6) Violation of any provision of this article; or

25 (7) For any cause for which an insurance license could be
26 denied, revoked, suspended or renewal refused pursuant to
27 section twenty-four, article twelve of this chapter.

§33-12C-10. Actions against eligible surplus lines insurers
transacting surplus lines business.

(a) An eligible surplus lines insurer may be sued upon a
cause of action arising in this state under a surplus lines
insurance contract made by it or evidence of insurance issued
or delivered by the surplus lines licensee. A policy issued by the
eligible surplus lines insurer shall contain a provision stating
the substance of this section and designating the person to
whom the commissioner shall mail process.
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(b) The remedies provided in this section are in addition to
9 any other methods provided by law for service of process upon
10 insurers.

§33-12C-11. Duty to file evidence of insurance and affidavits.

1 (a) On or before the first day of March, two thousand four,
2 and on or before the first day of March thereafter, each surplus
3 lines licensee shall file, on a form prescribed by the commis-
4 sioner, areport under oath, setting forth facts from which it may
5 be determined whether the requirements of section five of this
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article have been met with respect to each surplus line policy
procured by the surplus lines licensee during the preceding
calendar year.

(b) The written report shall include, but not be limited to,
the following:

(1) The name and address of the insured;
(2) The identity of the insurer or insurers;

(3) A description of the subject and location of the risk and
the risk insured against;

(4) Return premium paid, if any;

(5) The amount of gross premium charged for the insur-
ance;

(6) The amount of the insurance;

(7) Such other pertinent information as the commissioner
may reasonably require; and

(8) An affidavit on a standardized form promulgated by the
commissioner, as to the diligent efforts to place the coverage
with admitted insurers and the results of that effort. The
affidavit shall be open to public inspection. The affidavit shall
affirm that the insured was expressly advised in writing prior to
placement of the insurance that:

(A) The surplus lines insurer with whom the insurance was
to be placed is not licensed in this state and is not subject to its
supervision; and

(B) In the event of the insolvency of the surplus lines
insurer, losses will not be paid by the state insurance guaranty
fund.
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§33-12C-12. Evidence of the insurance and subsequent changes te
the insurance.

(a) Upon placing surplus lines insurance, the surplus lines
licensee shall promptly deliver to the insured the policy, or if
the policy is not then available, a certificate as described in
subsection (d) of this section, cover note, binder or other
evidence of insurance. The certificate described in subsection
(d) of this section, cover note, binder or other evidence of
insurance shall be executed by the surplus lines licensee and
shall show the description and location of the subject of the
insurance, coverages including any material limitations other
10 than those in standard forms, a general description of the
11 coverages of the insurance, the premium and rate charged and
12 taxes to be collected from the insured, and the name and
13 address of the insured and surplus lines insurer or insurers and
14 proportion of the entire risk assumed by each, and the name of
15 the surplus lines licensee and the licensee’s license number.
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16 (b) A surplus lines licensee shall not issue or deliver any
17 evidence of insurance or purport to insure or represent that
18 insurance will be or has been written by any eligible surplus
19 lines insurer, or a nonadmitted insurer pursuant to subdivision
20 (4), subsection (c), section five of this article, unless the
21 licensee has authority from the insurer to cause the risk to be
22 insured, or has received information from the insurer in the
23 regular course of business that the insurance has been granted.

24 (c) If, after delivery of any evidence of insurance, there is
25 any change in the identity of the insurers, or the proportion of
26 the risk assumed by any insurer, or any other material change
27 in coverage as stated in the surplus lines licensee’s original
28 evidence of insurance, or in any other material as to the
29 insurance coverage so evidenced, the surplus lines licensee
30 shall promptly issue and deliver to the insured or the original
31 producing individual insurance producer appropriate substitute
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for, or endorsement of the original document, accurately
showing the current status of the coverage and the insurers
responsible for the coverage.

(d) As soon as reasonably possible after the placement of
the insurance, the surplus lines licensee shall deliver a copy of
the policy or, if not available, a certificate of insurance to the
insured to replace any evidence of insurance previously issued.
Each certificate or policy of insurance shall contain or have
attached a complete record of all policy insuring agreements,
conditions, exclusions, clauses, endorsements or any other
material facts that would regularly be included in the policy.

(e) A surplus lines licensee who fails to comply with the
requirements of this subsection shall be subject to the penalties
provided in this article.

(f) The surplus lines licensee shall give the following
consumer notice to every person applying for insurance with a
nonadmitted insurer. The notice shall be printed in sixteen-point
type on a separate document affixed to the application. The
applicant shall sign and date a copy of the notice to acknowl-
edge receiving it. The surplus lines licensee shall maintain the
signed notice in its file for a period of ten years from expiration
of the policy. The surplus lines licensee shall tender a copy of
the signed notice to the insured at the time of delivery of each
policy the licensee transacts with a nonadmitted insurer. The
copy shall be a separate document affixed to the policy.

“Notice: 1. An insurer that is not licensed in this state is
issuing the insurance policy that you have applied to purchase.
These companies are called “nonadmitted” or *“surplus lines”
insurers. 2. The insurer is not subject to the financial solvency
regulation and enforcement that applies to licensed insurers in
this state. 3. These insurers generally do not participate in
insurance guaranty funds created by state law. These guaranty
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64 funds will not pay your claims or protect your assets if the
65 insurer becomes insolvent and is unable to make payments as
66 promised. 4. Some states maintain lists of approved or eligible
67 surplus lines insurers and surplus lines brokers may use only
68 insurers on the lists. Some states issue orders that particular
69 surplus lines insurers cannot be used. 5. For additional informa-
70 tion about the above matters and about the insurer, you should
71 ask questions of your insurance agent or surplus lines licensee.
72  You may also contact your insurance commission consumer
.73 help line.”

§33-12C-13. Licensee’s duty to notify insured.

(a) No contract of insurance placed by a surplus lines
licensee under this article shall be binding upon the insured and
no premium or fee charged shall be due and payable until the
surplus lines licensee shall have notified the insured in writing,
in a form acceptable to the commissioner, a copy of which shall
be maintained by the licensee with the records of the contract
and available for possible examination, that:
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(1) The insurer with which the licensee places the insurance
9 isnot licensed by this state and is not subject to its supervision;
10 and

11 (2) In the event of the insolvency of the surplus lines
12 insurer, losses will not be paid by the state insurance guaranty
13 fund.

14 (b) Nothing herein contained shall nullify any agreement by
15 any insurer to provide insurance.

§33-12C-14. Effect of payment to surplus lines licensee.

1 A payment of premium to a surplus lines licensee acting for
2 aperson other than itself in procuring, continuing or renewing
3 any policy of insurance procured under this section shall be
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4
5
6

deemed to be payment to the insurer, whatever conditions or
stipulations may be inserted in the policy or contract notwith-
standing.

§33-12C-15. Surplus lines licensees may accept business from
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other producers.

A surplus lines licensee may originate surplus lines
insurance or accept such insurance from any other individual
insurance producer duly licensed as to the kinds of insurance
involved, and the surplus lines licensee may compensate the
individual insurance producer for the business. The surplus
lines licensee shall have the right to receive from the insurer the
customary commission.

§33-12C-16. Records of surplus lines licensee.
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(a) Each surplus lines licensee shall keep in this state a full
and true record of each surplus lines insurance contract placed
by or through the licensee, including a copy of the policy,
certificate, cover note or other evidence of insurance showing
each of the following items applicable:

(1) Amount of the insurance, risks and perils insured;

(2) Brief description of the property insured and its loca-
tion;

(3) Gross premium charged;
(4) Any return premium paid;

(5) Rate of premium charged upon the several items of
property;

(6) Effective date and terms of the contract;

(7) Name and address of the insured;
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15 (8) Name and address of the insurer;

16 (9) Amount of tax and other sums to be collected from the
17 insured;

18 (10) Allocation of taxes by state as referred to in subsection

19 (f) of this section; and

20 (11) Identity of the producing broker, any confirming
21 correspondence from the insurer or its representative, and the
22 application.

23 (b) The record of each contract shall be kept open at all
24 reasonable times to examination by the commissioner without
25 notice for a period not less than ten years following termination
26 of the contract. In lieu of maintaining offices in this state, each
27 nonresident surplus lines licensee shall make available to the
28 commissioner any and all records that the commissioner deems
29 necessary for examination.

§33-12C-17. Reports - summary of exported business.

1 (a) On or before the first day of May, two thousand four,
2 and on or before the first day of May thereafter, the end of the
3 month following each year, each surplus lines licensee shall file
4 with the commissioner, on forms prescribed by the commis-
5 sioner, a verified report in duplicate of all surplus lines insur-
6 ance transacted during the preceding period;

7 (b) The report shall show the following:
8 (1) Aggregate gross premiums written;
9 (2) Aggregate return premiums;

10 (3) Amount of aggregate tax remitted to this state; and
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(4) Amount of aggregate tax due or remitted to each other
state for which an allocation is made pursuant to section seven
of this article.

§33-12C-18. Penalties.

1
2
3
4
5
6

O 00

10
11
12
13

14
15
16

(a) A person who in this state represents or aids a
nonadmitted insurer in violation of this article is guilty of a
misdemeanor and upon conviction thereof, may be fined not
more than ten thousand dollars per each act or sentenced to not
less than ten days nor more than one year, or both fined and
imprisoned.

(b) In addition to any other penalty provided herein or
otherwise provided by law, including any suspension, revoca-
tion or refusal to renew a license, any person, firm, association
or corporation violating any provision of this article shall be
liable to a civil penalty not exceeding ten thousand dollars for
the first offense, and not exceeding twenty thousand dollars for
each succeeding offense.

(c) The above penalties are not exclusive remedies.
Penalties may also be assessed under article eleven of this
chapter.

§33-12C-19. Violations.
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Whenever the commissioner believes, from evidence
satisfactory to him or her, that a person is violating or about to
violate the provisions of this article, the commissioner may
cause a complaint to be filed in the circuit court of Kanawha
County for restitution and to enjoin and restrain the person from
continuing the violation or engaging in or doing any act in
furtherance thereof. The court shall have jurisdiction of the
proceeding and shall have the power to make and enter an order
of judgment awarding such preliminary or final injunctive relief
and restitution as in its judgment is proper. '
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§33-12C-20. Service of process.

1 (a) Any act of transacting insurance by an unauthorized
2 person or a nonadmitted insurer is equivalent to and shall
3 constitute an irrevocable appointment by the unauthorized
4 person or insurer, binding upon it, its executor or administrator,
5 or successor in interest of the secretary of state or his or her
6 successor in office, to be the true and lawful attorney of the
7 unauthorized person or insurer upon whom may be served all
8 lawful process in any action, suit or proceeding in any court by
9 the commissioner or by the state and upon whom may be served
10 any notice, order, pleading or process in any proceeding before
11 the commissioner and which arises out of transacting insurance
12 in this state by the unauthorized person or insurer. Any act of
13 transacting insurance in this state by anonadmitted insurer shall
14 signify its acceptance of its agreement that any lawful process
15 in such court action, suit or proceeding and any notice, order,
16 pleading or process in such administrative proceeding before
17 the commissioner so served shall be of the same legal force and
18 wvalidity as personal service of process in this state upon the
19 unauthorized person or insurer.
20 (b) Service of process in the action shall be made by

21 delivering to and leaving with the secretary of state, or some
22 person in apparent charge of the office, two copies thereof and
23 by payment to the secretary of state of the fee prescribed by
24 law. Service upon the secretary of state as attorney shall be
25 service upon the principal.

26 (c) The secretary of state shall forward by certified mail one
27 of the copies of the process or notice, order, pleading or process
28 in proceedings before the commissioner to the defendant in the
29 court proceeding or to whom the notice, order, pleading or
30 process in the administrative proceeding is addressed or
31 directed at its last known principal place of business and shall
32 keep a record of all process so served on the commissioner
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which shall show the day and hour of service. Service is
sufficient, provided:

(1) Notice of service and a copy of the court process or the
notice, order, pleading or process in the administrative proceed-
ing are sent within fifteen days by certified mail by the plaintiff
or the plaintiff’s attorney in the court proceeding or by the
commissioner in the administrative proceeding to the defendant
in the court proceeding or to whom the notice, order, pleading
or process in the administrative proceeding is addressed or
directed at the last known principal place of business of the
defendant in the court or administrative proceeding; and

(2) The defendant’s receipt or receipts issued by the post
office with which the letter is registered, showing the name of
the sender of the letter and the name and address of the person
or insurer to whom the letter is addressed, and an affidavit of
the plaintiff or the plaintiff’s attorney in a court proceeding or
of the commissioner in an administrative proceeding, showing
compliance are filed with the clerk of the court in which the
action, suit or proceeding is pending or with the commissioner
in administrative proceedings, on or before the date the defen-
dant in the court or administrative proceeding is required to
appear or respond, or within such further time as the court or
commissioner may allow.

(d) A plaintiff shall not be entitled to a judgment or a
determination by default in any court or administrative proceed-
ing in which court process or notice, order, pleading or process
in proceedings before the commissioner is served under this
section until the expiration of forty-five days from the date of
filing of the affidavit of compliance.

(e) Nothing in this section shall limit or affect the right to
serve any process, notice, order or demand upon any person or
insurer in any other manner now or hereafter permitted by law.
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65 (f) Each nonadmitted insurer assuming insurance in this
66 state, or relative to property, risks or exposures located or to be
67 performed in this state, shall be deemed to have subjected itself
68 to this article.

69 (g) Not withstanding conditions or stipulations in the policy
70 or contract, a nonadmitted insurer may be sued upon any cause
71 of action arising in this state, or relative to property, risks or
72 exposures located or to be performed in this state, under any
73 insurance contract made by it.

74 (h) Not withstanding conditions or stipulations in the policy
75 orcontract, a nonadmitted insurer subject to arbitration or other
76 alternative dispute resolution mechanism arising in this state or
77 relative to property, risks or exposures located or to be per-
78 formed in this state under an insurance contract made by it shall
79 conduct the arbitration or other alternative dispute resolution
80 mechanism in this state.

81 (1) A policy or contract issued by the nonadmitted insurer
82 or one which is otherwise valid and contains a condition or
83 provisionnot in compliance with the requirements of this article
84 is not thereby rendered invalid but shall be construed and
85 applied in accordance with the conditions and provisions which
86 would have applied had the policy or contract been issued or
87 delivered in full compliance with this article.

§33-12C-21. Legal or administrative procedures.

1 (a) Before any nonadmitted insurer files or causes to be
2 filed any pleading in any court action, suit or proceeding or in
3 any notice, order, pleading or process in an administrative
4 proceeding before the commissioner instituted against the
5 person or insurer, by services made as provided in this article,
6 the insurer shall either:
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(1) File with the clerk of the court in which the action, suit
or proceeding is pending, or with the commissioner of insur-
ance in administrative proceedings before the commissioner a
bond with good and sufficient sureties, to be approved by the
clerk or commissioner in an amount to be fixed by the court or
commissioner sufficient to secure the payment of any final
judgment which may be rendered in the action or administrative
proceeding; or

(2) Procure a certificate of authority to transact the business
of insurance in this state. In considering the application of an
insurer for a certificate of authority, for the purposes of this
paragraph the commissioner need not assert the provisions of
section sixteen, article three of this chapter against the insurer
with respect to its application if the commissioner determines
that the company would otherwise comply with the require-
ments for a certificate of authority.

(b) The commissioner of insurance, in any administrative
proceeding in which service is made as provided in this article,
may in the commissioner’s discretion, order such postponement
as may be necessary to afford the defendant reasonable oppor-
tunity to comply with the provisions of subsection (a) of this
section and to defend the action.

(c) Nothing in subsection (a) of this section shall be
construed to prevent a nonadmitted insurer from filing a motion
to quash a writ or to set aside service thereof made in the
manner provided in this article, on the ground that the
nonadmitted insurer has not done any of the acts enumerated in
the pleadings.

(d) Nothing in subsection (a) of this section shall apply to
placements of insurance which were lawful in the state in which
the placement took place and which were not unlawful place-
ments under the laws of this state. Without limiting the general-
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39 ity of the foregoing, nothing in subsection (a) of this section
40 shall apply to a placement made pursuant to section five of this
41 article.

§33-12C-22. Enforcement.

1 (a) The commissioner shall have the authority to proceed in
2 the courts of this state or any other United States jurisdiction to
3 enforce an order or decision in any court proceeding or in any
4 administrative proceeding before the commissioner of insur-
5 ance.

6 (b) Filing and status of foreign decrees.

7 A copy of a foreign decree authenticated in accordance with
8 the statutes of this state may be filed in the office of the clerk of
9 any circuit court of this state. The clerk, upon verifying with the

10 commissioner that the decree or order qualifies as a “foreign
11 decree” shall treat the foreign decree in the same manner as a
12 decree of a circuit court of this state. A foreign decree so filed
13 has the same effect and shall be deemed a decree of a circuit
14 court of this state, and is subject to the same procedures,
15 defenses and proceedings for reopening, vacating or staying as
16 adecree of a circuit court of this state and may be enforced or
17 satisfied in like manner.

18 (c) Notice of filing.

19 (1) At the time of the filing of the foreign decree, the
20 plaintiff shall make and file with the clerk of the court an
21 affidavit setting forth the name and last known post-office
22 address of the defendant.

23 (2) Promptly upon the filing of the foreign decree and the
24 affidavit, the clerk shall mail notice of the filing of the foreign
25 decree to the defendant at the address given and to the commis-
26 sioner of this state and shall make a note of the mailing in the



Ch. 125] INSURANCE 1173

27
28
29
30
31
32

33
34
35

36

37
38
39
40
41
42
43
44

45
46
47
48
49
50

51
52
53
54
55
56
57

docket. In addition, the plaintiff may mail a notice of the filing
of the foreign decree to the defendant and to the commissioner
of this state and may file proof of mailing with the clerk. Lack
of mailing notice of filing by the clerk shall not affect the
enforcement proceedings if proof of mailing by the plaintiff has
been filed.

(3) No execution or other process for enforcement of a
foreign decree filed hereunder may issue until thirty days after
the date the decree is filed.

(d) Stay of the foreign decree.

(1) If the defendant shows the circuit court that an appeal
from the foreign decree is pending or will be taken, or that a
stay of execution has been granted, the court shall stay enforce-
ment of the foreign decree until the appeal is concluded, the
time for appeal expires, or the stay of execution expires or is
vacated, upon proof that the defendant has furnished the
security for the satisfaction of the decree required by the state
in which it was rendered.

(2) If the defendant shows the circuit court any ground upon
which enforcement of a decree of any circuit court of this state
would be stayed, the court shall stay enforcement of the foreign
decree for an appropriate period, upon requiring the same
security for satisfaction of the decree which is required in this
state.

(e) It shall be the policy of this state that the insurance
commissioner shall cooperate with regulatory officials in other
United States jurisdictions to the greatest degree reasonably
practicable in enforcing lawfully issued orders of such other
officials subject to public policy and the insurance laws of the
state. Without limiting the generality of the foregoing, the
commissioner may enforce an order lawfully issued by other
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58 officials provided the order does not violate the laws or public
59 policy of this state.

§33-12C-23. Suits by nonadmitted insurers.

1 A nonadmitted insurer may not commence or maintain an
2 action in law or equity, including arbitration or any other
3 dispute resolution mechanism, in this state to enforce any right
4 arising out of any insurance transaction except with respect to:
5 (a) Claims under policies lawfully written in this state;

6 (b) Liquidation of assets and liabilities of the insurer (other

7 than collection of new premium), resulting from its former
8 authorized operations in this state;

9 (c) Transactions subsequent to issuance of a policy not
10 covering domestic risks at the time of issuance, and lawfully
11 procured under the laws of the jurisdiction where the transac-
12 tion took place;

13 (d) Surplus lines insurance placed by a licensee under
14 authority of section eight of this article;

15 (e) Reinsurance placed under the authority of article thirty-
16 eight of this chapter;

17 - (f) The continuation and servicing of life insurance, health
18 insurance policies or annuity contracts remaining in force as to
19 residents of this state where the formerly authorized insurer has
20 withdrawn from the state and is not transacting new insurance
21 in the state;

22 (g) Servicing of policies written by an admitted insurer in
23 a state to which the insured has moved but in which the
24 company does not have a certificate of authority until the term
25 expires;
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26 (h) Claims under policies covering wet marine and trans-
27 portation insurance;

28 (i) Placements of insurance which were lawful in the
29 jurisdiction in which the transaction took place and which were
30 not unlawful placements under the laws of this state.

§33-12C-24. Countersignature requirements.

1 Surplus lines insurance shall be countersigned by a duly
2 licensed resident surplus lines licensee.

§33-12C-25. Fees.

The commissioner shall receive the following fees from
surplus lines licensees: For letters of certification, five dollars;
for letters of clearance, ten dollars; for duplicate license, five
dollars. All fees and moneys so collected shall be used for the
purposes set forth in section thirteen, article three of this
chapter.

N B W N e

§33-12C-26. Coverage must be placed in solvent insurer.

1 No surplus lines licensee may knowingly place any
2 coverage in an insolvent insurer.

§33-12C-27. Change of address.

A surplus lines licensee shall notify the commissioner of
any change in his or her mailing address within thirty days of
such change. The commissioner shall maintain the mailing
address of each surplus lines licensee on file. Failure to timely
inform the insurance commissioner of a change in legal name
or address may result in a penalty pursuant to section twenty-
four, article twelve of this chapter.

N O AW e



1176 INSURANCE ' [Ch. 125
§33-12C-28. Separability provisions.

1 If any provisions of this article, or the application of the
2 provision to any person or circumstance, shall be held invalid,
3 the remainder of the article and the application of the provision
4 to persons or circumstances other than those as to which it is
5 held invalid, shall not be affected thereby.

§33-12C-29. Hearings.

1 (a) When conducting any hearing authorized by section
2 thirteen, article two of this chapter which concerns any surplus
3 lineslicensee, the commissioner shall give notice of the hearing
4 and the matters to be determined therein to the surplus lines
5 licensee by certified mail, return receipt requested, sent to the
6 last address filed by a person or entity pursuant to section eight
7 of this article.

0

(b) If a surplus lines licensee fails to appear at the hearing,

9 the hearing may proceed, at which time the commissioner shall
10 establish that notice was sent to the person pursuant to this
11 section prior to the entry of any orders adverse to the interests
12 of asurplus lines licensee based upon the allegations against the
13 person which were set forth in the notice of hearing. Certified
14 copies of all orders entered by the commissioner shall be sent
15 to the person affected therein by certified mail, return receipt
16 requested, at the last address filed by a person with the commis-
17 sioner.

18 (c) A surplus lines licensee who fails to appear at a hearing
19 of which notice has been provided pursuant to this section, and
20 who has had an adverse order entered by the commissioner
21 against them as a result of their failure to so appear may, within
22 thirty calendar days of the entry of an adverse order, file with
23 the commissioner a written verified appeal with any relevant
24 documents attached thereto, which demonstrates good and
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25 reasonable cause for the person’s failure to appear, and may
26 request reconsideration of the matter and a new hearing. The
27 commissioner in his or her discretion, and upon a finding that
28 the surplus lines licensee has shown good and reasonable cause
29 for his or her failure to appear, shall issue an order that the
30 previous order be rescinded, that the matter be reconsidered,
31 and that a new hearing be set.

32 (d) Orders entered pursuant to this section are subject to the
33 judicial review provisions of section fourteen, article two of this
34 chapter.

CHAPTER 126

(S. B. 357 — By Senators Minard, Jenkins, Sharpe and Minear)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section thirty-a, article thirteen,
chapter thirty-three of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to the standard
nonforfeiture law for individual deferred annuities.

Be it enacted by the Legislature of West Virginia:

That section thirty-a, article thirteen, chapter thirty-three of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 13. LIFE INSURANCE.

§33-13-30a. Standard nonforfeiture law for individual deferred
annuities.
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(a) This section shall be known as the “Standard
Nonforfeiture Law for Individual Deferred Annuities”.

(b) This section may not apply to any reinsurance, group
annuity purchased under a retirement plan or plan of deferred
compensation established or maintained by an employer
(including a partnership or sole proprietorship) or by an
employee organization, or by both, other than a plan providing
individual retirement accounts or individual retirement annu-
ities under Section 408 of the Internal Revenue Code, as now or
hereafter amended, premium deposit fund, variable annuity,
investment annuity, immediate annuity, any deferred annuity
contract after annuity payments have commenced or reversion-
ary annuity, nor to any contract which shall be delivered outside
this state through an agent or other representative of the
company issuing the contract.

(c) In the case of contracts issued on or after the operative
date of this section as defined in subsection (1) of this section,
no contract of annuity, except as stated in subsection (b) of this
section, shall be delivered or issued for delivery in this state
unless it contains in substance the following provisions, or
corresponding provisions which, in the opinion of the commis-
sioner, are at least as favorable to the contract holder, upon
cessation of payment of considerations under the contract:

(1) That upon cessation of payment of considerations under
a contract, the company will grant a paid-up annuity benefit on
a plan stipulated in the contract of the value as is specified in
subsections (e), (), (g), (h) and (j) of this section;

(2) If a contract provides for a lump sum settlement at
maturity or at any other time, that, upon surrender of the
contract at or prior to the commencement of any annuity
payments, the company will pay in lieu of any paid-up annuity
benefit a cash surrender benefit of the amount as is specified in
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subsections (e), (f), (h) and (j) of this section. The company
shall reserve the right to defer the payment of the cash surren-
der benefit for a period of six months after demand therefor
with surrender of the contract;

(3) A statement of the mortality table, if any, and interest
rates used in calculating any minimum paid-up annuity, cash
surrender or death benefits that are guaranteed under the
contract, together with sufficient information to determine the
amounts of the benefits; and

(4) A statement that any paid-up annuity, cash surrender or
death benefits that may be available under the contract are not
less than the minimum benefits required by any statute of the
state in which the contract is delivered and an explanation of
the manner in which the benefits are altered by the existence of
any additional amounts credited by the company to the contract,
any indebtedness to the company on the contract or any prior
withdrawals from or partial surrenders of the contract.

Notwithstanding the requirements of this subsection, any
deferred annuity contract may provide that if no considerations
have been received under a contract for a period of two full
years and the portion of the paid-up annuity benefit at maturity
on the plan stipulated in the contract arising from consider-
ations paid prior to the period would be less than twenty dollars
monthly, the company may at its option terminate the contract
by payment in cash of the then present value of the portion of
the paid-up annuity benefit, calculated on the basis of the
mortality table, if any, and interest rate specified in the contract
for determining the paid-up annuity benefit and by the payment
shall be relieved of any further obligation under the contract.

(d) The minimum values as specified in subsections (e), (),
(g), (h) and (j) of this section of any paid-up annuity, cash
surrender or death benefits available under an annuity contract



1180 INSURANCE [Ch. 126

65 shall be based upon minimum nonforfeiture amounts as defined
66 in this section:

67 (1) With respect to contracts providing for flexible consid-
68 erations, the minimum nonforfeiture amount at any time at or
69 prior to the commencement of any annuity payments shall be
70 equal to an accumulation up to the time at a rate of interest of
71 three percent per annum of percentages of the net consider-
72 ations (as hereinafter defined) paid prior to the time, decreased
73 by the sum of:

74 (A) Any prior withdrawals from or partial surrenders of the
75 contract accumulated at a rate of interest of three percent per
76 annum; and

77 (B) The amount of any indebtedness to the company on the
78 contract, including interest due and accrued; and increased by
79 any existing additional amounts credited by the company to the
80 contract.

81 The net considerations for a given contract year used to
82 define the minimum nonforfeiture amount shall be an amount
83 not less than zero and shall be equal to the corresponding gross
84 considerations credited to the contract during that contract year
85 less than an annual contract charge of thirty dollars and less a
86 collection charge of one dollar and twenty-five cents per
87 consideration credited to the contract during that contract year.
88 The percentages of net considerations shall be sixty-five percent
89 of the net consideration for the first contract year and
90 eighty-seven and one-half percent of the net considerations for
91 the second and later contract years. Notwithstanding the
92 provisions of the preceding sentence, the percentage shall be
93 sixty-five percent of the portion of the total net consideration
94 for any renewal contract year which exceeds by not more than
95 two times the sum of those portions of the net considerations in
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all prior contract years for which the percentage was sixty-five
percent.

Notwithstanding any other provision of this section, any
contract issued on or after the first day of July, two thousand
three, and before the first day of July, two thousand five, the
interest rate at which net considerations, prior withdrawals and
partial surrenders shall be accumulated for the purpose of
determining nonforfeiture amounts may not be less than one
and one-half percent per annum.

(2) With respect to contracts providing for fixed scheduled
considerations, minimum nonforfeiture amounts shall be
calculated on the assumption that considerations are paid
annually in advance and shall be defined as for contracts with
flexible considerations which are paid annually with two
exceptions:

(A) The portion of the net consideration for the first
contract year to be accumulated shall be the sum of sixty-five
percent of the net consideration for the first contract year plus
twenty-two and one-half percent of the excess of the net
consideration for the first contract year over the lesser of the net
considerations for the second and third contract years.

(B) The annual contract charge shall be the lesser of: (i)
Thirty dollars; or (ii) ten percent of the gross annual consider-
ation.

(3) With respect to contracts providing for a single consid-
eration, minimum nonforfeiture amounts shall be defined as for
contracts with flexible considerations except that the percentage
of net consideration used to determine the minimum
nonforfeiture amount shall be equal to ninety percent and the
net consideration shall be the gross consideration less a contract
charge of seventy-five dollars.
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(e) Any paid-up annuity benefit available under a contract
shall be such that its present value on the date annuity payments
are to commence is at least equal to the minimum nonforfeiture
amount on that date. The present value shall be computed using
the mortality table, if any, and the interest rate specified in the
contract for determining the minimum paid-up annuity benefits
guaranteed in the contract.

(f) For contracts which provide cash surrender benefits, the
cash surrender benefits available prior to maturity shall not be
less than the present value as of the date of surrender of that
portion of the maturity value of the paid-up annuity benefit
which would be provided under the contract at maturity arising
from consideration paid prior to the time of cash surrender
reduced by the amount appropriate to reflect any prior with-
drawals from or partial surrenders of the contract, the present
value being calculated on the basis of an interest rate not more
than one percent higher than the interest rate specified in the
contract for accumulating the net considerations to determine
the maturity value, decreased by the amount of any indebted-
ness to the company on the contract, including interest due and
accrued, and increased by any existing additional amounts
credited by the company to the contract. In no event shall any
cash surrender benefit be less than the minimum nonforfeiture
amount at that time. The death benefit under the contracts shall
be at least equal to the cash surrender benefit.

(g) For contracts which do not provide cash surrender
benefits, the present value of any paid-up annuity benefit
available as a nonforfeiture option at any time prior to maturity
shall not be less than the present value of that portion of the
maturity value of the paid-up annuity benefit provided under
the contract arising from considerations paid prior to the time
the contract is surrendered in exchange for, or changed to, a
deferred paid-up annuity, the present value being calculated for
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the period prior to the maturity date on the basis of the interest
rate specified in the contract for accumulating the net consider-
ations to determine the maturity value and increased by any
existing additional amounts credited by the company to the
contract. For contracts which do not provide any death benefits
prior to the commencement of any annuity payments, the
present values shall be calculated on a basis of the interest rate
and the mortality table specified in the contract for determining
the maturity value of the paid-up annuity benefit. However, in
no event shall the present value of a paid-up annuity benefit be
less than the minimum nonforfeiture amount at that time.

(h) For the purpose of determining the benefits calculated
under subsections (f) and (g) of this section, in the case of
annuity contracts under which an election may be made to have
annuity payments commence at optional maturity dates, the
maturity date shall be deemed to be the latest date for which
election shall be permitted by the contract, but shall not be
deemed to be later than the anniversary of the contract next
following the annuitant’s seventieth birthday or the tenth
anniversary of the contract, whichever is later.

(1) Any contract which does not provide cash surrender
benefits or does not provide death benefits at least equal to the
minimum nonforfeiture amount prior to the commencement of
any annuity payments shall include a statement in a prominent
place in the contract that the benefits are not provided.

() Any paid-up annuity, cash surrender or death benefits
available at any time, other than on the contract anniversary
under any contract with fixed scheduled considerations, shall be
calculated with allowance for the lapse of time and the payment
of any scheduled considerations beyond the beginning of the
contract year in which cessation of payment of considerations
under the contract occurs.
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(k) For any contract which provides, within the same
contract by rider or supplemental contract provision, both
annuity benefits and life insurance benefits that are in excess of
the greater of cash surrender benefits or a return of the gross
considerations with interest, the minimum nonforfeiture
benefits shall be equal to the sum of the minimum nonforfeiture
benefits for the annuity portion and the minimum nonforfeiture
benefits, if any, for the life insurance portion computed as if
each portion were a separate contract. Notwithstanding the
provisions of subsections (e), (), (g), (h) and (j) of this section,
additional benefits payable: (1) In the event of total and
permanent disability; (2) as reversionary annuity or deferred
reversionary annuity benefits; or (3) as other policy benefits
additional to life insurance, endowment and annuity benefits
and considerations for all the additional benefits shall be
disregarded in ascertaining the minimum nonforfeiture
amounts, paid-up annuity, cash surrender and death benefits
that may be required by this section. The inclusion of the
additional benefits shall not be required in any paid-up benefits
unless the additional benefits separately would require mini-
mum nonforfeiture amounts, paid-up annuity, cash surrender
and death benefits.

(1) After the effective date of this section, any company
may file with the commissioner a written notice of its election
to comply with the provisions of this section after a specified
date before the second anniversary of the effective date of this
section. After the filing of the notice, then upon the specified
date which shall be the operative date of this section for the
company, this section shall become operative with respect to
annuity contracts thereafter issued by the company. If a
company makes no election, the operative date of this section
for the company shall be the second anniversary of the effective
date of this section.
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CHAPTER 127

(Com. Sub. for S. B. 56 — By Senator Chafin)

{Passed March 7, 2003; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article sixteen, chapter thirty-three of the code of
West Virginia, one thousand nine hundred thirty-one, as amended,
by adding thereto a new section, designated section three-q; to
amend article twenty-four of said chapter by adding thereto a new
section, designated section seven-h; to amend article twenty-five
of said chapter by adding thereto a new section, designated
section eight-f; and to amend article twenty-five-a of said chapter
by adding thereto a new section, designated section eight-g, all
relating generally to group accident and sickness insurance,
hospital service corporations, medical service corporations, dental
service corporations, health service corporations, health care
corporations and health maintenance organizations; and prohibit-
ing certain contracts of insurance from requiring subscribers to
obtain prescription drugs from a mail-order pharmacy in order to
obtain benefits for drugs.

Be it enacted by the Legislature of West Virginia:

That article sixteen, chapter thirty-three of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section three-q;
that article twenty-four of said chapter be amended by adding thereto
a new section, designated section seven-h; that article twenty-five of
said chapter be amended by adding thereto a new section, designated
section eight-f; and that article twenty-five-a of said chapter be
amended by adding thereto a new section, designated section eight-g,
all to read as follows: '
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Group Accident and Sickness Insurance.

Hospital Service Corporations, Medical Service Corporations, Dental
Service Corporations and Health Service Corporations.

Health Care Corporations.

A. Health Maintenance Organization Act.

ARTICLE 16. GROUP ACCIDENT AND SICKNESS INSURANCE.

§33-16-3q. Required use of mail-erder pharmacy prohibited.

1
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(a) An insurer issuing group accident and sickness policies
in this state pursuant to the provisions of this article may not
require any person covered under a contract which provides
coverage for prescription drugs to obtain the prescription drugs
from a mail-order pharmacy in order to obtain benefits for the
drugs.

(b) An insurer may not violate the provisions of subsection
(a) of this section through the use of an agent or contractor or
through the action of an administrator of prescription drug
benefits.

(c) The insurance commissioner may propose rules for
legislative approval in accordance with the provisions of article
three, chapter twenty-nine-a of this code to implement and
enforce the provisions of this section.

ARTICLE 24. HOSPITAL SERVICE CORPORATIONS, MEDICAL SER-

VICE CORPORATIONS, DENTAL SERVICE CORPORA-
TIONS AND HEALTH SERVICE CORPORATIONS.

§33-24-7h. Required use of mail-order pharmacy prohibited.

1
2
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4
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(a) A corporation defined in section two of this article may
not require any person covered under a contract which provides
coverage for prescription drugs to obtain the prescription drugs
from a mail-order pharmacy in order to obtain benefits for the
drugs.
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(b) A corporation may not violate the provisions of subsec-
tion (a) of this section through the use of an agent or contractor
or through the action of an administrator of prescription drug
benefits.

(c) The insurance commissioner may propose rules for
legislative approval in accordance with the provisions of article
three, chapter twenty-nine-a of this code to implement and
enforce the provisions of this section.

ARTICLE 25. HEALTH CARE CORPORATIONS.

§33-25-8f. Required use of mail-order pharmacy prohibited.
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(a) A health care corporation issuing a contract under the
provisions of this article may not require any person covered
under a contract which provides coverage for prescription drugs
to obtain the prescription drugs from a mail-order pharmacy in
order to obtain benefits for the drugs.

(b) A health care corporation may not violate the provisions
of subsection (a) of this section through the use of an agent or
contractor or through the action of an administrator of prescrip-
tion drug benefits.

(c) The insurance commissioner may propose rules for
legislative approval in accordance with the provisions of article
three, chapter twenty-nine-a of this code to implement and
enforce the provisions of this section.

ARTICLE 25A. HEALTH MAINTENANCE ORGANIZATION ACT.

§33-25A-8g. Required use of mail-order pharmacy prohibited.

1
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(a) A health maintenance organization issuing coverage in
this state pursuant to the provisions of this article may not
require any person covered under a contract which provides
coverage for prescription drugs to obtain the prescription drugs
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from a mail-order pharmacy in order to obtain benefits for the
drugs.

(b) A health maintenance organization may not violate the
provisions of subsection (a) of this section through the use of an
agent or contractor or through the action of an administrator of
prescription drug benefits.

(c) The insurance commissioner may propose rules for
legislative approval in accordance with the provisions of article
three, chapter twenty-nine-a of this code to implement and
enforce the provisions of this section.

CHAPTER 128

B. 488 — By Senators Minard, Jenkins, Minear, Sharpe and Ross)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend and reenact sections ten and twelve, article
twenty-two, chapter thirty-three of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, all relating to the
contingent liability of members of farmers’ mutual fire insurance
companies; and limiting the amount of risk such companies may
undertake.

Be it enacted by the Legislature of West Virginia:

That sections ten and twelve, article twenty-two, chapter thirty-

three of the code of West Virginia, one thousand nine hundred thirty-

one,

as amended, be amended and reenacted, all to read as follows:

ARTICLE 22. FARMERS’ MUTUAL FIRE INSURANCE COMPANIES.
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§33-22-10. Contingent liability of member.
§33-22-12. Limit of risk.

§33-22-10. Contingent liability of member.
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The contingent liability of a member of such company may,
with the approval of the commissioner, be limited to one or
more times the annual premium as computed for the policy and
the company may issue a policy without contingent liability to
the member if at the time of issuance the net premium written
to surplus as to policyholders does not exceed four to one and
the company maintains unearned premium and other reserves
on the same basis as that required of domestic insurers transact-
ing like kinds of insurance. In the absence of such limitation of
contingent liability each member shall be liable for his or her
pro rata share of losses and expenses of the company, including
a reasonable contribution to a surplus fund.

§33-22-12. Limit of risk.
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No such company shall insure any single risk comprising a
building and contents or other property so located as to be
subject to destruction by a single fire for a greater amount than
one thousand dollars until its insurance in force shall be as
much as five hundred thousand dollars, nor shall it then insure
any such risks for an amount greater than one fifth of one
percent of the net insurance in force under its policies or ten
percent of its surplus, whichever is greater, unless the risks
insured by the company in excess of the amounts above
stipulated are simultaneously covered by reinsurance.

Any company having received an extension of its license to
permit it to issue policies of insurance pursuant to subsection
(c), section eight of this article shall be subject to the provisions
of section sixteen, article four of this chapter.
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CHAPTER 129

(S. B. 356 — By Senators Minard, Jenkins, Minear and Sharpe)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections two, two-a, three and seven,
article twenty-seven, chapter thirty-three of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, all
relating to insurance company holding systems and amendments
required by the federal Gramm-Leach-Bliley Act; allowing
insurance companies to acquire or be acquired by depository
institutions; amending the period of time within which a public
hearing and action thereon may be taken by the commissioner
upon a statement filed by a person offering to acquire control of
an insurance company; authorizing the commissioner to share
confidential information gathered pursuant to said article with the
board of governors of the federal reserve system or other appro-
priate federal banking agency; and making technical changes.

Be it enacted by the Legislature of West Virginia:

That sections two, two-a, three and seven, article twenty-seven,
chapter thirty-three of the code of West Virginia, one thousand nine
hundred and thirty-one, as amended, be amended and reenacted, all to
read as follows:

ARTICLE 27. INSURANCE COMPANY HOLDING SYSTEMS.

§33-27-2. Definitions.

§33-27-2a. Subsidiaries of insurers; authorization; investment authority; exemptions;
qualifications; cessation of controls.

§33-27-3. Acquisition of control of or merger with domestic insurer; filing
requirements; statements; alternative filing material; approval by the
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commissioner; hearings; notice; mailings to shareholders; expenses;
exemptions; violations and jurisdiction.

§33-27-7. Confidential treatment.

§33-27-2. Definitions.
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As used in this article:

(a) An “affiliate” of or person “affiliated” with a specific
person is a person that, directly or indirectly through one or
more intermediaries, controls or is controlled by or is under
common control with the person specified.

(b) “Commissioner” means the insurance commissioner,
his or her deputies or the insurance department, as appropriate.

2 [

(c) “Control” (including the terms “controlling”, “con-
trolled by” and “under common control with”) means the
possession, direct or indirect, of the power to direct or cause the
direction of the management and policies of a person, whether
through the ownership of voting securities, by contract other
than a commercial contract for goods or nonmanagement
services or otherwise, unless the power is the result of an
official position with or corporate office held by the person.
Control shall be presumed to exist if any person, directly or
indirectly, owns, controls, holds with the power to vote or holds
proxies representing ten percent or more of the voting securities
of any other person or controls or appoints a majority of the
board of directors, voting members or similar governing body
of any other person. This presumption may be rebutted by a
showing made in the manner provided by subsection (1), section
four of this article that control does not exist in fact. The
commissioner may determine after furnishing all persons in
interest notice and opportunity to be heard and making specific
findings of fact to support the determination that control exists
in fact notwithstanding the absence of a presumption to that
effect.
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29 (d) “Depository institution” means a bank or savings
30 association as those terms are defined in section three of the
31 federal deposit insurance act. The term “depository institution”
32 does not include an insurance company.

33 (e) “Insurance holding company system” consists of two or
34 more affiliated persons, one or more of which is an insurer.

35 (f) “Insurer” means any person or persons or corporation,
36 partnership or company authorized by the laws of this state to
37 transact the business of insurance in this state, except that it
38 shallnotinclude agencies, authorities or instrumentalities of the
39 United States, its possessions and territories, the commonwealth
40 of Puerto Rico, the District of Columbia or a state or political
41 subdivision of a state.

42 (g) “Person” means an individual, a corporation, a partner-
43 ship, an association, a joint-stock company, a trust, an unincor-
44 porated organization, a depository institution or any other legal
45 entity or any combination of the foregoing acting in concert, but
46 doesnot include any securities broker performing no more than
47 the usual and customary broker’s function and holding less than
48 twenty percent of the voting securities of an insurance company
49 or of any person which controls an insurance company.

50 (h) A “security holder” of a specified person is one who
51 owns any security of such person, including common stock,
52 preferred stock, debt obligations and any other security convert-
53 1ibleinto or evidencing the right to acquire any of the foregoing.

54 (1) A “subsidiary” of a specified person is an affiliate
55 controlled by such person directly or indirectly through one or
56 more intermediaries.

57 (§) “Voting security” includes any security convertible into
58 or evidencing a right to acquire a voting security.
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§33-27-2a. Subsidiaries of insurers; authorization; investment
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authority; exemptions; qualifications; cessation of
controls.

(a) Any domestic insurer, either by itself or i1 cooperation
with one or more persons, may organize or acquire one or more
subsidiaries engaged in the following kinds of business with the
commissioner’s prior approval:

(1) Any kind of insurance business authorized by the
Jjurisdiction in which it is incorporated;

(2) Acting as an insurance agent for its parent or for any of
its parent’s insurer subsidiaries;

(3) Investing, reinvesting or trading in securities for its own
account, that of its parent, any subsidiary of its parent or any
affiliate or subsidiary;

(4) Management of any investment company subject to or
registered pursuant to the Investment Company Act of 1940, as
amended, including related sales and services;

(5) Acting as a broker-dealer subject to or registered
pursuant to the Securities Exchange Act of 1934, as amended,;

(6) Rendering investment advice to governments, govern-
ment agencies, corporations or other organizations or groups;

(7) Rendering other services related to the operations of an
insurance business, including, but not limited to, actuarial, loss
prevention, safety engineering, data processing, accounting,
claims, appraisal and collection services;

(8) Ownership and management of assets which the parent
corporation could itself own or manage;
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(9) Acting as administrative agent for a governmental
instrumentality which is performing an insurance function;

(10) Financing of insurance premiums, agents and other
forms of consumer financing;

(11) Any other business activity determined by the commis-
sioner to be reasonably ancillary to an insurance business;

(12) Owning a corporation or corporations engaged or
organized to engage exclusively in one or more of the busi-
nesses specified in this section; and

(13) Organizing or acquiring one or more subsidiaries that
are depository institutions.

(b) In addition to investments in common stock, preferred
stock, debt obligations and other securities permitted under any
other provision of this chapter, a domestic insurer may also
with the commissioner’s prior approval:

(1) Invest in common stock, preferred stock, debt obliga-
tions and other securities of one or more subsidiaries, amounts
which do not exceed the lesser of ten percent of such insurer’s
assets or fifty percent of such insurer’s surplus as regards
policyholders: Provided, That after such investments, the
insurer’s surplus as regards policyholders will be reasonable in
relation to the insurer’s outstanding liabilities and adequate to
its financial needs. In calculating the amount of such invest-
ments, investments in domestic or foreign insurance subsidiar-
ies shall be excluded and there shall be included:

(A) Total net moneys or other consideration expended and
obligations assumed in the acquisition or formation of a
subsidiary, including all organizational expenses and contribu-
tions to capital and surplus of such subsidiary whether or not
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represented by the purchase of capital stock or issuance of other
securities; and

(B) All amounts expended in acquiring additional common
stock, preferred stock, debt obligations and other securities, and
all contributions to the capital or surplus, of a subsidiary
subsequent to its acquisition or formation;

(2) Invest any amount in common stock, preferred stock,
debt obligations and other securities of one or more subsidiaries
engaged or organized to engage exclusively in the ownership
and management of assets authorized as investments for the
insurer: Provided, That each such subsidiary agrees to limit its
investments in any asset so that such investments will not cause
the amount of the total investment of the insurer to exceed any
of the investment limitations specified in subdivision (1) of this
subsection or in article eight of this chapter applicable to the
insurer. For the purpose of this subdivision, “the total invest-
ment of the insurer” includes:

(A) Any direct investment by the insurer in an asset; and

(B) The insurer’s proportionate share of any investment in
an asset by any subsidiary of the insurer which shall be calcu-
lated by multiplying the amount of the subsidiary’s investment
by the percentage of the ownership of such subsidiary;

(3) With the approval of the commissioner invest any
greater amount in common stock, preferred stock, debt obliga-
tions or other securities of one or more subsidiaries: Provided,
That after such investment the insurer’s surplus as regards
policyholders will be reasonable in relation to the insurer’s
outstanding liabilities and adequate to its financial needs.

(c) Investments in common stock, preferred stock, debt
obligations or other securities of subsidiaries made pursuant to
subsection (b) of this section shall not be subject to any of the
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85 otherwise applicable restrictions or prohibitions contained in
86 this chapter applicable to such investments of insurers except
87 section twenty-one, article eight of this chapter.

88 (d) Whether any investment pursuant to subsection (a) or
89 (b) of this section meets the applicable requirements thereof is
90 tobe determined before such investment is made by calculating
91 the applicable investment limitations as though the investment
92 had already been made, taking into account the then outstanding
93 principal balance on all previous investments in debt obliga-
94 tions and the value of all previous investments in equity
95 securities as of the day they were made, net of any return of
96 capital invested, not including dividends.

97 (e) If an insurer ceases to control a subsidiary, it shall

98 dispose of any investment therein made pursuant to this section

99 within three years from the time of the cessation of control or
100 within such further time as the commissioner may prescribe,
101 unless at any time after such investment shall have been made
102 suchinvestment shall have met the requirements for investment
103 under any other provision of this chapter and the insurer has
104 notified the commissioner thereof.

§33-27-3. Acquisition of control of or merger with domestic
insurer; filing requirements; statements; alterna-
tive filing material; approval by the commis-
sioner; hearings; notice; mailings to shareholders;
expenses; exemptions; violations and jurisdiction.

(a) Any person other than the issuer shall not make a terder
offer for or a request or invitation for tenders of, or enter into
any agreement to exchange securities for, seek to acquire or
acquire, in the open market or otherwise, any voting security of
a domestic insurer if, after the consummation thereof, the
person would, directly or indirectly (or by conversion or by
exercise of any right to acquire) be in control of the insurer and
a person shall not enter into an agreement to merge with or

00 <1 QN AW N
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otherwise to acquire control of a domestic insurer or any person
controlling a domestic insurer unless at the time any such offer,
request or invitation is made or any such agreement is entered

into, or prior to the acquisition of such securities if no offer or

agreement is involved, the person has filed with the commis-
sioner and has sent to the insurer and, to the extent permitted by
applicable federal laws, rules and regulations, the insurer has
sent to its shareholders a statement containing the information
required by this section and the offer, request, invitation,
agreement or acquisition has been approved by the commis-
sioner in the manner hereinafter prescribed.

(b) For purposes of this section, a “domestic insurer”
includes any other person controlling a domestic insurer unless
the other person as determined by the commissioner is either
directly or through its affiliates primarily engaged in business
other than the business of insurance.

(¢) The statement to be filed with the commissioner
hereunder shall be made under oath or affirmation and shall
contain the following information:

(1) The name and address of each person by whom or on
whose behalf the merger or other acquisition of control referred
to in subsection (a) of this section is to be effected (hereinafter
called “acquiring party™);

(2) If such person is an individual, his or her principal
occupation and all offices and positions held during the past
five years and any conviction of crimes other than minor traffic
violations during the past ten years;

(3) If such person is not an individual, a report of the nature
of its business operations during the past five years or for such
lesser period as the person and any predecessors thereof shall
have been in existence; an informative description of the
business intended to be done by the person and the person’s
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subsidiaries; and a list of all individuals who are or who have
been selected to become directors or executive officers of the
person, or who perform or will perform functions appropriate
to those positions. The list shall include for each individual the
information required by subdivision (2) of this subsection;

(4) The source, nature and amount of the consideration used
or to be used in effecting the merger or other acquisition of
control, a description of any transaction wherein funds were or
are to be obtained for any such purpose, including any pledge
of the insurer’s stock or the stock of any of its subsidiaries or
controlling affiliates, and the identity of persons furnishing such
consideration: Provided, That where a source of the consider-
ation is a loan made in the lender’s ordinary course of business,
the identity of the lender shall remain confidential if the person
filing the statement so requests;

(5) Fully audited financial information as to the earnings
and financial condition of each acquiring party for the preced-
ing five fiscal years of each acquiring party (or for such lesser
period as each acquiring party and any predecessors thereof
shall have been in existence) and similar unaudited information
as of a date not earlier than ninety days prior to the filing of the
statement,

(6) Any plans or proposals which each acquiring party may
have to liquidate the insurer, to sell its assets or merge or
consolidate it with any person or to make any other material
change in its business or corporate structure or management;

(7) The number of shares of any security referred to in
subsection (a) of this section which each acquiring party
proposes to acquire and the terms of the offer, request, invita-
tion, agreement or acquisition referred to in said subsection and
a statement as to the method by which the fairness of the
proposal was arrived at;
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(8) The amount of each class of any security referred to in
subsection (a) of this section which is beneficially owned or
concerning which there is a right to acquire beneficial owner-
ship by each acquiring party;

(9) A full description of any contracts, arrangements or
understanding with respect to any security referred to in
subsection (a) of this section in which any acquiring party is
involved, including, but not limited to, transfer of any of the
securities, joint ventures, loan or option arrangements, puts or
calls, guarantees of loans, guarantees against loss or guarantees
of profits, division of losses or profits or the giving or withhold-
ing of proxies. The description shall identify the persons with
whom such contracts, arrangements or understandings have
been entered into;

(10) A description of the purchase of any security referred
to in subsection (a) of this section during the twelve calendar
months preceding the filing of the statement by any acquiring
party, including the dates of purchase, names of the purchasers
and consideration paid or agreed to be paid therefor;

(11) A description of any recommendations to purchase any
security referred to in subsection (a) of this section made during
the twelve calendar months preceding the filing of the statement
by an acquiring party or by anyone based upon interviews or at
the suggestion of the acquiring party;

(12) Copies of all tender offers for, requests or invitations
for tenders of, exchange offers for and agreements to acquire or
exchange any securities referred to in subsection (a) of this
section and, if distributed, of additional soliciting material
relating thereto;

(13) The terms of any agreement, contract or understanding
made with any broker-dealer as to solicitation of securities
referred to in subsection (a) of this section for tender and the
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105 amount of any fees, commissions or other compensation to be
106 paid to broker-dealers with regard thereto; and -

107 (14) Any additional information as the commissioner may
108 by rule prescribe as necessary or appropriate for the protection
109 of policyholders and security holders of the insurer or in the
110 public interest.

111 (d) If the person required to file the statement referred to in
112 subsection (a) of this section is a partnership, limited partner-
113 ship, syndicate or other group, the commissioner may require
114 that the information called for by subdivisions (1) through (14),
115 inclusive, of this subsection shall be given with respect to each
116 partner of the partnership or limited partnership, each member
117 of the syndicate or group and each person who controls the
118 partner or member. If any partner, member or person is a
119 corporation or the person required to file the statement referred
120 toin subsection (a) of this section is a corporation, the commis-
121 sioner may require that the information called for by subdivi-
122 sions (1) through (14), inclusive, shall be given with respect to
123 the corporation and each person who is directly or indirectly the
124  beneficial owner of more than ten percent of the outstanding
125 voting securities of the corporation.

126 (e) If any material change occurs in the facts set forth in the
127 statement filed with the commissioner and sent to the insurer
128 pursuant to this section, an amendment setting forth such
129 change, together with copies of all documents and other
130 material relevant to such change, shall be filed with the
131 commissioner and sent to the insurer within two business days
132 after the person learns of the change. The insurer shall send the
133 amendment to its shareholders.

134 (f) If any offer, request, invitation, agreement or acquisition
135 referred to in subsection (a) of this section is proposed to be
136 made by means of a registration statement under the Securities
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Act of 1933 or in circumstances requiring the disclosure of
similar information under the Securities Exchange Act of 1934
or under a state law requiring similar registration or disclosure,
the person required to file the statement referred to in said
subsection may utilize such documents in furnishing the
information called for by that statement.

(g) The commissioner shall approve any merger or other
acquisition of control referred to in subsection (a) of this
section unless, after a public hearing thereon, he or she finds
that any of the following conditions exists:

(1) After the change of control the domestic insurer referred
to in subsection (a) of this section would not be able to satisfy
the requirements for the issuance of a license to write the line
or lines of insurance for which it is presently authorized;

(2) The effect of the merger or other acquisition of control
would be substantially to lessen competition in insurance in this
state or tend to create a monopoly therein;

(3) The financial condition of any acquiring party is such as
might jeopardize the financial stability of the insurer or
prejudice the interest of its policyholders or the interests of any
remaining security holders who are unaffiliated with the
acquiring party;

(4) The terms of the offer, request, invitation, agreement or
acquisition referred to in subsection (a) of this section are unfair
and unreasonable to the security holders of the insurer;

(5) The plans or proposals which the acquiring party has to
liquidate the insurer, sell its assets or consolidate or merge it
with any person or to make any other material change in its
business or corporate structure or management are unfair and
unreasonable to policyholders of the insurer and not in the
public interest;
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168 (6) The competence, experience and integrity of those
169 persons who would control the operation of the insurer are such
170 that it would not be in the interest of policyholders of the
171 insurer and of the public to permit the merger or other acquisi-
172 tion of control; or

173 (7) The acquisition is likely to be hazardous or prejudicial
174 to the insurance-buying public.

175 (h) The public hearing required by this section shall be held
176 within forty days after the statement required by subsection (a)
177 of this section is filed, and at least fifteen days’ notice thereof
178 shall be given by the commissioner to the person filing the
179 statement. Not less than seven days’ notice of the public
180 hearing shall be given by the person filing the statement to the
181 insurer and to any other persons as may be designated by the
182 commissioner. The insurer shall give notice of the public
183 hearing to its security holders. The commissioner shall make a
184 determination within twenty days after the conclusion of the
185 hearing.

186 (1) The commissioner may retain at the acquiring person’s
187 expense any attorneys, actuaries, accountants and other experts
188 not otherwise a part of the commissioner’s staff as may be
189 reasonably necessary to assist the commissioner in reviewing
190 the proposed acquisition of control.

191 (j) To the extent permitted by applicable federal laws, rules
192 and regulations, all statements, amendments or other material
193 filed pursuant to the provisions of this section and all notices of
194 public hearings held pursuant to the provisions of this section
195 shall be mailed by the insurer to its shareholders within five
196 business days after the insurer has received such statements,
197 amendments, other material or notices. The expenses of mailing
198 shall be borne by the person making the filing. As security for
199 the payment of such expenses, such person shall file with the
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commissioner an acceptable bond or other deposit in an amount
to be determined by the commissioner.

(k) The provisions of this section shall not apply to any
offer, request, invitation, agreement or acquisition which the
commissioner by order shall exempt therefrom as: (1) Not
having been made or entered into for the purpose of, and not
having the effect of, changing or influencing the control of a
domestic insurer; or (2) as otherwise not comprehended within
the purposes of this section.

(1) The following are violations of this section:

(1) The failure to file any statement, amendment or other
material required to be filed pursuant to subsection (a) or (b) of
this section; or

(2) The effectuation or any attempt to effectuate an acquisi-
tion of control of, or merger with, a domestic insurer unless the
commissioner has given his or her approval thereto.

(m) The courts of this state are hereby vested with jurisdic-
tion over every person not resident, domiciled or authorized to
do business in this state who files a statement with the commis-
sioner under this section and over all actions involving such
person arising out of violations of this section and each such
person shall be deemed to have performed acts equivalent to
and constituting an appointment by the person of the secretary
of state to be his or her true and lawful attorney upon whom
may be served all lawful process in any action, suit or proceed-
ing arising out of violations of this section. Copies of all such
lawful process shall be served on the secretary of state and
transmitted by registered or certified mail by the secretary of
state to such person at his or her last known address.

§33-27-7. Confidential treatment.
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1 All information, documents and copies thereof obtained by
2 or disclosed to the commissioner or any other person in the
3 course of an examination or investigation made pursuant to
4 section six of this article and all information reported pursuant
5 to sections four and five of this article shall be given confiden-
6 tial treatment and are not subject to subpoena and may not be
7 made public by the commissioner or any other person, except
8 to insurance departments of other states and to the board of
9 governors of the federal reserve system or other appropriate
10 federal banking agency in accordance with section nineteen,
11 article two of this chapter, without the prior written consent of
12 the insurer to which it pertains unless the commissioner, after
13 giving the insurer and its affiliates who would be affected
14 thereby notice and opportunity to be heard, determines that the
15 interests of policyholders, shareholders or the public will be
16 served by the publication thereof, in which event he or she may
17 publish all or any part thereof in any manner as he or she may
18 consider appropriate.

CHAPTER 130

" (Com. Sub. for H. B. 2702 — By Delegates H. White,
Hrutkay and R. M. Thompson)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section five, article thirty-two, chapter
thirty-three of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to the elimination of fees
levied on risk retention groups.

Be it enacted by the Legislature of West Virginia:
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That section five, article thirty-two, chapter thirty-three of the

code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 32. RISK RETENTION ACT.

§33-32-5. Tax on Premiums Collected.
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(a) Eachrisk retention group shall pay to the commissioner,
annually on the first day of March, a tax at the rate of two
percent of the taxable premiums on policies or contracts of
insurance covering property or risks in this state and on risk and
property situated elsewhere upon which no premium tax is
otherwise paid during the previous year. Each risk retention
group is also subject to the additional premium taxes levied by
sections fourteen-a and fourteen-d, article three of this chapter.

(b) The taxes provided for in this section constitute all taxes
collectible under the laws of this state from any risk retention
group, and no other premium tax or other taxes shall be levied
or collected from any risk retention group by the state or any
county, city or municipality within this state, except ad valorem
taxes. Each risk retention group shall be subject to the same
interests, additions, fines and penalties for nonpayment as are
generally applicable to insurers.

(c) To the extent that a risk retention group uses insurance
agents, each agent shall keep a complete and separate record of
all policies procured from each risk retention group. The record
shall be open to examination by the commissioner, as provided
in section nine, article two of this chapter. These records shall,
for each policy and each kind of insurance provided under the
policy, include the following:

(1) The limit of liability;

(2) The time period covered;
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(3) The effective date;

(4) The name of the risk retention group which issued the
policy;

(5) The gross premium charged; and

(6) The amount of return premiums, if any.

CHAPTER 131

(S. B. 486 — By Senators Minard, Jenkins, Rowe,
Sharpe, Ross and Minear)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend and reenact section nine, article thirty-three,
chapter thirty-three of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to the requirement
that a certified public accountant must notify the insurer’s board
of directors or its audit committee if the insurer has materially
misstated the insurer’s financial condition.

Be it enacted by the Legislature of West Virginia:

That section nine, article thirty-three, chapter thirty-three of the

code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 33. ANNUAL AUDITED FINANCIAL REPORT.

§33-33-9. Notification of adverse financial condition.

1
2

(a) The independent certified public accountant shall
immediately notify, in writing, the insurer’s board of directors
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or its audit committee and the commissioner of any determina-
tion by the independent certified public accountant that the
insurer has materially misstated its financial condition as
reported to the commissioner as of the thirty-first day of
December immediately preceding or of any determination that
the insurer does not meet the applicable minimum capital and
surplus requirement of this chapter or, in the case of an insurer
not subject to capital and surplus requirement, that the surplus
of the insurer is less than one hundred thousand dollars as of the
thirty-first day of December immediately preceding. For
purposes of this article, material misstatement shall have the
meaning prescribed by the professional standards and pro-
nouncements of the American institute of certified public
accountants: Provided, That the independent certified public
accountant shall report a misstatement that overstates the
surplus as regards policyholders in single financial statement
items by five percent or more or, when taken together with all
financial statement items, the surplus as regards policyholders
is overstated by ten percent or more.

(b) No independent public accountant shall be liable in any
manner to any person for any statement made in connection
with subsection (a) of this section if the statement is made in
good faith in compliance with said subsection.

(c) If the accountant, subsequent to the date of the audited
financial report filed pursuant to this article, becomes aware of
facts which might have affected the report, the commissioner
notes the obligation of the accountant to take action as pre-
scribed in volume 1, section AU 561 of the professional
standards of the American institute of certified public accoun-
tants.
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CHAPTER 132

(S. B. 485 — By Senators Minard, Jenkins, Minear, Sharpe and Ross)

[Passed March 8, 2003; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend article forty-three, chapter thirty-three of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new section, designated section
four-a, relating to the granting of authority to the insurance
commissioner to enter into agreements and compromises relating
to taxes, interest, penalties and other charges; and imposing
conditions upon such authority.

Be it enacted by the Legislature of West Virginia:

That article forty-three, chapter thirty-three of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new section, designated section four-a,
to read as follows:

ARTICLE 43. INSURANCE TAX PROCEDURES ACT.

§33-43-4a. Agreements and compromises.

1 (a) Prior to commencing any civil action, the commissioner
2 may compromise any claim relating to the liability of a person
3 with respect to any tax, including any surcharge, interest,
4 additional tax, fee, fine or penalty, administered by the commis-
5 sioner under this chapter for any taxable period. The following
6 conditions apply to any agreement entered into under this
7 subsection:

8 (1) The agreement must be in writing;
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(2) In the absence of a showing of fraud, malfeasance or
misrepresentation of a material fact, then:

(A) The agreement shall be final and conclusive;

(B) The agreement and the matters so agreed upon shall not
be reopened or the agreement modified by any officer, em-
ployee or agent of this state; and

(C) In any civil action or administrative proceeding, the
compromise agreement or any determination, assessment,
collection, payment, abatement, refund or credit made in
accordance therewith may not be annulled, modified, set aside
or disregarded.

(b) The commissioner may compromise all or part of any
civil case arising under the provisions of this article. The
following conditions apply to any agreement entered into under
this subsection:

(1) Any liability for tax, including any surcharge, interest,
additional tax, fee, fine or penalty, may be compromised upon
consideration of the terms and conditions of the compromise
agreement in light of any or all of the following:

(A) Doubt as to liability;
(B) Doubt as to the ability to collect;

(O) Strength of the taxpayer’s defenses to the assessment of
the tax, surcharge, interest, additional tax, fee, fine or penalty;

(D) Age of the dispute;

(E) The anticipated time and resources which will be
required to develop the civil action for adjudication; and
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35 (F) Any other factors relevant to the determination of
36 whether citizens of the state of West Virginia are best served by
37 entering into a compromise agreement.

38 (2) In all matters involving issues in respect of a tax
39 liability in controversy of fifteen thousand dollars or more for
40 one or all of the years involved in claim or case, the commis-
41 sioner shall seek the written recommendation of the attorney
42 general before entering into the compromise agreement. The
43 written recommendation of the attorney general shall be placed
44  in the commissioner’s file.

45 (c) Whenever a compromise agreement is made by the
46 commissioner under subsection (a) or (b) of this section, there

7 shall be placed on file in the commissioner’s office an opinion
48 from the commissioner’s legal counsel. The opinion must

49 include the following:

50 (1) The amount of tax, surcharge, additional tax, fee and
51 interest assessed;

52 (2) The anticipated fine or penalty imposed by law on the
53 person against whom the tax, surcharge, additional tax, fee and
54 interest was assessed; and

55 (3) The amount actually paid in accordance with the terms
56 of the compromise agreement;

57 (4) The reasons underlying the decision to enter into a
58 compromise agreement: Provided, That the requirements of this
59 subsection do not apply with respect to any agreement in which
60 the amount of the tax assessed, including any surcharge,
61 interest, additional tax, fee, fine or penalty, is less than one
62 thousand dollars.

63 (d) Report to Legislature. — The commissioner shall
64 submit to the speaker of the House of Delegates, the president
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of the Senate and the legislative auditor a quarterly report
summarizing the issues and amounts of liabilities contained in
the agreements and compromises into which he or she has
entered pursuant to this section. The report shall be in a form
which preserves the confidentiality of the identity of the
taxpayers involved in the agreements and compromises.
Notwithstanding any other provision of law to the contrary, the
agreements and compromises entered into pursuant to this
section shall be subject to audit, in their entirety, by the
legislative auditor.

CHAPTER 133

(S. B. 352 — By Senators Hunter, Unger, Bailey, Helmick, Rowe,

Kessler, Plymale, Dempsey, White, Bowman, Edgell, McCabe,
Love, Sprouse, Minard, Snyder, Caldwell, Chafin, Ross,
Sharpe, Guills, Jenkins, Fanning, Prezioso and Minear)

[Amended and Again Passed March 16, 2003, as a Result of the Objections of the

AN

Governor; in Effect March 16, 2003. Approved by the Governor. ]

ACT to amend and reenact sections two, three, four, five and
seven, article one-c, chapter twenty-one of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, all
relating to the West Virginia jobs act; defining terms; revising
legislative findings; removing six-month residency requirement;
requiring reporting to the joint committee on government and
finance; changing reporting dates; and changing the effective
date.

Be it enacted by the Legislature of West Virginia:



1212 JOBS ACT [Ch. 133

That sections two, three, four, five and seven, article one-c,
chapter twenty-one of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be amended and reenacted, all toread
as follows:

ARTICLE 1C. WEST VIRGINIA JOBS ACT.

§21-1C-2. Definitions.

§21-1C-3. Legislative findings; statement of policy.

§21-1C-4. Local labor market utilization on public improvement construction
projects; waiver certificates.

§21-1C-5. Applicability and scope of article; reporting requirements.

§21-1C-7. Effective date.

§21-1C-2. Definitions.

1 As used in this article:

2 (1) The term “‘construction project” means any construc-
3 tion, reconstruction, improvement, enlargement, painting,
4 decorating or repair of any public improvement let to contract
5 in an amount equal to or greater than one million dollars. The
6 term “construction project” does not include temporary or
7 emergency repairs;

8 (2) (A) The term “employee” means any person hired or

9 permitted to perform hourly work for wages by a person, firm
10 or corporation in the construction industry;

11 ~ (B) The term “employee” does not include:

12 (1) Bona fide employees of a public authority or individuals
13 engaged in making temporary or emergency repairs;

14 (i1) Bona fide independent contractors; or

15 (ii1) Salaried supervisory personnel necessary to assure
16 efficient execution of the employee’s work;
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(3) The term “employer” means any person, firm or
corporation employing one or more employees on any public
improvement and includes all contractors and subcontractors;

(4) The term “local labor market” means every county in
West Virginia and all counties bordering West Virginia that fall
within seventy-five miles of the border of West Virginia;

(5) The term ““public authority”” means any officer, board,
commission or agency of the state of West Virginia and its
subdivisions, including counties and municipalities. Further, the
economic grant committee, economic development authority,
infrastructure and jobs development council and school
building authority shall be required to comply with the provi-
sions of this article for loans, grants or bonds provided for
public improvement construction projects;

(6) The term “public improvement” includes the construc-
tion of all buildings, roads, highways, bridges, streets, alleys,
sewers, ditches, sewage disposal plants, waterworks, airports
and all other structures that may be let to contract by a public
authority, excluding improvements funded, in whole or in part,
by federal funds.

§21-1C-3. Legislative findings; statement of policy.

1
2
3
4
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The Legislature finds that the rate of unemployment in this
state is significantly higher than that of most other states and
that a majority of West Virginia counties are designated as
labor surplus areas by the United States department of labor.

The Legislature finds that the employment of persons from
outside the local labor market on public improvement construc-
tion projects contracted for and subsidized by the taxpayers of
the state contributes significantly to the rate of unemployment
and the low per capita income among qualified state residents
who would otherwise be hired for these jobs.



1214 JOBS ACT {Ch. 133

11 Therefore, the Legislature declares that residents of local
12 labor markets should be employed for the construction of public
13 improvement projects which directly utilize taxpayer funding,
14 in whole or in part.

§21-1C-4. Local labor market utilization on public improvement
construction projects; waiver certificates.

(a) Employers shall hire at least seventy-five percent of
employees for public improvement construction projects from
the local labor market, to be rounded off, with at least two
employees from outside the local labor market permissible for
each employer per project.

o W N -

(b) Any employer unable to employ the minimum number
of employees from the local labor market shall inform the
nearest office of the bureau of employment programs’ division
of employment services of the number of qualified employees
10 needed and provide a job description of the positions to be
11 filled.

NeRie N B e

12 (c) If, within three business days following the placing of
13 a job order, the division is unable to refer any qualified job
14 applicants to the employer or refers less qualified job applicants
15 than the number requested, then the division shall issue a
16 waiver to the employer stating the unavailability of applicant
17 and shall permit the employer to fill any positions covered by
18 the waiver from outside the local labor market. The waiver shall
19 be either oral or in writing and shall be issued within the
20 prescribed three days. A waiver certificate shall be sent to both
21 the employer for its permanent project records and to the public
22 authority.

§21-1C-5. Applicability and scope of article; reporting require-
ments.
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(a) This article applies to expenditures for construction
projects by any public authority for public improvements as
defined by this article.

(b) For public improvement projects let pursuant to this
article, the public authority shall file, or require an employer as
defined in section two of this article to file, with the division of
labor copies of the waiver certificates and certified payrolls,
pursuant to article five-a of this chapter, or other comparable
documents that include the number of employees, the county
and state wherein the employees reside and their occupation.

(c) The division of labor shall compile the information
required by this section and submit it to the joint committee on
government and finance by the fifteenth day of October, two
thousand five, for a legislative audit to be prepared for the
December, two thousand five, interim session. Beginning with
the legislative interim meetings in May, two thousand three,
and continuing through the interim period ending in November,
two thousand five, the division of labor shall provide quarterly
reports to the joint committee on government and finance on the
information compiled pursuant to this article. The joint commit-
tee may forward these reports to the legislative auditor to
review and make comments regarding the usefulness of the
information collected and to suggest changes to the division’s
method of reporting to ensure the information collected will
prove useful in evaluating the effectiveness of the provisions of
this article.

(d) Each public authority has the duty to implement the
reporting requirements of this article. Every public improve-
ment contract or subcontract let by a public authority shall
contain provisions conforming to the requirements of this
article. ‘
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32 (e) The division of labor is authorized to establish proce-
33 dures for the efficient collection of data, collection of civil
34 penalties prescribed in section six and transmittal of data to the
35 joint committee on government and finance.

§21-1C-7. Effective date.

1 This article is effective from passage through the fifteenth
2 day of March, two thousand six.

CHAPTER 134

(Com. Sub. for H. B. 2529 — By Delegates Beane, Kuhn,
Brown, Ellem and Leggett)

[Passed March 7, 2003; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections five-a, five-b, five-c and five-
d, article five, chapter twenty-one of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, all relating to
the licensure and regulation of psychophysiological detection of
deception examiners; creating categories of licensure; authorizing
legislative rules; prohibited activities; and penalties.

Be it enacted by the Legislature of West Virginia:

That sections five-a, five-b, five-c and five-d, article five, chapter
twenty-one of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, all to read as
follows:

ARTICLE §. WAGE PAYMENT AND COLLECTION.

§21-5-5a. Definitions.
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§21-5-5b. Employer limitations on use of detection of deception devices or instru-

ments; exceptions.

§21-5-5¢. License required for psychophysiological detection of deception examin-

ers; qualifications; promulgation of rules governing administration of
psychophysiological detection of deception examinations.

§21-5-5d. Penalties; cause of action.

§21-5-5a. Definitions.

b
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As used in sections five-b, five-c and five-d of this article,
unless the context clearly requires otherwise:

(1) “Employer” means any individual, person, corporation,
department, board, bureau, agency, commission, division,
office, company, firm, partnership, council or committee of the
state government; public benefit corporation, public authority
or political subdivision of the state; or other business entity,
which employs or seeks to employ an individual or individuals.
All provisions of sections five-b, five-c and five-d of this article
pertaining to employers shall apply in equal force and effect to
their agents and representatives.

(2) “Employee” means an individual employed by an
employer.

(3) “Psychophysiological detection of deception instru-
ment” means an instrument used for the detection of deception
which records permanently and simultaneously a person’s
cardiovascular and respiratory patterns and galvanic skin
response: Provided, That the instrument may record other
physiological changes pertinent to the detection of deception.

(4) “Prospective employee” means an individual seeking or
being sought for employment with an employer.

(5) “Psychophysiological detection of deception” means an
examination which records permanently and simultaneously a
person’s cardiovascular and respiratory patterns and galvanic
skin response.
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§21-5-5b. Employer limitations on use of detection of deception
devices or instruments; exceptions.

No employer may require or request either directly or
indirectly, that any employee or prospective employee of
the employer submit to a psychophysiological detection of
deception examination, lie detector or other similar examination
utilizing mechanical or electronic measures of physiological
reactions to evaluate truthfulness, and no employer may
knowingly allow the results of any examination administered
outside this state to be utilized for the purpose .of determining
whether to employ a prospective employee or to continue the

O 00 N1 N s W e

10 employment of an employee in this state: Provided, That the
11 provisions of this section shall not apply to employees or
12 prospective employees who would have direct access to the
13 manufacture, storage, distribution or sale of any controlled
14 substance listed in schedule I, II, III, IV or V of section eight
15 hundred twelve of title twenty-one of the United States code:
16 Provided, however, That the provisions of this section shall not
17 apply to law-enforcement agencies or to military forces of the
18 state as defined by section one, article one, chapter fifteen of
19 the code: Provided further, That the results of any examination
20 shall be used solely for the purpose of determining whether to
21 employ or to continue to employ any person exempted hereun-
22 der and for no other purpose.

§21-5-5¢. License required for psychophysiological detection of
deception examiners; qualifications; promulgation
of rules governing administration of
psychophysiological detection of deception exami-
nations.

(a) No person, firm or corporation shall administer a
psychophysiological detection of deception examination, lie
detector or other similar examination utilizing mechanical or
electronic measures of physiological reactions to evaluate

I W N e
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truthfulness without holding a current valid license to do so as
issued by the commissioner of labor. No examination shall be
administered by a licensed corporation except by an officer or
employee thereof who is also licensed.

(b) A person is qualified to receive a license as an examiner
if he or she:

(1) Is at least twenty-one years of age;
(2) Is a citizen of the United States;

(3) Has not been convicted of a misdemeanor involving
moral turpitude or a felony;

(4) Has not been released or discharged with other than
honorable conditions from any of the armed services of the
United States or that of any other nation;

(5) Has passed an examination conducted by the commis-
sioner of labor or under his or her supervision, to determine his
or her competency to obtain a license to practice as an exam-
iner;

(6) Has satisfactorily completed not less than six months of
internship training; and

(7) Has met any other qualifications of education or training
established by the commissioner of labor in his or her sole
discretion which qualifications are to be at least as stringent as
those recommended by the American polygraph association.

(c) The commissioner of labor may designate and adminis-
ter any test the commissioner considers appropriate to those
persons applying for a license to administer
psychophysiological detection of deception, lie detector or
similar examination. The test shall be designed to ensure that
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33 the applicant is thoroughly familiar with the code of ethics of
34 the American polygraph association and has been trained in
35 accordance with association rules. The test must also include a
36 rigorous examination of the applicant’s knowledge of and
37 familiarity with all aspects of operating psychophysiological
38 detection of deception equipment and administering
39 psychophysiological detection of deception examinations.

40 (d) The license to administer psychophysiological detection
41 of deception, lie detector or similar examinations to any person
42 shall be issued for a period of one year. It may be reissued from
43 year to year. The licenses to be issued are:

44 (1) “Class I license” which authorizes an individual to
45 administer psychophysiological detection of deception exami-
46 nations for all purposes which are permissible under the
47 provisions of this article and other applicable laws and rules.

48 (2) “Class II license” which authorizes an individual who
49 is a full-time employee of a law-enforcement agency to
50 administer psychophysiological detection of deception exami-
51 nations to its employees or prospective employees only.

52 (e) The commissioner of labor shall charge a fee to be
53 established by legislative rule. The fees shall be deposited in the
54 general revenue fund of the state. In addition to any other
55 information required, an application for a license shall include
56 the applicant’s social security number.

57 (f) The commissioner of labor shall propose rules for
58 legislative approval in accordance with-the provisions of article
59 three, chapter twenty-nine-a of this code governing the adminis-
60 tration of psychophysiological detection of deception, lie
61 detector or similar examination to any person: Provided, That
62 all applicable rules in effect on the effective date of sections
63 five-a, five-b, five-c and five-d of this article will remain in
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effect until amended, withdrawn, revoked, repealed or replaced.
The legislative rules shall include:

(1) The type and amount of training or schooling necessary
for a person before which he or she may be licensed to adminis-
ter or interpret a psychophysiological detection of deception, lie
detector or similar examination;

(2) Testing requirements including the designation of the
test to be administered to persons applying for licensure;

(3) Standards of accuracy which shall be met by machines
or other devices to be used in psychophysiological detection of
deception, lie detector or similar examination;

(4) The conditions under which a psychophysiological
detection of deception, lie detector or similar examination may
be administered;

(5) Fees for licenses, renewals of licenses and other
services provided by the commissioner;

(6) Any other qualifications or requirements, including
continuing education, established by the commissioner for the
issuance or renewal of licenses; and

(7) Any other purpose to carry out the requirements of
sections five-a, five-b, five-c and five-d of this article.

§21-5-5d. Penalties; cause of action.

1
2
3
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(a) It shall be a misdemeanor to administer or interpret a
psychophysiological detection of deception, lie detector or
similar examination utilizing mechanical or electronic measures
of physiological reactions to evaluate truthfulness without
having received a valid and current license to do so as issued by
the commissioner of labor or in violation of any rule or regula-
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tion promulgated by the commissioner under section five-c of
this articie. Any person convicted of violating section five-c
shall be fined not more than five hundred dollars.

(b) Any person who violates section five-b of this article is
guilty of a misdemeanor and, upon conviction thereof, shall be
fined not more than five hundred dollars.

(c) Any employee or prospective employee has a right to
sue an employer or prospective employer for a violation of the
provisions of section five-b of this article. If successful, the
employee or prospective employee shall recover threefold the
damages sustained by him or her, together with reasonable
attorneys’ fees, filing fees and reasonable costs of the action.
Reasonable costs of the action may include, but shall not be
limited to, the expenses of discovery and document reproduc-
tion. Damages may include, but shall not be limited to, back
pay for the period during which the employee did not work or
was denied a job.

CHAPTER 135

(H. B. 2847 — By Delegates Stemple, Crosier,
Williams, Kominar and Cann)

{Passed March 8§, 2003; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to amend and reenact section thirteen, article seven, chapter
seven of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, relating to the law-enforcement agency
that places a person under arrest being responsible for the
person’s initial transportation to a regional or county jail, except
where a transportation agreement exists between the other agency
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and the sheriff; and requiring convicted persons to pay cost of
transportation.

Be it enacted by the Legislature of West Virginia:

That section thirteen, article seven, chapter seven of the code of
West Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted to read as follows:

ARTICLE 7. COMPENSATION OF ELECTED COUNTY OFFICIALS.

§7-7-13. Allowance for expenses of sheriff.

The county commission of every county having a popula-
tion of thirty thousand or less as determined by the latest
official census available and which, as provided in section two-
a, article eight of this chapter, has directed the sheriff as jailer
to feed prisoners shall, in addition to his or her compensation,
allow to the sheriff for keeping and feeding each prisoner, other
than federal prisoners or prisoners held under civil process as
provided by law, not more than five dollars per day for each
prisoner.
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10 The limitation per day shall not include cost of personal
11 service, bed or bedding, soaps and disinfectants and items of
12 like kind, the cost of which shall be paid out of the allowance
13 fixed by the county commission under the provisions of present
14 law.

15 All supplies of whatever kind for keeping and feeding
16 prisoners shall be purchased upon the requisition of the sheriff
17 under rules prescribed by the county commission. At the end of
18 each month the sheriff shall file with the county commission a
19 detailed statement showing the name of each prisoner, date of
20 commitment, date of discharge, the number of days in jail and
21 an itemized statement showing each purchase and the cost for
22  keeping and feeding prisoners.
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23 The county commission of every county shall allow the
24 actual and necessary expenses incurred by the sheriff in the
25 discharge of his or her duties including, but not limited to, those
26 incurred in arresting, pursuing or transporting persons accused
27 orconvicted of crimes and offenses; in the cost of law-enforce-
28 ment and safety equipment; in conveying or transporting a
29 prisoner from and to jail to participate in court proceedings; and
30 in conveying or transferring any person to or from any state
31 institution where he or she may be committed from his or her
32 county, where the sheriff is authorized to convey or transfer the
33 person: Provided, That the law-enforcement agency that places
34 aperson under arrest shall be responsible for the person’s initial
35 transportation to a regional or county jail, except where there is
36 a preexisting agreement between the county and the political
37 body the other law-enforcement agency serves. Any person
38 transported to the regional jail as provided for by the provisions
39 of'this section shall, upon conviction for the offense causing his
40 or her incarceration, pay the reasonable costs of the transporta-
41 tion. The money is to be collected by the court of conviction at
42 the current mileage reimbursement rate. The county commis-
43 sion shall allow the actual and necessary expenses incurred in
44 serving summonses, notices or other official papers in connec-
45 tion with the sheriff’s office.

46 Every sheriff shall file monthly, under oath, an accurate
47 account of all the actual and necessary expenses incurred by
48 him or her, his or her deputies, assistants and employees in the
49 performance and discharge of their official duties supported by
50 verified accounts before reimbursement thereof shall be
51 allowed by the county commission. Reimbursement, properly
52 allowed, shall be made from the general county fund.
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CHAPTER 136

(Com. Sub. for H. B. 2799 — By Delegates Amores, Faircloth,
DeLong, Pino, Smirl, Stemple and Webster)

[Passed March 8, 2003; in effect from passage. Approved by the Governor.]

ACT to amend article two, chapter fifteen of the code of West

Virginia, one thousand nine hundred thirty-one, as amended, by
adding thereto a new section, designated section fifty-one,
relating to the West Virginia state police and the reemployment
of recently retired troopers.

Be it enacted by the Legislature of West Virginia:

That article two, chapter fifteen of the code of West Virginia, one

thousand nine hundred thirty-one, as amended, be amended by adding
thereto a new section, designated section fifty-one, to read as follows:

ARTICLE 2. WEST VIRGINIA STATE POLICE.

§15-2-51. State police reemployment.

[W—y

(a) The Legislature finds:

(1) That the West Virginia state police is currently suffering
from an unacceptably high number of vacant trooper positions,
and that given the time factors and expense associated with the
hiring and training of personnel with no prior law-enforcement
experience, it is in the interest of the state to reemploy recently
retired troopers in order to fill vacant positions;

(2) That no pension rights of any kind shall accrue or attach
pursuant to reemployment under this section;
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10 (3) That the state police shall bear no responsibility for
11 medical payments for work related injuries or illnesses of
12 employees hired pursuant to this section, other than those
13 commonly associated with state employees covered by work-
14 ers’ compensation.

15 (b) Notwithstanding any provision of this code to the
16 contrary, any member of the West Virginia state police honor-
17 ably retired pursuant to the provisions of section twenty-seven
18 of this article between the first day of December, one thousand
19 nine hundred ninety-seven and the first day of December, two
20 thousand two, may, at the discretion of the superintendent and
21 subject to executive order of the governor specifying circum-
22 stances warranting such reemployment and establishing
23 beginning and end dates for such reemployment, be reemployed
24 subject to the provisions of this section.

25 (c) Notwithstanding any provision of this code to the
26 contrary, any honorably retired member of the state police who
27 qualifies for reemployment pursuant to the provisions of this
28 section and who is not currently certified as a law-enforcement
29 officer under section five, article twenty-nine, chapter thirty of
30 this code may be deemed to have met the entry level law-
31 enforcement recertification requirements of 149 CSR 215,
32 Section 15.3, upon successful completion of a course of
33 instruction prescribed by the superintendent. Such course of
34 instruction shall include at a minimum the following subject
35 areas: Firearms training and certification, defensive driving,
36 mechanics of arrest, law of arrest search and seizure, West
37 Virginia motor vehicle law, criminal law update, and domestic
38 crimes.

39 (d) Any member reemployed pursuant to the provisions of
40 this section shall hold the nonsupervisory rank of corporal and
41 shall receive the same compensation as a regularly enlisted
42 member of the same rank. For purposes of determining length
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of service pursuant to section five of this article, any member
reemployed pursuant to this section shall receive credit for all
years of service accrued prior to their retirement, as well as
service rendered after reemployment. Any member reemployed
pursuant to this section shall exercise the same authority as a
regularly enlisted member of the state police, shall wear the
same uniform and insignia, shall be subject to the same oath,
shall execute the same bond, shall exercise the same powers
and shall be subject to the same limitations as a regularly
enlisted member of the state police.

(e) Any member reemployed pursuant to the provisions of
this section shall not be eligible for promotion or reclassifica-
tion of any type, nor shall he or she be eligible for appointment
to temporary rank pursuant to the provisions of section four of
this article.

(f) Any reemployment offered subject to the provisions of
this section shall be for a period not exceeding five years from
the effective date of this section.

(g) Any retired member applying for reemployment under
this section shall be required to pass such mental and physical
examinations, and meet such other requirements as may be
provided for in rules promulgated by the superintendent
pursuant to this section.

(h) Notwithstanding the provisions of section ten of this
article, the superintendent shall make provisions for coverage
of personnel employed pursuant to this section by the workers’
compensation division, bureau of employment programs. In the
event a member reemployed pursuant to this section sustains an
illness or injury which is work related in origin, any cost
associated with the treatment of same shall be defrayed in this
manner and not from state police funds.



1228

74
75
76
77
78
79
80
81
82
83
84
85
86
87
88

89
90
91
92
93

94
95
96
97
98
99

100
101
102
103
104

LAwW ENFORCEMENT [Ch. 136

(i) In the event a work related illness or injury, as described
within subsection (h) above, renders a member of the division
employed pursuant to the provisions of this section permanently
physically or mentally disabled, the provisions of subsections
(a) and (b), section twenty-nine of this article shall apply, and
the member’s existing pension shall be recalculated as though
the disabling event had occurred coincident with the member’s
original retirement. Any change in benefits resulting from this
recalculation shall not be retroactive in nature. The provisions
of subsection (c), section twenty-nine of this article shall not
apply with respect to payments for medical, surgical, labora-
tory, X-ray, hospital, ambulance and dental expenses and fees.
Neither shall the provisions of this subsection apply in the event
the member is disabled due to some cause or event which is
determined not to be work related.

(j) Any individual reemployed pursuant to this section is
not eligible to contribute to any pension plan administered by
the consolidated public retirement board, nor may he or she
establish or accrue any new pension eligibility pursuant to such
reemployment.

(k) Notwithstanding any provision of this code to the
contrary, any member reemployed pursuant to this section shall
serve at the will and pleasure of the superintendent, and is
subject to termination without cause. Any member reemployed
pursuant to this section shall not be included in the classified
service of the civil service system.

() Notwithstanding any provision of this code to the
contrary, compensation paid to any member reemployed
pursuant to this section shall be in addition to any retirement
payments or pension benefits which he or she is already entitled
to receive under section twenty-seven of this article.
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(m) The provisions of this section shall terminate on the

106 first day of April, two thousand four.

1

CHAPTER 137

(Com. Sub. for H. B. 2592 —By Delegates Mahan,
Cann, Kominar and Faircloth)

[Passed March 8, 2003; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact section one, article one, chapter

sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; and to amend and reenact article
two of said chapter, relating generally to the promulgation of
administrative rules by the various executive or administrative
agencies and the procedures relating thereto; continuing rules
previously promulgated by state agencies and boards; legislative
mandate or authorization for the promulgation of certain legisla-
tive rules; authorizing certain of the agencies to promulgate
certain legislative rules in the form that the rules were filed in the
state register; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the legislative rule-making review commit-
tee; authorizing certain of the agencies to promulgate certain
legislative rules as amended by the Legislature; authorizing
certain legislative rules with amendments; authorizing certain of
the agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the legislative
rule-making review committee and as amended by the Legisla-
ture; authorizing the department of administration to promulgate
a legislative rule relating to the general administration of records
management and preservation; authorizing the department of
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administration to promulgate a legislative rule relating to records
retention and disposal scheduling; authorizing the department of
administration to promuigate a legislative rule relating to the
management of records maintained by the records center;
authorizing the department of administration to promulgate a
legislative rule relating to technology access for the visually
impaired; authorizing the department of administration to
promulgate a legislative rule relating to parking; authorizing the
department of administration to promulgate a legislative rule
relating to qualifications for participation; authorizing the auditor
to promulgate a legislative rule relating to the standards for
requisitions for payment issued by state officers on the auditor;
authorizing the auditor to promulgate a legislative rule relating to
the transaction fee and rate structure; authorizing the auditor to
promulgate a legislative rule relating to the state auditor’s
computer and technology donation program; authorizing the
consolidated public retirement board to promulgate a legislative
rule relating to the public employees retirement system; authoriz-
ing the consolidated public retirement board to promulgate a
legislative rule relating to benefit determination and appeal;
authorizing the consolidated public retirement board to promul-
gate a legislative rule relating to the teachers defined benefit plan;
authorizing the consolidated public retirement board to promul-
gate a legislative rule relating to the West Virginia state police
disability determination and appeal process; authorizing the ethics
commission to promulgate a legislative rule relating to lobbying;
and authorizing the division of personnel to promulgate a
legislative rule relating to the division.

Be it enacted by the Legislature of West Virginia:

That section one, article one, chapter sixty-four of the code of
West Virginia, one thousand nine hundred thirty-one, as amended, be
amended and reenacted; and that article two of said chapter be
amended and reenacted, all to read as follows:
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Article
1. General Legislative Authorization.
2. Authorization for Department of Administration to Promulgate
Legislative Rules.

ARTICLE 1. GENERAL LEGISLATIVE AUTHORIZATION.

§64-1-1. Legislative authorization.

1 Under the provisions of article three, chapter twenty-nine-a
2 of the code of West Virginia, the Legislature expressly autho-
3 rizes the promulgation of the rules described in articles two
4 through eleven, inclusive, of this chapter, subject only to the
5 limitations set forth with respect to each such rule in the section
6 or sections of this chapter authorizing its promulgation.
7 Legislative rules promulgated pursuant to the provisions of
8 articles one through eleven, inclusive, of this chapter in effect
9 at the effective date of this section shall continue in full force
10 and effect until reauthorized in this chapter by legislative
11 enactment or until amended by emergency rule pursuant to the
12 provisions of article three, chapter twenty-nine-a of this code.

ARTICLE 2. AUTHORIZATION FOR DEPARTMENT OF ADMINISTRA-
TION TO PROMULGATE LEGISLATIVE RULES.

§64-2-1. Department of administration.
§64-2-2. Auditor.

§64-2-3. Consolidated public retirement board.
§64-2-4. Ethics commission.

§64-2-5. Division of personnel.

§64-2-1. Department of administration.

1 (a) The legislative rule filed in the state register on the
2 twenty-fifth day of July, two thousand two, authorized under
3 the authority of section eight, article eight, chapter five-a, of
4  this code, modified by the department of administration to meet
5 the objections of the legislative rule-making review committee
6 and refiled in the state register on the fifth day of December,
7 two thousand two, relating to the department of administration
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8 (general administration of records management and preserva-
9 tion, 148 CSR 12), is authorized.

10 (b) The legislative rule filed in the state register on the
11 twenty-fifth day of July, two thousand two, authorized under
12 the authority of section eight, article eight, chapter five-a, of
13 this code, modified by the department of administration to meet
14 the objections of the legislative rule-making review committee
15 and refiled in the state register on the fifth day of December,
16 two thousand two, relating to the department of administration
17 (records retention and disposal scheduling, 148 CSR 13), is
18 authorized.

19 (c) The legislative rule filed in the state register on the
20 twenty-fifth day of July, two thousand two, authorized under
21 the authority of section eight, article eight, chapter five-a, of
22 this code, modified by the department of administration to meet
23 the objections of the legislative rule-making review committee
24  and refiled in the state register on the fifth day of December,
25 two thousand two, relating to the department of administration
26 (management of records maintained by the records center, 148
27 CSR 14), is authorized.

28 (d) The legislative rule filed in the state register on the
29 twenty-fifth day of July, two thousand two, authorized under
30 the authority of section three, article ten-n, chapter eighteen, of
31 thiscode, modified by the department of administration to meet
32 the objections of the legislative rule-making review committee
33 and refiled in the state register on the twentieth day of Decem-
34 ber, two thousand two, relating to the department of administra-
35 tion (technology access for visually impaired, 148 CSR 15), is
36 authorized.

37 (e) The legislative rule filed in the state register on the
38 twenty-fifth day of July, two thousand two, authorized under
39 the authority of section five, article four, chapter five-a, of this
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code, modified by the department of administration to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twentieth day of December,
two thousand two, relating to the department of administration
(parking, 148 CSR 6), is authorized with the following amend-
ments:

“On page one, section one, subsection 1.1, following the
word ‘in’ by inserting ‘the city of Charleston’;

On page one, section two, subsection 2.1, line thirty-seven,
following the word ‘buildings’ by inserting ‘in the city of
Charleston’;

On page two, section four, following the word ‘buildings’
by inserting ‘in the city of Charleston’;

On page two, section five, line five, following the word
‘purpose’ by striking the remainder of the sentence;

On page two, section five, following the number ‘2007’ by
striking ‘Each spending unit shall remit payment monthly to the
Department of Administration for all parking spaces assigned
to each spending unit. It is the responsibility of the spending
unit to keep all spaces assigned to its employees and to collect
the appropriate monthly fee’;

On page two, section five, paragraph two, following the
word ‘Secretary’ and the parenthesis and the period by striking
the remainder of the paragraph;

On page two, section five, following paragraph two by
inserting ‘The Secretary may charge a reasonable fee to replace
a parking tag or access card issued to a public officer or
employee.’;
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68 On page two, section six, subsection 6.1, line thirteen,
69 following the word ‘rule’ and the period by striking ‘The
70 Secretary may also authorize the removal, immobilization, or
71 any other remedy considered necessary, at owners expense, of
72 a vehicle whose owner owes more than ten (10) unpaid viola-
73 tiomns.” and inserting ‘For the purposes of this subdivision, a
74  ‘motor vehicle parked in violation of this rule’ shall include a
75 motor vehicle owned by a person who owes more than ten (10)
76 unpaid violations and is parked on property described in
77 subsection 2.1 of this rule.’;

78 On page three, section seven, subsection 7.1, following line
79 nine, by striking ‘Lost Parking Tag 10.00 Lost Access Card
80 15.007%;

81 On page three, section seven, subsection 7.2, line ten,
82 following the word ‘days’ and the period by striking ‘These
83 fines may be remitted by payroll deduction to the Office of the
84 Secretary. In addition to the penalties set forth in subsection
85 6.1, acivil’ and inserting ‘A’;

86 And,

87 On page three, section seven, subsection 7.2, line fourteen,
88 following the word ‘paid’ by striking ‘with’ and inserting
89 ‘within’.”

90 (f) The legislative rule filed in the state register on the
91 twenty-fifth day of July, two thousand two, authorized under
92 the authority of section five, article three-a, chapter five-a, of
93 this code, modified by the department of administration to meet
94 the objections of the legislative rule-making review committee
95 and refiled in the state register on the twentieth day of Decem-
96 ber, two thousand two, relating to the department of administra-
97 tion (qualifications for participation, 186 CSR 4), is authorized.

§64-2-2. Auditor.
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(a) The legislative rule filed in the state register on the
twenty-fifth day of July, two thousand two, authorized under
the authority of section ten, article three, chapter twelve, of this
code, modified by the auditor to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the eighth day of November, two thousand two,
relating to the auditor (standards for requisitions for payment
issued by state officers on the auditor, 155 CSR 1), is autho-
rized.

(b) The legislative rule filed in the state register on the
twenty-fourth day of July, two thousand two, authorized under
the authority of section ten-c, article three, chapter twelve of
this code, modified by the auditor to meet the objections of the
legislative rule-making review committee and refiled in the
state register on the eighth day of November, two thousand two,
relating to the auditor (transaction fee and rate structure, 155
CSR 4), is authorized.

(c) The legislative rule filed in the state register on the
twenty-fourth day of July, two thousand two, authorized under
the authority of section two, article four-b, chapter twelve, of
this code, relating to the auditor (state auditor’s computer and
technology donation program, 155 CSR 5), is authorized.

§64-2-3. Consolidated public retirement board.

1
2
3
4
5
6

~

(a) The legislative rule filed in the state register on the
twenty-third day of July, two thousand two, authorized under
the authority of section one, article ten-d, chapter five, of this
code, relating to the consolidated public retirement board
(public employees retirement system, 162 CSR 5), is authorized
with the amendment set forth below:

On page two, section nine, by striking out the period and
inserting in lieu thereof a colon and the following: Provided,
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9 That beginning on the first day of July, two thousand three,
10 eachparticipating public employer shall contribute ten and five-
11 tenths percent (10.5%) of each compensation payment of all its
12 employees who are members of the Public Employees Retire-
13  ment System.

14 (b) The legislative rule filed in the state register on the
15 twenty-third day of July, two thousand two, authorized under
16 the authority of section one, article ten-d, chapter five of this
17 code, modified by the consolidated public retirement board to
18 meet the objections of the legislative rule-making review
19 committee and refiled in the state register on the twenty-ninth
20 day of October, two thousand two, relating to the consolidated
21 public retirement board (benefit determination and appeal, 162
22 CSR 2), is authorized with the amendment set forth below:

23 On page one, section 2.1, following the words “the Board
24 shall” by inserting a comma and the words *as part of its initial
25 review,”.

26 (c) The legislative rule filed in the state register on the
27 twenty-third day of July, two thousand two, authorized under
28 the authority of section one, article ten-d, chapter five, of this
29 code, modified by the consolidated public retirement board to
30 meet the objections of the legislative rule-making review
31 committee and refiled in the state register on the twenty-ninth
32 day of October, two thousand two, relating to the consolidated
33 publicretirement board (teachers defined benefit plan, 162 CSR
34 4), is authorized.

35 (d) The legislative rule filed in the state register on the
36 twenty-third day of July, two thousand two, authorized under
37 the authority of section one, article ten-d, chapter five, of this
38 code, modified by the consolidated public retirement board to
39 meet the objections of the legislative rule-making review
40 committee and refiled in the state register on the twenty-ninth
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41 day of October, two thousand two, relating to the consolidated
42 public retirement board (West Virginia state police disability
43 determination and appeal process, 162 CSR 9), is authorized.

§64-2-4. Ethics commission.

1 The legislative rule filed in the state register on the nine-
2 teenth day of July, two thousand two, authorized under the
3 authority of section two, article three, chapter six-b, of this
4 code, relating to the ethics commission (lobbying, 158 CSR 12),
5 is authorized.

§64-2-5. Division of personnel.

1 The legislative rule filed in the state register on the twenty-
2 third day of July, two thousand two, under the authority of
3 section ten, article six, chapter twenty-nine, of this code,
4 modified by the division of personnel to meet the objections of
5 the legislative rule-making review committee and refiled in the
6 state register on the fifth day of December, two thousand two,
7 relating to the division of personnel (administrative rule of the
8 division of personnel, 143 CSR 1), is authorized.

CHAPTER 138

(Com. Sub. for H. B. 2603 — By Delegates Mahan,
Cann, Kominar and Faircioth)

[Passed March 6, 2003; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact article three, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, all relating generally to the promulgation of administra-
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tive rules by the various executive or administrative agencies and
the procedures relating thereto; legislative mandate or authoriza-
tion for the promulgation of certain legislative rules by various
executive or administrative agencies of the state; authorizing
certain of the agencies to promulgate certain legislative rules in
the form that the rules were filed in the state register; authorizing
certain of the agencies to promulgate certain legislative rules with
various modifications presented to and recommended by the
legislative rule-making review committee; authorizing certain of
the agencies to promulgate certain legislative rules as amended by
the Legislature; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the legislative rule-making review commit-
tee and as amended by the Legislature; authorizing the depart-
ment of environmental protection to promulgate a legislative rule
relating to the NOx budget trading program as a means of control
and reduction of nitrogen oxides from nonelectric generating
units; authorizing the department of environmental protection to
promulgate a legislative rule relating to permits for the construc-
tion, modification, relocation and operation of stationary sources
of air pollutants, notification requirements, administrative
updates, temporary permits, general permits and procedures for
evaluation; authorizing the department of environmental protec-
tion to promulgate a legislative rule relating to standards of
performance for new stationary sources pursuant to 40 CFR part
60; authorizing the department of environmental protection to
promulgate a legislative rule relating to the prevention and control
of air pollution from hazardous waste treatment, storage or
disposal facilities; authorizing the department of environmental
protection to promulgate a legislative rule relating to the NOx
budget trading program as a means of control and reduction of
nitrogen oxides from electric generating units; authorizing the
department of environmental protection to promulgate a legisla-
tive rule relating to requirements for operating permits; authoriz-
ing the department of environmental protection to promulgate a
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legislative rule relating to emission standards for hazardous air
pollutants for source categories pursuant to 40 CFR Part 63;
authorizing the department of environmental protection to
promulgate a legislative rule relating to acid rain provisions and
permits; authorizing the department of environmental protection
to promulgate a legislative rule relating to surface mining and
reclamation; authorizing the department of environmental
protection to promulgate a legislative rule relating to coal related
dam safety; authorizing the department of environmental protec-
tion to promulgate a legislative rule relating to standards for the
beneficial use of materials similar to sewage sludge; authorizing
the department of environmental protection to promulgate a
legislative rule relating to hazardous waste management; autho-
rizing the department of environmental protection to promulgate
a legislative rule relating to the hazardous waste management
fund certification legislative rule concerning fee assessment;
authorizing the department of environmental protection to
promulgate a legislative rule relating to water pollution control
permit fee schedules; authorizing the environmental quality board
to promulgate a legislative rule relating to requirements govern-
ing water quality standards; and authorizing the oil and gas
conservation commission to promulgate a legislative rule relating
to rules of the commission.

Be it enacted by the Legislature of West Virginia:

That article three, chapter sixty-four of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, be amended and
reenacted to read as follows:

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO
PROMULGATE LEGISLATIVE RULES.

§64-3-1. Division of environmental protection.
§64-3-2. Environmental quality board.

§64-3-3. Oil and gas conservation commission.

§64-3-1. Division of environmental protection.
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(a) The legislative rule filed in the state register on the
twenty-sixth day of July, two thousand two, authorized under
the authority of section four, article five, chapter twenty-two of
this code, relating to the department of environmental protec-
tion (NOx budget trading program as a means of control and
reduction of nitrogen oxides from nonelectric generating units,
45 CSR 1), is authorized with the following amendment:

NN R W N e

o0

On page thirty-four, subsection 54.6, in the first sentence

9 after the words “starting in” by inserting the word “2005 or”
10 and after the word “2006,” by inserting the words “if the
11 Secretary determines the Administrator is utilizing this later
12 date for purposes of implementation under 40 CFR Part 96 or
13 40 CFR Part 52 in any state with a compliance date of May 31,
14 2004,”

15 (b) The legislative rule filed in the state register on the
16 twenty-sixth day of July, two thousand two, authorized under
17 the authority of section four, article five, chapter twenty-two of
18 this code, relating to the department of environmental protec-
19 tion (permits for construction, modification, relocation and
20 operation of stationary sources of air pollutants, notification
21 requirements, administrative updates, temporary permits,
22 general permits and procedures for evaluation, 45 CSR 13), is
23 authorized.

24 (c) The legislative rule filed in the state register on the
25 twenty-sixth day of July, two thousand two, authorized under
26 the authority of section four, article five, chapter twenty-two of
27 this code, relating to the department of environmental protec-
28 tion (standards of performance for new stationary sources
29 pursuant to 40 CFR Part 60, 45 CSR 16), is authorized.

30 (d) The legislative rule filed in the state register on the
31 twenty-sixth day of July, two thousand two, authorized under
32 the authority of section four, article five, chapter twenty-two of
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this code, relating to the department of environmental protec-
tion (to prevent and control air pollution from hazardous waste
treatment, storage or disposal facilities, 45 CSR 25), is autho-
rized.

(e) The legislative rule filed in the state register on the
twenty-sixth day of July, two thousand two, authorized under
the authority of section four, article five, chapter twenty-two of
this code, relating to the department of environmental protec-
tion (NOx budget trading program as a means of control and
reduction of nitrogen oxides from electric generating units, 45
CSR 26), is authorized with the following amendment:

On page thirty-two, subsection 54.6, in the first sentence
after the words “starting in” by inserting the word *“2005 or”
and after the word “2006,” by inserting the words “if the
Secretary determines the Administrator has approved or
promulgated this later date for purposes of implementation
under 40 CFR Part 96 or 40 CFR Part 52 in any state with a
compliance date of May 31, 2004,”

(f) The legislative rule filed in the state register on the
twenty-sixth day of July, two thousand two, authorized under
the authority of section four, article five, chapter twenty-two of
this code, relating to the department of environmental protec-
tion (requirements for operating permits, 45 CSR 30), is
authorized.

(g) The legislative rule filed in the state register on the
twenty-sixth day of July, two thousand two, authorized under
the authority of section four, article five, chapter twenty-two of
this code, relating to the department of environmental protec-
tion (emission standards for hazardous air pollutants for source
categories pursuant to 40 CFR Part 63, 45 CSR 34), is autho-
rized.
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64 (h) The legislative rule filed in the state register on the
65 twenty-sixth day of July, two thousand two, authorized under
66 the authority of section four, article five, chapter twenty-two of
67 this code, modified by the department of environmental
68 protection to meet the objections of the legislative rule-making
69 review committee and refiled in the state register on the fourth
70 day of November, two thousand two, relating to the department
71 of environmental protection (acid rain provisions and permits,
72 45 CSR 33), is authorized.

73 (i) The legislative rule filed in the state register on the
74 twenty-sixth day of July, two thousand two, authorized under
75 the authority of sections four and twelve, article three, chapter
76 twenty-two of this code, modified by the department of
77 environmental protection to meet the objections of the legisla-
78 tive rule-making review committee and refiled in the state
79 register on the thirteenth day of January, two thousand three,
80 relating to the department of environmental protection (surface
81 mining and reclamation rule, 38 CSR 2), is authorized with the
82 following amendments:

83 On page twenty-two, following paragraph 3.7.c.2. by
84 inserting a new division 3.7.d to read as follows:

85 “3.7.d. A survey of the watershed identifying all man made
86 structures and residents in proximity to the disposal area to
87 determine potential storm runoff impacts. At least thirty (30)
88 days prior to any beginning of placement of material, the
89 accuracy of the survey shall be field verified. Any changes shall
90 be documented and brought to the attention of the Secretary to
91 determine if there is a need to revise the permit.”

92 On page twenty-five, subdivision 3.12.a.6. by following the
93 words “to surface lands, structures,” by striking the remainder
94 of the paragraph and inserting in lieu thereof “or facilities, due
95 to subsidence;”;
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On page twenty-five, subdivision 3.12.a.7. by striking in
both places they appear in the paragraph the words “perennial
streams or wetlands”;

On page twenty-six, paragraph 3.12.a.8.D. by striking the
words “lands, perennial streams or wetlands.”;

On page thirty-five, subparagraph 3.22.£.5.A.2. by striking
the words “been dedicated” and inserting in lieu thereof, the
words ““are available”;

On page fifty-eight, at the end of subdivision 5.4.b.4. by
adding the following: “All sediment control systems for valley
fills, including durable rock fills, shall be designed for the
entire disturbed acreage of the fill and shall include a schedule
indicating timing and sequence of construction over the life of
the fill.”;

On page fifty-eight, at the end of subdivision 5.4.b.11. by
adding the following: “The location of discharge points and the
volume to be released shall not cause a net increase in peak
runoff from the proposed permit area when compared to pre-
mining conditions and shall be compatible with the post-mining
configuration and adequately address watershed transfer.”

On page sixty-two, following division 5.5.1. by inserting a
new subsection 5.6, to read as follows:

“5.6 Storm Water Runoff. 5.6.a. Each application for a
permit shall contain a storm water runoff analysis which
includes the following:

5.6.a.1. An analysis showing the changes in storm runoff
caused by the proposed operation(s) using standard engineering
and hydrologic practices and assumptions.
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5.6.a.2. The analysis will evaluate pre-mining, worst case
during mining, and post-mining (Phase III standards) condi-
tions. The storm used for the analysis will be the largest
required design storm for any sediment control or other water
retention structure proposed in the application. The analysis
must take into account all allowable operational clearing and
grubbing activities. The applicant will establish evaluation
points on a case-by-case basis depending on site specific
conditions including, but not limited to, type of operation and
proximity of man-made structures.

5.6.a.3. The worst case during mining and post-mining
evaluations must show no net increase in peak runoff compared
to the pre-mining evaluation.

5.6.b. Each application for a permit shall contain a runoff-
monitoring plan which shall include, but is not limited to, the
installation and maintenance of rain gauges. The plan shall be
specific to local conditions. All operations must record daily
precipitation and report monitoring results on a monthly basis
and any one (1) year, twenty-four (24) storm event or greater
must be reported to the Secretary within twenty-four (24) hours
and shall include the results of a permit wide drainage system
inspection.

5.6.c. Each application for a permit shall contain a sediment
retention plan to minimize downstream sediment deposition
within the watershed resulting from precipitation events.
Sediment retention plans may include, but are not limited to
decant ponds, secondary control structures, increased frequency
for cleaning out sediment control structures, or other methods
approved by the Secretary.

5.6.d. After the first day of January, two thousand four, all
active mining operations must be consistent with the require-
ments of this subdivision. The permittee must demonstrate in
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writing that the operation is in compliance or a revision shall be
prepared and submitted to the Secretary for approval within the
schedule described in 5.6.d.1. Full compliance with the permit
revision shall be accomplished within 180 days from the date
of Secretary approval. Active mining operations for the purpose
of this subsection exclude permits that have obtained at least a
Phase I release and are vegetated: Provided, however, permits
or portions of permits that meet at least Phase I standards and
are vegetated will be considered on a case-by-case basis.

5.6.d.1. Schedule of Submittal.

5.6.d.1.a. Within 180 days from the first day of January,
two thousand four, all active mining operations with permitted
acreage greater than 400 acres must demonstrate in writing that
the operation is in compliance or a revision shall be prepared
and submitted to the Secretary for approval.

5.6.d.1.b. Within 360 days from the first day of January,
two thousand four, all active mining operations with permitted
acreage between 200 and 400 acres must demonstrate in writing
that the operation is in compliance or a revision shall be
prepared and submitted to the Secretary for approval.

5.6.d.1.c. Within 540 days from the first day of January,
two thousand four, all active mining operations with permitted
acreage between 100 and less than 200 acres must demonstrate
in writing that the operation is in compliance or a revision shall
be prepared and submitted to the Secretary for approval.

5.6.d.1.d. Within 720 days from the first day of January,
two thousand four, all active mining operations with permitted
acreage between 50 and less than 100 acres must demonstrate
in writing that the operation is in compliance or a revision shall
be prepared and submitted to the Secretary for approval.
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186 5.6.d.1.e. Within 900 days from the first day of January,
187 two thousand four, all active mining operations with permitted
188 acreage less than 50 acres must demonstrate in writing that the
189 operation is in compliance or a revision shall be prepared and
190 submitted to the Secretary for approval: Provided, however, an
191 exemption may be considered on a case by case basis. Further-
192 more, haulroads, loadouts, and ventilation facilities are ex-
193 cluded from this requirement.”

194 On page ninety-five, subsection 8.2.e., following the words
195 *“not to Impound water or” by inserting the following: “and
196 shall not be placed in such manner or location to”;

197 On page ninety-five, subsection 9.1.a., at the end of the
198 sentence, by adding the following: “Reforestation opportunities
199 must be maximized for all areas not directly associated with the
200 primary approved post mining land use. All revegetation plans
201 mustinclude a map identifying areas to be reforested, planting
202 schedule and stocking rates.”;

203 On page one hundred fifty-eight, by revising the first
204 sentenceinsubdivision 14.14.g.1 toread as follows: “14.14.g.1.
205 For fills proposed after January 1, 2004, Secretary may only
206 approve the design, construction, and use of a single lift fill
207 with an erosion protection zone or a durable rock fill designed
208 to be reclaimed from the toe upward, both consisting of at least
209 eighty (80) percent durable rock if it can be determined, based
210 on information provided by the operator, that the following
211 conditions exist:”;

212 On page one hundred fifty-eight, following paragraph
213 14.14.g.1.b. by inserting new 14.14.g.2. and 14.14.g.3. to read
214 as follows:

215 “14.14.g.2. Design Specifications and Requirements of
216 Single Lift Fills with an Erosion Protection Zone. In addition to
217 the requirements of this subdivision, the design, specifications



Ch. 138] LEGISLATIVE RULES 1247

218
219

220

221
222
223
224

225
226
227
228
229
230

231
232
233
234

235
236
237
238

239
240
241
242
243
244
245
246

and requirements of single lift fills with an erosion protection
zone shall be in accordance with the following:

14.14.g.2.A. Erosion Protection Zone.

The erosion protection zone is a designed structure con-
structed to provide energy dissipation to minimize erosion
vulnerability and may extend beyond the designed toe of the
fill.

14.14.2.2.A.1. The effective length of the erosion protection
zone shall be at least one half the height of the fill measured to
the target fill elevation or fill design elevation as defined in the
approximate original contour procedures and shall be designed
to provide a continuous underdrain extension from the fill
through and beneath the erosion protection zone.

14.14.2.2.A.2. The height of the erosion protection zone
shall be sufficient to accommodate designed flow from the
underdrain of the fill and shall comply with 14.14.e.1. of this
rule.

14.14.g.2.A.3. The erosion protection zone shall be con-
structed of durable rock as defined in 14.14.g.1. originating
from a permit area and shall be of sufficient gradation to satisfy
the underdrain function of the fill.

14.14.g.2.A.4. The outer slope or face of the erosion
protection zone shall be no steeper than two (2) horizontal or
one (1) vertical (2:1). The top of the erosion protection zone
shall slope toward the fill at a three (3) to five (5) percent grade
and slope laterally from the center toward the sides at one (1)
percent grade to discharge channels capable of passing the peak
runoff of a one-hundred (100) year, twenty-four (24) hour
precipitation event.
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14.14.g.2.A.5. Prior to commencement of single lift
construction of the durable rock fill, the erosion protection zone
must be seeded and certified by a registered professional
engineer as a critical phase of fill construction. The erosion
protection zone shall be maintained until completion of
reclamation of the fill.

14.14.g.2.A.6. Unless otherwise approved in the reclama-
tion plan, the erosion protection zone shall be removed and the
area upon which it was located shall be regraded and
revegetated in accordance with the reclamation plan.

14.14.g.2.B. Single Lift Construction Requirements.

14.14.g.2.B.1 Excess spoil disposal shall commence at the
head of the hollow and proceed downstream to the final toe.
Unless required for construction of the underdrain, there shall
be no material placed in the fill from the sides of the valley
more than 300 feet ahead of the advancing toe. Exceptions
from side placement of material limits may be approved by the
Secretary if requested and the applicant can demonstrate
through sound engineering that it is necessary to facilitate
access to isolated coal seams, the head of the hollow or other-
wise facilitates fill stability, erosion, or drainage control.

14.14.g.2.B.2. During construction, the fill shall be de-
signed and maintained in such a manner as to prevent water
from discharging over the face of the fill.

14.14.g.2.B.2.(a) The top of the fill shall be configured to
prevent water from discharging over the face of the fill and to
direct water to the sides of the fill.

14.14.g.2.B.2.(b) Water discharging along the edges of the
fill shall be conveyed in such a manner to minimize erosion
along the edges of the fill.
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14.14.g.2.B.3. Reclamation of the fill shall be initiated from
the top of the fill and progress to the toe with concurrent
construction of terraces and permanent drainage.

14.14.g.3. Design Specifications and Requirements for
Durable Rock Fills designed to be reclaimed from the toe
upward. Durable rock fills that are designed to be reclaimed
from the toe upward shall comply with all requirements of this
subdivision including the following:

14.14.g.3.A. Transportation of Material to toe of fill. The
method of transporting material to the toe of the fill shall be
specified in the application and shall include a plan for inclem-
ent weather dumping. The means of transporting material to the
toe may be by any method authorized by the Act and this rule
and is not limited to the use of roads.

14.14.g.3.A.1. Constructed roads shall be graded and sloped
in such a manner that water does not discharge over the face.
Sumps shall be constructed along the road in switchback areas
and shall be located at least 15 feet from the outslope.

14.14.g.3.A.2. The constructed road shall be in compliance
with all applicable State and Federal safety requirements. The
design criteria to comply with all applicable State and Federal
safety requirements shall be included in the permit.

14.14.2.3.B. Once the necessary volume of material has
been transported to the toe of the fill, face construction and
installation of terraces and permanent drainage shall com-
mence. The face construction and reclamation of the fill shall
be from the bottom up with progressive construction of terraces
and permanent drainage in dumping increments not to exceed
100 feet.”;
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306 On page one hundred fifty eight, by renumbering existing
307 subdivision 14.14.g.2 as 14.14.g.4 and renumbering the
308 subsequent subdivisions accordingly.;

309 On page one hundred sixty, subdivision 14.15.a.2., follow-
310 ing the words “unreclaimed area” by inserting the following:
311 “minimize surface water runoff, comply with the storm water
312 runoff plan and to quickly establish and maintain a specified
313 ratio of disturbed versus reclaimed area throughout the life of
314 the operation.”;

315 On page one hundred sixty-two, division 14.15.c., follow-
316 ingthe words “meets Phase I standards” by inserting the words
317 “and seeding has occurred.”;

318 On page one hundred sixty-three, division 14.15.g.,
319 following the words “or economically feasible” by inserting the
320 words “and demonstrate that the variance being sought will
321 comply with section 5.6 of this rule”;

322 On page one hundred eighty-seven, division 20.6.d.,
323 following the term “Notice of Informal Assessment Confer-
324 ence.” by striking the subsequent sentence and insert in lieu
325 thereof, the following: “The Secretary shall arrange for a
326 conference toreview the proposed assessment or reassessment,
327 upon written request of the person to whom the notice or order
328 was issued, if the request is received within fifteen (15) days
329 from the date the proposed assessment or reassessment is
330 received: Provided, however, the operator shall forward the
331 amount of proposed penalty assessment to the Secretary for
332 placement in an interest bearing escrow account.”;

333 On page one hundred eighty-eight, division 20.6.j., in the
334 first sentence, following the words “persons request” by
335 inserting the words “an informal conference or”, striking the
336 words “continue to be’ and following the words “completion of
337 the” by inserting the words “conference or”;
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