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cal-l-ed to order by Ms. Mahan, Co-Chai-rman.

the December 12 and 1-3, 2005, meeting were
approved.

Mr. Prezioso moved that the Committee reconsi-der its action
taken on the rul-e proposed by the Division of Natural- Resources,
Miscel-Ianeous Permits and Lj-censes, 5BCSR64. The motion was
adopted.

Mr. Fanning moved that the rul-e proposed by the Division of
Natural Resources, Miscellaneous Permits and Licenses' 58CSR64' be
moved to the foot of the aqenda. The motion was adopted

Rita Pauley, Associate Counsel-, revJ-ewed her abstract on the
rul-e proposed by the Racing Comission, Greyhound Racing, 178CSR2,
stated that the Commisson has agreed to technical- modifications and
responded to question from the Committee.

Jeff Blades, Counsel for the Racing Commission, responded to
questions from the Committee.

Sam Burdett with the West Virginia Breeders Association
addressed the Commi-ttee and responded to questions.

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adopted.

Ms. Graham explained her abstract on the rule proposed by the
Bureau for Pub].ic EeaLth Office of Hea].ttr Facilities Licensure
and Certification, Hospital. Licensure RuIe, 64CSR.L2, stated that
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the Bureau has agreed to technicaf modifications and responded to
questions f rom the Cornmj-ttee.

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adooted.

Ms. Pauley reviewed her abstract on the rule proposed by the
WV Ethics Comnission, West Virginia Ethics Comission, 158CSR1,
stated that t,he Commission has agreed to technical- modifications
and responded to questions from the Committee.

Theresa Kirk, Legal Counsel- for the Et.hics Commission,
responded to questions from the Committee.

Mr. Fanning moved that the proposed rule be approved as
modified. The motion was adopted.

Ms. Pauley explained her abstract on the rul-e propos,:d by the
M7 Ethics Comission, CompJ-aints , Investigations and Hearing's ,
158CSR3.

Mr. Minard mOVed tha+ r-ha nrnnacad rUIe be apprOved. The
motion was adopted.

Ms. Pauley reviewed her abstract on the rul-e proposed by the
It\I Ethics Comission, Lobbying, 158CSR12 and responded to cJuestions
from the Committee.

Steve Haid with the WV Professional Lobbyist Association,
addressed the Committee, suggested modifications and responded to
questions.

Ms. Kirk responded to questions from the Committee.

Mr. Minard moved to amend the proposed rul-e. The motj-on was
adopted.

Mr. Minard moved that the proposed rul-e be app:roved as
modifi-ed and amended. The motion was adopted.

Mr. Armstead and Mr. Overinqton requested to be recorded as
voting No.

Ms. Pauley explained her abstract on the rul-e proposed by the
WV Ethics Comission, Code of Conduct for Adninistra'Eive Law
Judges, 158CSR13.

It Mr. Minard moved that the proposed rule be approved. The
motion was adopted.
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Ms. Pau1ey reviewed her abstract on the rul-e proposed by the
lltt Ethics Comission, FiJ-ing of Verified Time Records, 158CSR14.

Mr. Minard moved t.hat the proposed rul-e be approved. The
motion was adopted.

Ms. Pau1ey explained her abstract on the rul-e proposed by the
WtI Ethics Comission, Compliance Audits, 158CSR15, and stated that.
the Commission has agreed to technical modifications.

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adooted.

Ms. Pauley reviewed her abst.ract on the rul-e proposed by the
Inf Ethics Comission, Ethics Training Requirenents for Designated
Pub1ic Official.s, 158CSR18, stated that the Commission has agreed
to technical modifications and responded to questi-ons from *the
Committee.

Mr. Minard moved that the proposed rule be approved as
modified. The motj-on was adopted.

Debra Graham, Chief Counsel-, explained her abstract on the
rule proposed by the Wl/ State Fire Comission, State BuiJ.ding Code,
87CSR4, and stated that the Commission has agreed to technical-
modifications.

Mr. Minard moved t.hat the proposed rule be approved as
modified. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
W\I State Fire Com.ission, Certification of Eome Inspectors, 87CSR5,
stated that the Commission has agreed to technical- modifications
and responded to questions from the Committee.

Dorren Burrel-, Counsel for the WV State Fj-re Commission,
addressed the Commit.tee and responded to questions.

Mr. Minard moved that the proposed rul-e be approved as
modified. The motion was adopted.

Joe Altizer, Assocj-ate Counsel, explained his abstract on the
rul-e proposed by the Departnent of EnvironmentaL Protection,
Comunity Infrastructure Investnent Progran, 47CSR61, and responded
to questions from the Committee.

Mr. Minard moved that the proposed rul-e be approved. The
motion was adopted.
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Mr. Al-tizer reviewed his abstract on the rul-e proposed by the
Department of Environmental Protection - Office of TVater Resources,
Requirenents Governingr lfater Qual.ity Standards, 47CSR2.

Karen watson, Assistant counsel for the Department of
Environmental Protection, responded questions from the Committee.

Mr. Minard moved that the proposed rul_e be approved. The
moti-on was adopted.

Mr. Al-tizer explained his abstract on the rule proposed by the
Departnent of Environmenta]. Protection Office of lvaste
Management, Solid lVaste Managenent Rule, 33CSR1, and responded to
questions f rom the Commi_ttee.

Mike Zito, Coordinator for the Department of Environmental
Protection, responded to questions From the Committee;

Mr. Minard moved that the proposed rule be approved.
motion was adopt.ed.

Ine

Ms. Pauley revj-ewed her abstract on the rule proposed by the
Secretary of State, Loan Prograrn for Purchase of Voting Equipment,
software and services, 153csR10, and stated that the Agency has
agreed to technical- modif icat j_ons.

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adopted.

Ms. Pauley explained her abstract on the rule proposed by the
Secretary of State, PubJ.ic Testing of Bal.J.ot-Marking Voting Systems
& Precinct Ballot-scanningr Devices, 153CSR11, and stated that the
Agency has agreed to technical modifications.

Mr. Mj-nard moved that the proposed rul_e be approved as
modified. The motion was adopted.

Ms. Pauley reviewed her abstract on the rule proposed by the
Secretary of State, Use of Digital- Sig:ratures, State Certificate
Authority and state Repository, 153csR30, and stated that. the
Agency has agreed to technicat modifications.

Mr. Minard moved that the proposed rule be approved as
modified. The motion was adopted.

The meeting was adjourned.
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Approval of Minutes - Meetj-ngs of December 12 and 13, 2005

Review of tegisJ.ative Ru1es:

a. Racing: Comission
Greyhound Ra cing
178CSR2

b.

. Laid Over

Bureau for pubric Eealth office of Eealth FaciritiesLicensure and Certification
Hospital Licensure RuLe
64CSR12

Ethics Comission
West Virginia Ethics Commission
1 58CSR1

Ethics Comission
CompTaints, Investigations and Hearings
158CSR3

Ethics Commission
Lobbying
I62CSRI2

Ethics Commission
Code of Conduct for Administrative Law tludges
1 62CSR1 3

Ethics Comission
FiTing of Verified Time Records
1 62CSR1 4

Ethies Comission
CompTiance Audits
1 62csR15

/-.l

f

g.

h.

Ethics Comission
Ethics Training Requirements for Designated pubr-ic
91CSR1 B

OfficiaLs
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j. Wt/ State Fire Commission

State BuiJding Code
B 7CSR4

k. WV State Fire Comission
Certification of Home Inspectors
87CSR5

1. Office of lfater Resources - DEp
community rnfrastructure rnvestment program
4 7CSR61

m. Office of Water Resources - DEp
Requirements Governing water euality standards
47CSR2

n. Office of lflaste Managenent _ DEp
Sol_id Waste Management RuLe
33CSR1

o. Secretary of State
Loan Ptogram fot Purchase of voting E#quipnent, Software andServzces
1 5 3csR1 0

p. Secretary of State
Publ-ic Testing of Bal-l-ot-Iularking Voting Systems & precinct
Ba l_ 7ot-Scanning Devices
1 53CSR11

q. Secretary of State
Use of DigitaJ Signatures, State Certificate Authority andState Reposztory
1_53csR30

3. Other Business
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TENT;ATTW AGENDA
I.EGISLATI\IE RULE-IBKING REIZIEW COMMITTEE

Sunday, ilanuara' 8, 2006
2zOO p.m. and 4:00 p.m.

Eouse Government Organization Co'nnittee Room

1.

2.

Approval of Minutes - Meetings of December L2 and 13, 2005

Review of LegisJ.ative Rules:

Racing Comission
Greyhound Racing
1 7 BCSR2

. ,r'.
Spooecl' 

!

as rno4,*e /

Ap6axd as&
rzroJ'hgd-

o

a

Laid Over
Approve as Modified

Bureau for Pubric Eearth office of Eearth Facilities
Licensure and Certi-fication
Hospital Licensure RuLe
64CSRL2

Approve as Modified

--/r\ -t (4 Ethics Comission
FlppfAG?^ | Wesc Virqinia Ethics Commission
&a nno€tt\id! i5ScsRi

. Approve as Modified

Ethics Comission
Complaints, Investigations and Hearings
15BCSR3

&pBt"-"Lffi

^ { Ethics Commission
AOgo*4. n Lobbyins
&s.rrn€'^::ffi ffis='-z
aA& cune\€'(rqr . Approve as Modified

t ,r/ Ethics commission
' $4lpraf'f/ " 

Code of Conduct for Administrative Law Judqes
1 -^^^n1 ^*F%\-Dt(l- J

\fo
. Approve



Ethics Comission
FiJing of Verified
::62CSR14
l..sB

Approve

irfr. Ethics Comnission

Time Records

npp(qx+ o w\:ii;"" Audits

ttt .nodl d{:r}- 1 6g

,a/(Ips*4^*; ;:li::
zcs ^AdwL 

(glsnre

Approve as Modified

Comnission
Training Requirements for

Approve as Modified

S#..,."t ^ "(
/tlol-S.J'*

*sr=*-i
() frtocttttrc

r\ lL{
FlB,gouaoU

Npgror-k/

.1 t/
Hpga:ut '4"

Designated Publ-ic Official_s

W\I State Fire Comm-ission
State BuiJ-dinq Code
B 7 CSR4

. Approve as Modified

WV State Fire Commission
Certification of Home Inspectors
8 7CSR5

. Approve as Modified

Office of Water Resources - DEp
Community Infrastructure Investment proqram
4 7CSR61

. Approve ' ',

Office of lflater Resources - DEp
Requirements Governing Water eual_ity Standards
41CSR2

. Approve

Office of lfaste Management - DEp
Sol-id Waste Manaqement Rule
33CSR].

. Approve

Secretary of State
Loan Program for Purchase of voting E#quipnent, software and.
Services
1 5 3csR1 0

At{
I'-.n&JnorcrihLa\-

Approve as MoillTied



6 Secretarl, of State
{l , A Publ-ic Testing of Bal-l-ot-Marking Voting Systems & Precinct

ffi;idffii" 
anr'liis Devices

. Approved as Modified

q. Secretary of State
Use of DigitaT Signatures, State Certificate Authority and
State Reposztory
153CSR30

. Approve as Modified

EruR
. Other Business-b 3



JANruARY INTERIM ATTENDAI\CE
Legislative Interim Meetings

January 8,9 and 1012006
Il-**=*h, :

li:., 'f;;-
Sunday. January 8.2006
2:00 p.m- - 4:00 p.m-

Earl RayTomblin, ex
officio nonvottng me,mber

Senate

Minard, Chair
pe"uring, Vice Ctrair
Prezioso
Unger
Boley
Minear

Legislative Rule-Making Review Committee

Robert'Tlob" Kisso ex
offi cio nonvoting me,mber

House

Mahan, Chair
Palumbo, Vice Chair
Cann
Pino
Armstead
Overington

F
t:

F--
t

t:

+#t
--v
-_€

!
v/

,lu--__; --o*is;lr-*r;g19G.*-ILq*W- -Jru

CSA:A:

:fu,J-tu@wrJJ

:Tl-=



,: ,:

:.:,r

;i1f:i,:"
::) :l..:' .:

i';:." .1,.t., ,., , : 
.,.

t,,:.t,,.....,;".,:

': l':,rl

. ". 1. -',



ti',t,'

ii}i*t
llt I
: :,i'1

i;:fl
. i.',,f,r,
r:rr:{ilr

lr': ::
+:i ii



,:i'
J,.-l:.:

JJT::lr.+-',



&til".*: do

.,i

.i :____
i:. f .:

.j.'.,.i1



TEIiWATI-\IE AGENDA
LEGISLATI\IE RI'I,E-!4AIENG RE\TIEgI COMMITTEE

Sunday, ilanuary 8, 2006
2:00 p.m. and 4:00 p.n.

House Government Organization Comnittee Room

1- Approval- of Minutes - Meetings of December 12 and 13, 2oos

2. Review of tegisJ.ative Ru1es:

a. Racing Comnission
Greyhound Racing
17 8csR2

"*q a

a

Laid Over
Approve as Modified

h Bureau for Pub].ic Eea].tlr Office of Eea].th Faci]'ities

***d"
\\

/.l

f'

b 0.,^w*rrtchd-
Ethics Commission
Code of Conduct for Adninistrative Law Judoes
W,CSRL3
t5g

Approve
r-

* "r\ Licensure and Certification
^^d5U- Hospital Licensure RuJ.e'\crNt*'- 64CSR12

-

Approve as Modified

Ethics Comission
West Virginia Ethics Commission
1-58csR1

Approve as Modified
c

Ethics Commission
Complaints, Investigations and Hearings
158CSR3

*'-l'151-nqP( $R-
Ethics Commission
Lobbying

&g2csstz
t5E

' Approve as Modified



Y. Ethics Commission
FiTing of Verified
WCSRI4
ttQt20

. Approve
\--F

Ethics Comission
CompTiance Audits
L@,CSRL5
t58

o

Etftics
Ethics

Time Records

h.

l_.

-l

k.

t_.

Publ-ic Official_s

"-,N

Approve as Modj_fied

Office of Water Resourcles - DEp
Community Infrastructure Investment program
4 7CSR61

' APProve

Office of lVater Resources - DEp
Requirements Governing Water eual_ity Standards
41CSR2

' jPPl:=
Office of Waste Ddanagement - DEp
Sol-id Waste Management Ru_Z.e
33CSRl

' Approve

Seeretary of Sta.te
Loan Program for purchase of voting E#quipnent, software and
Services
1 5 3CSR1 0

n.

ffisarc

State Building Code
8 7CSR4

. Approve as Modified

W\t State E'ire Comnission
Certification of Home Inspectors
8 7CSR5

Approve as Mo4;L:Fjs_d_

Comission
Training Requirements for Designated

Approve as Modified

WV State I'ire Commission

Approve as Mod-rf-red



p. Secretary of State
Publ-ic Testing of Bal_Lot-Marking
Ba L l- of - S cann ing Dev i ce s
153CSR1 1

Voting Systems & Precinct

' Approved as Modified

Secretary of State
use of Digital signatures, state certificate Authority and.State Repository
153CSR30

q.

3.
^Al( o l'\ rr+ L\rq_Q

Other Business

Approve as Modified
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llSLSRa Raar-n'*, t@U
WEST VIRGIITIA GREYHOT]TD OWIIERS ATID BREEDERS ASS(rcIATION

PO Box 7167
Cross Lanes, WV 25356

January 06,2006

The Honorable Joseph M. Minard
Chairman
Senate Rule-Making Review Committee
West Virginia Senate
Room204W, Building I
State Capitol Complex
Charleston, WV 25305

RE: Rules Of Racing Under West Virginia Racing Commission
Opposition To Proposed Change Requiring West Viryinia Whelped

Greyhounds To Remain In Wst Virginia For 12 Montls

Senator Minard:

We write to vigorously oppose a recent proposed change by individuals to the Rules Of Racing
administratpd by the West Virginia Racing Commission. These individuals pro,posed that greyhormd
puppies whelped in West Virginia be required to stay domiciled within the borders of West Virginia for 12
months in order for the West Virginia breeder to be eligible to be paid supplemental purse awards from the
West Virginia Greyhormd Development Fund (WVGDF). The overwhelming majority of me,mbrship in
our West Virginia Greyhormd Ovmers And Breeders Associaion and therefore an ove,lrfielming majoriry
of every single greyhound owner/breeder in West Virginia pleads no, no, no! In ourmeeting of January 05,
2006 our Executive Commitree voted against the proposed change by a vote of 8 to l. Only one member
voted for the change and he is the principal propon€xrt of the rule chmge.

The majority of WV greyhound breeders feel the change is not necessary, it is not beneficiaf and in many
cases it is not workable. Attached please find a letter we recenfly prese,lrted to the West Virginia Racing
Commissiel on rhis subject We askyou take fime to read it One consequ€,noe ofthe change is that large
breeders (which include the proponents of the change) would unduly profit fromthe eliminafion of
competition. This reduced competition would result from the demise of, or reduced production of smaller
breeders that suffer negative effects from the proposed change. The argument ofthe proponents that the
change is needed to eliminate or reduce'deals' betwee,n or1-of-starte b'reeders anrd in-state breeden is
skeptical amd not logical. The propone,nts story that some out-of-state breed€rs have built *million dollm
dog farms" from *deals" with West Virginia greyhound breeders is simply misinformation. Even if a small
part of these allegations were true, we should not harm a majority of West Virginia breeders to address an
inconsequential proble,m.

Thank you,

Sam R Burdetie
President
West Virginia Greyhound Owners And Breeders Association

Cc: State Se,nator John Pat Fanning
State Senator Donna J. Boley
State Senator Sarah M. Minear
State Senator Roman W. prezioso

State Senator John Unger tr



422Ltttle Sandy Rd.
Elkview, WV 25071
3M-96s-t491

December 19.2005

West Virginia Racing Commission
106 Dee Drive
Charleston, WV 25311

Re: Response To Proposed Rule Change
Requiring WV Whelped Greyhounds To Remain In WV For 12 Months

Ge,ntlemen:

We write to oppose a proposed rule change requiring West Virginia whelped greyhormds to remain in West
Virginia for 12 months. We feel thar this change is not necessary , t}rrt it is not beneficial, and in many
cases that it is not workable.

The proposed rule change is not necessary. This past year the monthly earnings of WV whelped
greyhounds has increased from about $220,000 per month to about $400,0@+ por month according to
Racing Commission reports. This increase occrnred under the prese,nt 6 month rule. The progrann is
working and growing. We should not try to ftr something that is not broke.

The proposed rule change is not beneficial. In fact it will be detrimental. The change would do nothing to
better the quality of WV whelped greyhounds. The change would do nothing to increase income for WV
breeders. However, for several WV breeders the chmge will cause an increase in expeirses. For example,
at times it is cheaper to board a smatl qumtity of pups ors of state than to orpmd one's own frcilities and
pay the fixed and variable cost of keeping the pups in state.

The proposed rule change is not workable. Many WV breeders have invested in ftcilities based on the
present 6 month rule. West Virginia terrain is not amenable to building long dog nms amd taining ftcilities.
Flooding is aproble,m on suitable land" Most WV breeders have built facilities to accommodate young
pups. This meaffl shorter and more narrow dog runs. We put 3 to 4 pups in a smaller run for the first 6
months. BW beyond 6 months as the pups grow older, bigger, and more aggressive (with dominamt prps
picking on less dominmt pups), we prf only two pups p€r nm; rmder the proposed change this would tie up
our facilities for an additional 6 months (from the present 6 month rule to the proposed 12 month rule).
Duing these additional 6 months we would not have our facilities to breed for new puppies. AIso,
greyhound pups at 6 montls of age need to be placed in longer md wider runs in order to stretch out their
strides and to mmeuver; most of thme t)?€ nms ae only available at ors of sElte Uoaaingltaining
facilities. Therefore a proposed 12 month rule would severely cut the present production capacity of many,
and I mean many, WV breeders. There are other reasons a 12 month domicile rule may not be workable.

Practically all greyhormd hainers of yormg pups start training afi or before 12 months of age. Please
consider the combined effect of a 12 month domlcile rulg with a 12 month training age, with winter
weafher conditions and with quarantines. For example, if a breeders' pups were 12 months old in
December or January and his pups had to stay in West Virginia rmtil exacfly the day they were 12 months
old, a boarding/taining facility may not be able to sttrt consiste,ntly training his pups rmtil Mrch because
of frozen taining tracks or bad weafhe,q this could put his pups 2-3 months behind schedule. And we are
familiar with the back-up effect of quarantines and the difficulty to move pups to a boarding/training frcility
during a quarantine; this could also severally put a breeders pups behind schedule. However when a
boarding/training frcility has pr4s before 12 months ol4 the tainer has more flexibility to overcome these
problems. Also please consider tha several greyhormd owners p,refer to strt training their pups on a
limit€d schedule at an earlier age; this uniter prefers limited haining at 8 months of age. Most WV



Page2 - Response To Proposed Rule Change

breeders do not feel the proposed 12 month rule would be workable.

The proposed rule chamge would have a detimental effect on the distribution of developme,lrt frmd monies.
As previously discussed several smaller to medium sized breeders would have to cut the nrmber of pups
they produce. Some small breeders would be forced oW of business. This would eliminate a significant
portion of competition for the few large breeders in West Virginia The few large breeders would realize
proportionallymore income and the smallerto medium size breeders would realize proportionally less
income. It see'ms this would be a detrime,lrtal effect contary to the intent of the law.

Having talked with the new Executive Committee Elect of the West Virginia Greyhound Orryner's and
Breeders Association, I can say that l0 of I I members oppose this proposed rule change. Obviously the
newly elected Executive Committee cannot vote on this issue until we take office in Janrury, 2006.

Because this proposed rule change requiring West Virginia whelped greyhounds to remain in West Virginia
for 12 montls is not necessary, because it is not beneficial and in fact will be detrimental, because it is not a
workable change, and because it will cause an effect contrary to the intent of the law, we ask ttre WV
Racing commission to recommend this proposed ruIe chmge not be considered.

Thank yorl

.6M////M
SamR. Brndetre
WVGOBA President-Elect



Hospita! Licensure Rule Excerpt
64 CSR 12.8.7

8.7. AnesthesiaDepartment

8.7.a. There will be an organized anesthesia department under the supervision of a
physician specializing in anesthesiology licensed by the West Virginia Board of Medicine or West
Virginia Board of Osteopathy in West Virginia who will be responsible for all anesthesia administered
in the hospital.

S.7.!. Anesthesia may be administered only by a licensed practitioner permitted by
State law to administer anesthesia" a certified registered nurse anesthetist as permitted by state law or
other professionals as permitted by the medical staffand state law.

8.7.c. A pre-anesthesia evaluation will be performed no more than forty-eight (a8)
hours prior to surgely by a practitioner qualified for the administration of anesthesia.

8.7-d. An intra-operative anesthesia record will be completed for all surgical patients

8.7.e- A post-anesthesia evaluation will be performed within forty-eight (48) hours of'
surgery for all inpatients by a practitioner qualified for the adminirtrution of anesthesia.

8.7.f. Content and format of the pre-anesthesia evaluation, intra-operative anesthesia
record, and the post-anesthesia evaluation will be determined by hospital policy.

8.7.g. Safeguards in the use of various types of anesthetics will be established by
written policies in accordance with the National Fire Protection Association.

8.7.h. All equipment and medications utilized in administration of anesthesia will be
stored in a secure, safe, and readily accessible location according to current professional standards. .A.ll
equipment will be serviced and maintained by qualified technicians
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6.8.a If the Commission receives a late report that is not
accompanied by the appropriate late fee parrment, it shal-l- notify
the lobbyist in writinq of the late fee which is due and pavable
within ten (10) workino davs of the date the notice is mailed.

6.8.b. Lobbyists who fail to pay the appropriate late fee
within the required time limit shafl be subject to suspension
under the same conditions that apply to filing thej-r oriqinalperiodic lobbyi-st reports.

6.8.c Upon written request, the Commission, in its
discretion, may waj-ve or reduce fate fees based upon a showing of
extenuatinq circumstances including. but not limited to, a death
in t.he immedj-ate family, severe illness, and other compell-ing
circumstances whi-ch mav constitute
just cause.



AMENDMENTS TO ETHICS RULES ON LOBBYISTS

l. Amend Title 158 Series 12, Section 3.8 by adding the words for professional
setrvices" after the word "contragts."

RATIONALE: This clarifies which services are included and is consistent with
the'lrofessional services" language in I 5 8- I 2-9. I

2. Strike out the entire sub-section 3.8.c.9 of Title 158, Series 12.

RATIONALLE: This language was originally meant to protect lawyers who draft
legislation or give opinions as to the same. It is unnecessary, since lawyers are excluded
from Consumer Sales Ta:< by a separate statute. If lobbyists are granted+Fe&ssjoaal
status, this zubsection would negate the entire purpose oftle rules. If the subsection
remained, lobbyists who draft legislation and give opinions on the same would be
rendering professional services, but would be excluded from the definition of lobbyists.

S l-q"a- l ]*r* o r T c^\ c^n W<--t" b r., *-L{
c-f-F L^i.. \"4- o-r,ucuo\h^-a^A-*. ,
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Division of Water ard Wasts Ivlanagememt 
'

Wfft Virginia Deparhent of Eovircrmeutal hotectim'
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This letts is in reapouso to the West Virgiria Depqggnt of Envibnmental Protegtim

(WVEXD) tefts dated Augrut 10, 2005, t'ttbtttfr for G Errrircnmemal Hotection Agenqfe

(EPA) cousideratiou and review of a p-3ot;;dd;t tt West Vlrginia 'Rdquircmetih'

Goveraing \Yucr Aua$ty Stasdards" (\IIV dtth.t ryPlith1u 
variaoco for chloide oritcrion

in WErd llollow. Included in tbe letttr i. uiugi.f.n"c history ofthe-nroqosed aur€ndmrnt and

transcripts of the publiobering' uoaet su'-;;to cwq'.uqF f'* Corpo'ratiou (UCC) sent

to EPA a copy of a Oocumwt IUUA "CUiinotion of lppUotiou for Varianse from Selmtetl

NrmEric Water apafity CdtEriF fol C6lofile lt-W"A ffitifour" (UCC reput)' We appreciato trs

cpportunity to revisw-ihis u.*O-*t U* it it Uoloe fioulirtd i*itU Oe West Virginia

I*gisiafrre.

A vmiance ould be an acceptable approoch ftr plovidip ucc a shortaer,n exemption

formeetiug ths chtodde qiteriahgardgoilowi howerver, wohave qt$ry and,commente

reead1og the bases for the vriance- rn aOnJil"g"",qu to Sestion i'L'd,tg'z ofths WV rule

spmifisa[y statw thatthe vuianceis'bas'd oo *drultyooouniugpollutant^conccnmtions'' As

such EPA assumest the WI;DEF i, propo*fjtbit;**beceuil' under 40 CFR' 131'10GX2)'

it can be demonsffatd Sat attainiug tbt d;;tujd *t it not feasible due to "the na'unally

oocuning pollutant coucentsationprevenrneftaiueniofthe use'" EFA alno assuncs that

West \firginia iE relyiug ou the intornatiou in tU. UCC report to justi$ the naturel conditions

factor.

Bac,kground

UudsrtheCle0nwatgrAct,EPAblsapprovedvariances6spaltoflltaf'lwaterquatity
standads. Variauces arE Uged by sone St"".i[F de r $hod'tels e'lrcoptiou Son meeidng

oertain othen'ise applicable woter quality staud;ds. Ag€ncy guidance on varisos identifies

ffiD
*Lu,
qs o;FlcE

R

€}lffildlonI[a9.ncgdeilhwclcblapqww$ltlMt%po*eorcnr,etft*arari!pracaseh|orlnefrw..- 
citstt*ttirr'ytceEold&lbl'800-43&.%74
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o
whet thg Agpncy beliEves to be tbe essential elffi€Dts of r varianoet Gerrerally' EPA appoves a

vuianc,e whsrs thE Shre:

I dmonstraf,es tbat one of the we movel factors (40 CFR 131'10(g)) has been safisfied;

, idmtifiee andg'ustifies the vtrian.ce nunsrioal critsria that *ill arpty druing fio e'dstfmse

of thevarimcq

r etabtiehee ihe variaroe as close to the rmiledying nrmerical sritEria as is Foseible;

, dos,s tot othswise modif, se rrnderlying aumErical oritoria md ie application to other

discbrgiem;

r demolstrdes that the edsting uses will etill be protscte4

l 4oEslot Ex,Empt the didchrger fron coupliaase with applicablo tecbnology or oths

water qualitY-b asd limitn;

> dcmonEtatw ftat altErostive contol ffafegies were €'valuated as prt of the showing thot

stadards were trot attainabtE;

rlcriteriat'o have fulI
npon olryiration of ths varianco, 4plie$ the uudcrlyingnruneficr

regulatoryoffect; enil

reviewe the variauce every tbree yEaIS, at a minimtrU, qDd sxtm'to it oaly where the

oonditiou for grandng the variance otill apply'

AE witb my othcr change in wotrer quotity staDdsrds, 
1 Tnance 

is aub! ect to pnblic rwiew

throug[the state proced'res. Wit'n'op#;;y "f 
tht *" ry"* i! 't0 

CER t31'l06) tbat a

Sbte6 wishm to uss to dffionshats tbet afltnifithe uso i'*i feasible' EPA expwb to see

justifioations ttar art *ientinoafly creilibl*.C-*oi'onntotaUypmtestivo' Each jrrrtification

sbouldbe well documsnted aud should rl3E ionUt t[* Utt is aCeqruro ! both qualily and

qudtity. Se€ 40 CFR 13iS(0. Listed 9lo* *o *-oprolininary questions and comuents oD

the a*t*eae submifted to supporttheUCCvuiuce'

Qnesti. ous e gsm$g$tr

The ucc repofi states thet 'harrrally occuriug-Foll.$ant oon'ce'ntration repden tbe

sxisting ugmeric waten qgality criteria,mJiiltlo';EioifouUy the U=!! qnort Points tro the

hi*oric use of [foru historic ud ono .r,"";,f 
"L 

U*pi *A tptinp' &ilting for salttrine fur

rsee488R51400,51403 (Nov. S, tgi3); 61$l.367n:gff159(July7' 1998)'l[aterQuality

sundsrds (wQs) Handbook at 5-12; M.1*;it;fi';EPt'; 9F. ofw*er. 'varimcee inwats

ardiry Stmdards," t{a.h 15, 1985i and Ue"iJ* "iG 
GEDdtIl cottssl N0' Sb' In Rc Bctuohcm Srel

Ccporatiou Marcb 29' 19?7.
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o

food and cirermisal prodtrctio!, and salt briue ernoogntered fitritrg thp dritlhg of oil and gas wollen

;;;;*t"t ni nrmratty oco'ning poltuast Bobasffirotr facton

. Salt wclls Gisbric or crrneot) are ttE fe$ilt ofhrrma lilPast$, Dot Eahlml conditions'

, Docummtafion in suppoil of the vuianae should deecdbo fue natrual conditioa iu terms

of the qrulity of surface w.ten lootit16ff Out"l tnut eftts (or w-ould td:t) 
^T 

the abgence

ofhrmo-cnsEd pollution or di"G;; (saltwelle ee). In o&9 worls' the STVDEP

sholild dernonstate how thE "rfi*l-Pt*de 
abas dlpith the obs€rvod excedrnce of

tbc chloride odteria in Wafil Hollow,

, ThE UCC report only providerl chloriilg d& for outlet 008" Howovq' in ordm to a$laitr

se "n6tural conditiono orwuoriuow *an* it excosds the chl0rids cEiteriq

sgppoltigg doclmentation sh",ildft"ide 1a'tteat *atcr quality data anil the borudaries

wberc the natwal couditioaudll Aply.

Atso tbe ucc report troteE "ftat althoug! *lt brys ile-ioing 4geillts 4,9 *: in the winter

mouths, the daf,e *ot*ir thBt tbis to*t it oJt reponsible for the consisteutly elevated

chloridss in th€ 008 outfall."

' It is not clffi. to EFA that the given date conftms tbEt ths do-ioilg is notcorutrbriug n

tbe chloride elevaflon in outlet oo[. so*" of the hispst c,hlddilevElein the $ven dzta

sst ocgur ir tbe spriug, wintemod fdl, aua corl9 *outpo4 to yrlr or l,{l ffios&ll's'

Iastly, sv€tltheilmsmuE flowe irto outletoo8 (wardHollow hporlDdmen[ storE

wsref frr. tdp*lq"tion, the itAa*Uf ;tet- i,ooa.ntttt, leashate gql: ftt W\IDEP

should waluate the dsta and dete!:nine tfindced the chlorides il outlet 00t are not

ooming frou the UCC's de'ichg'

The stafe must d€mof,sEat€ that altemative coutrol silategies weo e1$1ytnd asp{-of

the showiug tbat sta1dads $r€6e Dot attairabte. the UCC rqportitate trat "[aJlternativo efluent

control Et6togis cannqt be *A Uouruu o"if* 008 iS ooon*tnut-iog storm water and caonot be

manipulatod."

. The primary method to contol $torm walerr diechargm is tbrougb the uso ofbest

maugoment pradicos. Please cffi *rm the UCi repoil meons by iloaunot be

maip-utatea"'and ocplain what if any best managemut practices are presEDt'

Finalty, note that these qtrestions are mealt to belP us waluate wbethef chlorides a,e

nat'rarry ooourring pouutrnts in s/.rd i"ii;. w*t viriiuia aould cousids apptyne another of

the other 40 CfR 131.10(g) feosibility f;tots, in orderto-eupport thE u*31?-|ft* qumtions

may be ryplicable depending on ths r*rntiUd'f.@ ^q** For exmple' if wlfDEP detmed

the ingueiliable bumm-sauseo cotrodugfrrrt* t+o ifn rrt'l0(gx3D to be qplicgble in tbie

case, w\zDEp *oure consia* ffr"i"gj*rrt"og;;"dt"l coutrol rneisures to demoasfueie ftat

tbS sources of chloride sanDot be redn"fra" It should atso conEider thc permanonce of tbE

dmogo, rhc feasibitity of abatingthn *foJao or Oe additionat mvfuonuental dmagc that ney
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rEE ff fio,m FhdnEring tb disohree' Sidhly, tb ryplMion of a diftrcd 131'10G) Scfior

nay requirc ofu rcbrnnt msideratios'

Yorn rryruoto thSSe pEplrnf"t"tyquedons willasdst rtswithorroontiuued rwisw of

tbe wad Hollow dorids cilltfu vili-d. Ash' T-q* y* sr tb opoilmiry to

corEEoL Ifyou havc auy gue*5os pl** t[ffifl Adfisoru d (215) 814 3392

gbcrtr€ly,

SracrRotegdonDivi$on
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7.3.19. This license does not authorize the licensee to fansfer possession or resell wildlife.

7.3'20. This license is intended onlyto allow Incorpmated Sporsrnen Clubs to acquire tive-trapped
foxes and raccoons from legal trappers and/or commercial dealen for ttre prnpose ofrestocking.

7'3.21. Raccoonandfoxesheldunderthislicensepriortoreleaseforrestockingmaynotbeusedfor
the training of hunting dogs or in dog field trials.

7.3.22. Raccoons and foxes obteined from a trapper cannot be housed or held in the same facility, or
housed or held in the same cage as aninrals obtained by ofier means

7.3.23. Foxes and raccoons acquired under this license strall not be released on Dublic lands or the ,

lands of another without written permission of the landowner. I

7.4. CaPtive Cervid Facility License. The followine terms and conditions will apply for this license
regardless of when the license was issued or whether or not the license is simply beine rmewed- unless
otherwise specified in the rule.

. 7.4.1. APplications shall be made on forms provided by the Division of Nanral Resources and
ilspecdons made by both the Law Enforcernent Section fLE$ and Wildlife M
9ryrylrin! if the facility meets.equircments of t}re license. ttrere stratt Ue a nonrenrnaalte aeptlc*ion fee of
!250,Q0 for each ne* application for a captioe cervid facilitv license. Th@
Cervid Facilitv License shall be Sl0.(D.

7.4.2. A public hearing will be conducted in the appropriate counw to solicit public concerns and
comments related to lhe prirposed Captive Cenrid Facilitv.

7.4.3. Each licensed Captive Cervid Facility shall be issued a unique and nermanent identifiing
license nwnber.

7.4.4. Wildlife enclosures must meet the minimum requirements set forth in this section and Am€ndix
& Plglded that all captive cervid facilities licensed before the effective date ofthese rules have until ianuary
l. 2008 to complywittr tlre fencing and pen size requirements of this rule.

- 7.1:5,. The facility shall be constnrcted of such marerial strengttr and desim to conain tre captive
animals within ttre enclosure. safeguard both the captive animals and the public aeainst injur.v. preveni thi
tralgmission of disease by direct or indirect contact from ttre captive animali to wild white-tailed deer and the
Dublic. prevent escaoe of captive animals and prevent wild whie-tailed deer from entering the snclosure.

7.4.6. Perimeter fencing mus be adequate to prevent in$ess or egress of Cervids and must be
desitmed and constructed to take ino account topographv and terrain features and be constructed to withsund
commmlY expected occurrences that would cause the fenc€ to be breached. Such occurrences shall include.
but not be limited to. high winds. ice stomis. large snowfall amounB and flooding.

7.4.7. The facilitv shall be double-fenced with a minimum ofttuee (3) feet and amadmum of six (6)
feet of cleared gound betwecn the perimeter fence and the outside fence. Provlled that the Diredorma), issue
excePtions td the required distanc€ between the fenc€s on a case by case basis to accommodate vegitdion
contr, ol. The distance between the fences must be the minimum prrctical disance required o accommodate
mechanical removal of vesetation. For these exemptions the Direstor will require mitigating measure to keepf

ll



cervids from between the fences. The outside fence must be a minimum of six (6) feet in heigfit and

constructed of woven wire or electrified high tensile wire to exclude nose to nose contact between caPtive

animals and wild white-tailed deer. The requirement for double-fencing shall apply to all new captive cervid
facilities. Existing captive cervid facilities shall be required to meet these double-fencine rcguircments by

January l. 201 l. and existine captive cervid facilities shall b€ required to demonstrate substantial prosr€ss

toward meetine these requirement be annuallv completing double-fencing construction on at least 2(P/o oftheir
faciliw.

7.4.8. The prerimeter fence shall meet the followine requirements or equivalenl Fence material m9$
be New Zealand sqile deer fence or equivalent total heisht of fence mustbe a minimum of eiCht (E) feet for

elk and ten (l0I feet for all ottrer Cervids: a minimum of eieht (8) fe€t of woven wirc must be used on the

bottom of the ten (10) feet fence: minimum 12.5 gause high tensile woven wire with lockind knots and a

maximum six C6) inch spacing mus be used: posts must be metal 'T'-posts. treated 4 X 4 posts. 6 inch treated

round post or eauivalenr comer posb rirus be properly braced and installed: posts must be properl:r spaced

fence from the fall of a tree or structure: gates must be of sufficient strength and construction with no eaps:

gates must have functional locks fencine must be propertv afiached to post bottom strand of fenc€ must be at

ground level and reinforced: and water courses. sullies. dirches. eE. must be oropedy fenced to orevent escap€.

7.4.9. The minimum size for cafrtive Cervid facilities shall be 5.000 square feet for one animal. The

enclosure size shall be increased b], 25%o for each additional animal. Stockins densitv mu$ allow for €round

cover durine all seasons: This requirement applies o new captive cewid facilities or for existine facilities aftET

January 1.2008.

7.4. | 0. The faciliw shall orovide appropriate shelter and beddine maferial forthe caDtive animals thd
protects thern from inclement weather.

7.4.1l. Fresh drinkine water shall be orovided dailv.

7.4.12. Captive animals shall be fed dailv. Fmd must be wholesome palatable. fiee from
.contaminationandofzufficientquantiwandnutritivevaluetomaintainallanimalsingoodhealth. Norrerson

shall feed any Cervid with an], material ttrat contains protein derived from ary mammalian tissues.

?.4. I 3. Where necessary. fecal and food wase shall be removed from the enclosure daillv and stored or

disposed of in a manner that prcvents noxious odors or insect pests. Food and water containers shall be kept

clean. Hay. sraw or other bedding marerial mustbe replaced as needed. All wa.ste mu$ be diqposed of in a

tegal manner. Food. urine. fecal waste. and soils exposed to these waste materials mu$ not be disoosed where

it may be Exposed to free rangine white-tailed deer.

7.4. 14. All cervids must be kept free from parasiter sickness or disease. If sick cervids must be gvetl

immediae professional medical attention or be humanel.'r destroydd. Routine sampling and diagnostics for
disease and parasites mal, be required by the Director. An annual examination of each animal by a state

licensed veterinarian shall be perfonned and a report submi$ed to fte Director. All testine of captive Cervids

shall be performed by an accrcdited veterinarian certified by the USDA to perform testing on Cervids.

0
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7.4.14. All cervids-must be \ept fre-e from parasites, sickness or disease. If sick, cervids must be given
immediate professional medical attention or be humanely desfoyed. Routine sampling and diagnosti6 foi Oiieuse
and parasites-m?I be re-quired by the Director. An annual ixamination of each-animal b'y a state tice"seA
veterinarian shall be pe-rformed and a report submitted to the Director. All testing of ciptive Cervias riuU U.prformed by an accredited veterinarian iertified by the USDA to perform testing-on Cervids, iocfuaioj-CfVO,
TB and brucellosis testing. The collection of sampies for cwD bsting shall be pireformed by'trained pErro*rr
within the West Virginia Division of Natrual Resources. For the purpo; of collecting tissue for CWO testing, Ue
:aptive. cervid facftity licensee has three options: (1) the licensie shall deliver to i West Virginia Oiu[i3n of
Natural Resource District Office the head ol the cervid; (2) the licensee shall deliver to a West Vitgi"iu Diuirion
of Natural Resource District Office the entire cervid with-the head intact; or (3) the licensee shall coitact the West
Virgilria Division of Nahral Resources' District Offrce regarding the cervii to be tested and the West Virginia
Division of Natural Resources- shall go !0. the facility and obtain the tissue samples. After the West Viriinia
Division of Natural Resources has obtained sufficient and necessary tissue sampl.i, thr remaining tissue rn-iy Ue
shared with the captive cervid facility licensee.
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7.4. 15. The co-mingling of different Cervid soecies or Cervid species and livestock will not be

lermited in the sarne oens without written aporoval of the Director. If different Cervid soecies are housed at
the sarne facility. the], must be separated into different pens that are doublefenced oi othenvise prohibit
contact between the different species. Food water and waste material from different Cervid species must not
be available to or exoosed to other Cervids in separate pens or to free rangrng whie-ailed deer.

7.4.16. The facilitv shall not restict the movement or trap existing free rangine deer inhabiting the
land on which the facilitv is constructed DNR personnel shall verit, the absence ofentrapped deer. and such
verifieltion may require mow cover for the detection of deer prior to the rel%se of anl/ captive Cervids within
the facilit-v.

7.4.1 7. The captive Cervid facililv shall abide by all the reouirements in DNR Leeislative Rule 58
csR 63.

7.4. 18. Each captive Cervid shall be marked with a unique tasoo in the ear. a metal ear tae with a
unique identification number affixed to the ear. or other oermanent marker approved by the Director. and a
unigue marker visible and identifiable from 50 yards. Exceot that a unigue tattoo in ttre ear shall not be
re<Luired of Cervids less than six (6) months of a&e. The Director may exempt cervids currentl), in qdsting
Commercial Shootine Preserves from this tagCrng reouirement provided thu the licensee will orovide an
annual minimum of 30 cervids or I0 percent of the cervids whichever is less in the enclosure for bioloeical
sampline and provid€d that all cervids that are handled or added to the enclosure shall be taeged md
inventoried. This exemption shall be reviewed and may be rcvoked after 5 ]rears from date offilin& This do€s
not abrogate requirementq of providine cervids for biolosical sarnpline described elsewherc in thse rules.

7.4.19. An accurate and current inventory of all the animals iri the captive Cervid herd will be
maintained on forms provided by ttre DNR These records shall indicate dl wildlife acquisitions sales
Dossession transfers. escanes births mortalities and appropriafe permis. Records shall show narnee
addresses dates sales documentaion. tag numbers. and orieins or destinations ofall transactions conc€rnine
cantive Cervids

7.4.20. A copy oftherecordsof all acouisitions. mortalities births. sales orpossessiontransersshall
be forwarded to the District LES Captain within l5 days. Applications to receive or transfer captive Cervids
shall be made on forms provided b], the DNR Prior approval strall be obtained from the Director for the
movernent ofcaptive cervids. and shall be conditional on negafive test resufts and herd accreditation for TB
and brucellosis as defined by the USDA. All zuch tests must be performed by an accredited veterinaian
certified b:r the USDA to perform such testing. Failure to obtain approval for ttre tansfer of a Cervid prior to
the transfer of such Cervid shall result in a $ I q)0.00 fine per animal levied against both the facility rcleasing
the Cervid for transport and the facility receiving the Cewid and the possible suspension of ttre game farm
license ofthe facilitv releasine the Cervid for hansport and the facility receivine the Cervid.

7.4.21. Only animals comine from a captive Cervid herd within the stale with an ongoing and
aDProPnafe CWD surveillance record for u least 60 months may be received by a captive Cervid facilitv
licensed afterAugust 9. 2005. If a captive Cervid facilitv hasbegun amonitoringprogram eriorto Janua{v l.
2005. and has continuedthis program forat least 36 months. ttre facililv may submit its monitoring recordsto
*re Director and seek consideration by ttre Director for requess to move Cervids. Based upon this review the
Director has the abilitv to approve or deny transfer of Cervids

7.422. No animals or genetic material may be received by a captive Cervid facility that have
originated or been housed with animals originating from an_v state that has a confirmed CWD or Tuberellosis

l3



ffB) positive Cervid in the las 60 rnonths:.RtolldS4JhglilgqstgtgEgygqrgn! btgptjUe=Wryj_d=sgevls - - - maoproved by the Director on a case by case basis.

7.4.23. All Cervids sold or transferred from a licensed captive Cewid facilit-v shall be tested by an
accredited veterinarian for any future approved live animal test for CWD prior to movemenr

7.4.24. Fawns under the age of six months may not be moved or transferred: Provided. That fuwns
belorv the aee of six months may be moved or transfened if the fawn orieinarcs from a certified TB free herd
and is tagged with a unique marker visible from 50 vards,

7.4.25. Every effort will be made to prevent escapes of animals from captive Cewid facilities. All
escapes shall be reported within 24 hours to the District LES Captain. Failure to reportan escaped Cervidwill
result in the immediate forfeiture of the captive Cervid license. Any neelieentactthatlejql$jqq4)tv=e=ClEvidls Ddeted: csndition wticl

Dd€t8d:

md sh8[ b€
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7.4.26. Any animal that escapes from a caotive Cervid facilitv shall be killed by DNR personnel.
ADPropriate samples shall be collected from the animal by DNR personnel. and these samples *rall be
wbmiued for testing for CWD and other transmissible diseases. All costs for killing anerqiErlrl tlrQt=e$Ag$_ _ - -
due to a negligent act including collectine the samples and testing shall b€ the responsibilitv of the licenseeL _ _ -

7.4.27. Under no circumshncas shall captive Cervids be intentionall), released into fte wild.

7.4.28. The captive Cervid faciliw. records and animals shall be periodicallv insEsted by an
auftorized representative of the Director. on a case bv case basis" to assure compliance with all requirements
mandated bv statute. rule or terms and conditions of the license.

7.4.29. The Dircctor shall require the licensee to'submit aporopriate samples for tesine and eruoll in
federal govemment national disease prevention proerans zuch as but not limited to. tuberculosis herd
accreditation status as defined by the USDA as a term and condition of the captive C€ffid lic€nse.

7.4.30. AnvcaptiveCervidsthatdieofunknowncausesand/orareslausheredshallb€r€portedtothe
District LES Captain withiri 24 hours Unless ottrenvise insructed bv ttre District WRS Game Bioloeis or
rvVRS Deer Project Leader. the licensee shall submit the animals to a licensed veterinarian to dercrmine cause
of death or condition and reocrt these findings o the Disfict WRS Game Bioloeisl

7.4.31. Aoprofiale samoles. as determined and directed by the DNR from all captite Cenids over
six months of age that die and/or arc slaughtered must be submitted for CWD testing to a USDA appro\red
laboratory. Testing for other transmissible diseases malr also be required- All costs forthis disease e$ing and
surveillance shall be the rewonsibility of the licensee unless federal funds become available.

7.4.32. It shall be the licensee's responsibility to ensure that the DNR is notified in writine of the
CrrVD test resuhs within five (5) days of completing the test Should any sample test positive for CWD. the
licensee shall immediatell, notiF. by the most expedient means possible. the Disfict LES Captain. District
WRS Came Biologi$ and WRS Deer Project Leader of the test resul6.

7.4.33. Should any animal test positive for CWD within the caotive Cervid facility. the facility shall
be immediately quarantined and the captive herd shdl be immediately depopulated under zuidelines
established'collaboratively by the DNR USDA and West Virginia Department of Agiculure.
Epidemiologrcal investisations shall be conducted to identi& an), captive Cenid herds linked by animal
movernents and approoriate actions. possibly including quarantine and tesing of linked animals shall be aken.

Dd€tEd: fu €s€sP€d

Dc{efed: Aw dmare oririrv
rcslting fiwr thc sqlc of cativr
Cen'i& hcld mder this licrosc shsl bc

t4



-. 
4U costs associated with the quarantine and depopulation shall be tlle responsibility of the licensee unless

L federal funds become available. In addition. the DNR will immediatellr initiate astive and agCressive CWD

- 
| zurveillance of wild white-tailed deer outside the infected captive Cervid facjlitv,

7.4.34. Caotive Cervid facilities shall be required to enroll their herds in the USDA-APHIS CWD
herd certification proeram. when the orogram becomes effective. In addition. a hed plm shall be dweloped
that minimally includes actions dessribed in the USDA-APHIS final rule. or if not available the promsed rule.
that applv to the positive herd- eoidemioloeicall], linked herds. and the facility.

7.4.35. Failure to comply with these rules will rezuh in ttre revocation ofthe Captive Cenid Facility
License. Revocation shall count as a lapsed license requiring a new aooliccion to be completed and requiring
that all rules and reeulations applyins to new captive Cervid facilities be followed to obtain a new Captiye
Cervid License.

# 7.5. Fish Pond License. The following terms and conditions will apply for this license.

+4+7 .5.1. The licensee must assure ttrat his plant or pond does not interfere with he free passage of
fish.

W7.5.2.The license€ mustassurethatany waterdivertedto his plantorpond doesnotviolaethe
riparian rights of other landowners

+& 7.5.3. The liccnsee must assure that his plang pond, or diversion will not interfere witr the
public socking orpropagation of fistr frequenting neighboring wuen.

+.4E4E7.5.4. Ifthelicensee'splantorpondissuppliedbywatersdivertedfromanafirralsrearn,the
diverted watersmustbe adequately screened in ordato preventthe movenentoffish to orfrompublic rrms

?45; 7.5.5. The licensee must obey Division rules goverring the conrnercial sale ofwildlifc (5E CSR
63).

W7-5.5. The licensee must display his license in plain view in the vicinity of his fish pond(s).

4+ 7 .5. Fish Sales License. The following terms and conditions will apply for this license.

H 7 .6.1. The licensee must obey Division rules goveming the conrrercial sale ofwildlife (58 CSR
63).

1#7.6.2. The licensee must display his license in plain view at his place of business

# 7.7. Pet Permit The following terms and conditions will apply for this permir

4#7.7.1. Cageg pens, or otherenclosures housing wild pets mustmeetthe minimum requiremenB
set forth in Appendix A.

W7 .7.2. Food of sufficient quanu'ty and nutitional value must be provided daily to mainain the
wild pet in ahealthy sate. Fresh drinking waier must be provided daily.

tr# 7 .7 .3. Fecal and fmd waste must be removed from cages daily and stored or disposed of in a
manner which prevenb noxious odors or insect pests. Food and water containers must.be washed weekly.

Ddd!



SsosRt'tt DNR

Joe Manchln lll
Govemor

Drvrsrolu or Narunal ResouRcEs
CapltolGomplex, Bulldlng 3, Room 669

19fl1 Kanawha Boulevard, East
Charleston VW 25:105.0660

TDD (304) s5$1439
TDD 1€flt-3546087
Fax (3{X) 5ss2768

Telephone (304)55&12754

January 6,2006

VIA HAND DELIVERY

Lindsey K. Griffith
Jackson Kelly
Attorneys atLaw
1600 Laidley Tower
P.O. Box 553
Charleston, WV 25322

Re: Response to January 41 2006 correspondence

Dear Ms. Griffith:

I received a copy of the January 5,2006letter that you sent to the Division ofNatural Resources'_1fu.t:.Keilet-M. Goes. I was oisappointed by the tone andgratuitous accusations regarding tlJ oNn3-;*.;; of cervids. Fwt6er, based onrepresentations to senator Facemyer ulF: rr"..u"., zo ,zoosmee..ng, I had expected toreceive draft revisions to the 58 isn o+ that reflect tl".*p""t tions of the captive cervidfacility owners' Finally, t believe that Ji prii"r-ld;; meeting anticipating thar theDeer Fanners Associuiioo *outd report back regarding whether or not its Board ofDirectors had accepted the compro*ir", that we;ham;ered out x thatmeeting. Theresubmission of the November ig'z}os.letter was not helpful as it imFlies that no accordwas reached on December 20,200s,and that * o"i-y-t'elief after uiut .*ti"g.
After reviewof your letter and q9: spirit of cooperation that I believe SenatorFacemyer e4pected froT all prtti"t, tl. Division orNutorut Resources is submitting theattached revisions to 5g csn o+ il ry** ""-o-J* to the concen* of the deerfarmers' The compromises address all,four ortn.---uioi.* raised in yor:r January 5,

fl:fift and all of the issues tnat I Greved were.".Jio after the o""!-L, zo,zboi

specifically, the revisions allow for the innastate movement of cervids with myapproval (7'4'22) although I cannot allow, at this time, interstate movement of cervids.The rules have alwayt outlin"d a monitoring prog.u- tnuGcorporates all elements of a

Frank Jezloro
Dlrstor



Lindsey K. Gritfith
January 6,2006
Page2 of3

progrElm' As was dfcyry9d-at length at.t!e meeting, there is also a grandfather provisionin the rules. (7.4.r8,.7.!:rg?l.q.io, i.!.r],7.4.2g,7.4.2g). The revisions arso offer acompromise on the double fencing and other fencing issues. (7.4.7 and,7.4.g)i. Finally,regarding protocol, the Divisioo oiNut oul Resourcei has redrafte d,7.4.14to address theconcenN raised by the deer famrers.

Sincerely,

-- ,0/n-"J,try*
Frank Jezioro
Director

Enc.

FJ:kgl
cc:

The Honorable Karen Facemver
1900 Kanwha Blvd., East
Charleston, WV 25305

P*, address: Rt. I, Box 142, Ripley, WT/ 25271)

,"/ DebraGraham
Legislative Services
West Virginia
1900 Kanawha Blvd., East
Capitol Complex, Bldg 1, Room MB_49
Charleston, WV 25305

Brian Hehniclg Deputy Secretary
West Virginia Departrnent of Commerce
Capitol Complex" Bldg. 6, Room 525
Charleston, WV 25305

Joseph M. Minard, Chair
Legislative Rule-Making Review Committee
West Virginia Senate
State Capitol Complex, Bldg. l, Room 204W
Charleston, WV 25305



Lindsey K. Griffith
January 6,2006
Page 3 of 3

Virginia Mahan, Chair
Legislative Rule-Making Review Committee
West Virginia House of Delegates
State Capitol Complex, Bldg. 1, Room 2l5E
Charleston, WV 25305



t LEGISLATIVE RULE.MAKING REVIEW COMMITTEE

Sunday, January 08, 2006

I move to reconsider action taken at the December interims on
58CSR64, Miscellaneous Permits and Licenses.

EMILYJ. FLEMING
Asslstant to the Dlredor

West Virginla
Division of Natural Resources

-..re Capltol Compler
Bulldlng 3, Room 669
19q) Kanawha Blvd., East
Charloston, \ ru 25305.06€0

Office: (3O4) sfi-276/
Fax: (304) s58-27@

EInall: emllyflgmlng@n rdnr.gov

c€t\- d\o ojs6
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Monday, ilanuary 9, 2006

6:00 p.m. to 8:00 p.m. Legislative Rufe-Making
Review Committee
(Code 529A-3-10)

Earl- Ray Tomblin Robert "Bob" Kiss
ex officio nonvoting member ex officj-o nonvoting member

Senate Eouse

Minard, Chairman Mahan, Chairman
Fanning, VJ-ce Chair Absent Pal-umbo, Vice Chair
Prezioso Cann Absent
Unger Pino
Boley Armstead
Minear Overington

The meeting was cal-l-ed to order by Mr. Minard, Co-Chairman.

Debra Graham, Chief Counsel, reviewed her abstract on the rule
proposed by the Department of Natural- Resources, MiseelTerneoas
Pemits aas Lic,er,ses, 58CSR54, stated that the Department has
agreed to technical- modificatj-ons and responded to quest.ions from
the Committee.

Ms. Mahan moved thaf t-ha nranncs6[ rule be approved aS
modified.

Mr. Minard moved that t.he Board be requested to withdraw the
proposed rule. The motion was adopted.

Frank Jeslow, Director of the Department of Natural Resources
addressed the Committee and responded to questi-ons.

The motj_o- 'r-n ron,roqt. Withdraw waS adopted.

Connie Bowling, Associate Counsel-, explaj-ned her abstract on
the rul-e proposed by the Division of Eighways, MiscelJ.aneous
Pennits and Licenses, 157CSR6, and responded to questj-ons from the
Committee.

Kathy Hol-ts with the Division of Highways responded to
questi-ons f rom the Committee.

Dan Hapney with the Unj-ted Mine Workers responded to questions
from the Committee.

Ms. Mahan moved that the proposed rufe be approved. The
motion was adopted.



o Brian Skinner, Associate Counsel, reviewed his abstract on the
rul-e proposed by the Departnent of Agriculture, Voluntary FarmLand
ProtectioD Program, 61CSR26, stated that the Department has agreed
to technical- modifications and resconded to questi-ons from the
Committee.

Les Shoemaker with the Farm Bureau responded to questions from
the Committee.

Ms. Mahan moved that the proposed rule be approved as
modified. The motion was adooted.

Ms. Boley requested to be recorded as voting No.

Ms. Mahan moved to direct counsel- to draft legislation to
clarify statute. The motion was adopteo.

Ms. Bowling explained her abstract on the rule proposed by the
Division of Eighwaysr Transportation of Eazardous Tlastes Upon the
Roads and Highways, 157CSR7.

Ms. Mahan moved that the proposed rul-e be approved. The
motion was adopted.

Mr. Skinner reviewed his abstract on the rule proposed by the
Departnent of Adm-inistration Purchasing Division, Ru1es for
Selecting Design-BuiJ.ders under tJre Desig:r-BuiJ-d Procurenent Act,
148CSR11, stated that the Department has agreed to technical-
modifications and responded to questions from the Committee.

Ms. Mahan moved that the proposed ru.Ie be approved as
modified. The motion was adopted.

Ms. Bowling explained her abstract on the rul-e proposed by the
West Virginia State Police, IVest Virginia State Pol-ice Grievance
Procedure, 81CSR8, and responded to questions from the Committee.

Ms. Mahan moved that the proposed rul-e be approved. The
motion was adopted.

Ms. Bowling reviewed her abstract on the rule proposed by t.he
Governor' s Comittee on Crime DeJ-inquency and Correction, Motor
VehicJ.e Stop Data CoJ.lection Standards for the Study of Racia1
Profiling, 149CSR5, and stated that the Board has agreed to
technical modif ications .

Dr. Norbert Federspiel- addressed the Committee and responded
to questi-ons.



Captain David Skeen with the West Virginia State Police
responded to questions from the Committee.

Ms. Mahan moved that the proposed ruJ-e be approved as
modified. The motion was adopted.

Joe AItj-zer, Associate Counsel, explained his abstract on the
rul-e proposed by the Office of Mining and RecJ.anation - Department
of Environmental Protection, West Virginia Surface Mining Ru1er.
38CSR2.

Ms. Mahan moved that the proposed rul-e be approved. The
motion was adopted.

Mr. Altizer revj-ewed hj-s abstract on the rul-e proposed by the
Office of OiJ. and Gas Departnent of Environmental. Protection,
Coalbed Methane We]-]-s Rule. 35CSR3.

Ms. Mahan moved that the procosed rul-e be approved. The
motion was adopted.

Mr. Skinner explained his abstract on the rul-e proposed by the
WV Real Estate Appraiser Licensing & Certification Board,
Requirements for Licensure and Certification, 190CSR2, and stated
that the Board has aqreed to technical- modifications.

Ms. Mahan moved that the proposed rule be approved as
modified. The motion was adopted.

Mr. Skinner explained his abstract on the rule proposed by the
Division of Tourisn, Direct Advertising Grants Prog'ran, 144CSR2,
and stated that the Division has aqreed to technical- modifications.

Ms. Mahan moved that the proposed rule be approved as
modified. The motion was adopted.

Ms. Bowling reviewed her abstract on the rule proposed by the
Insurance Commission, Licensing and Conduct of Individual. Insurance
Producers, Agencies and Solicitors, 114CSR2, and stated t.hat the
Commission has aqreed to t.echnical- modif ications.

Ms. Mahan moved that the proposed rule be approved as
modified. The motj-on was 6rinnt- orl

Ms. Bowling revj-ewed her abstract on the rule proposed by the
Insurance Commission, Replaccrnent of Life Insurance PoJ.icies and
Annuity Contracts, 114CSR8, and stated that the Commj-ssion has
agreed to technical modifications.



Ms. Mahan rnoved that the proposed rule be approved as
modified. The motion was adopted.

Ms. Bowling reviewed her abstract on the rule proposed by the
Insurance Comission, Unfair Trade Practices, 114CSR14, stated that
the Commission has agreed to technical- modifications and responded
to questions from the Committee.

Mr. Cann moved that lftp nrnnncaril rrrlg be approved as modified.
The motion was adopted.

Ms. Bowling reviewed her abstract on the rule proposed by the
Insurance Commission, West Virginia Essential. Property Insurance
Association, 114CSR21.

Ms. Mahan moved t.hat the proposed rule be approved. The
motion was adopted.

Ms. Bowling reviewed her abstract on the rul-e proposed by the
Insurance Commission, West Virginia Essential- Property Insurance
Association, 114CSR24.

Jane Cfine, Insurance Commissioner, responded to questions
f rom t.he Committee.

MS. Mahan mOVed that l-ha nrnnacarl rrr'l e hc annfoved. The
motion was adopted.

Ms. Bowling reviewed her abstract on the rul-e proposed by the
Insurance Comission, Nonrenewal. of Property Insurance Policies,
114CSR74.

Ms. Mahan moved that the proposed rule be approved. The
motion was adopted.

Ms. Bowling reviewed her abstract on the rufe proposed by the
Insurance Comission, Private Passeng'er AutomobiJ-e and Property
Insurance - Biannual Rate FiJ.ing Requirenents, 114CSR75.

Ms. Mahan moved that the croposed rule be approved. The
motion was adopted.

Mr. Altizer reviewed her abstract on the rule proposed by the
Secretarl" s Office Department of Environmental Protection,
Environ:nental Excellence Prog'r.'n Rule, 60CSR8 , stated that the
Department has agreed to technical- modifications.

Ms. Mahan moved that the proposed rule be approved as
modified. The motj-on was adopted.



Ms. Graham reviewed her abstract on the rul-e proposed by the
W\I Division of Labor, Nurse Overtime Complaints, 42CSR30, stated
that the Division has agreed to t.echnical modif icat j-ons and
responded to quest j-ons.

Cheri Heflin with the West Virgini-a Nurses Association
addressed the Committee and resoonded to questions.

Tony Gregory, Lobbyist for the West Virginia Hospital
Associ-at.ion responded to questions from the Committee.

Mr. Mahan moved that the proposed rufe be modified by striking
out subsecti-on 4.7 in its entiretv.

Andrew A. Brown, Assistant to the Commissioner, with the
Division of Labor agreed to the modification and responded to
questlons from the Committee.

The motion was adopted.

Ms. Mahan moved that the proposed rul-e be approved as
modified. The motion was adopted.

Ms. Mahan moved that staff be directed to prepare the report
and bil-f s of authori zati-on f or introduction . The motion was
adopted.

The meeting was adjourned.
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TEMEATTW AGENDA
LEGISI,ATIVE RI'LE-MAKING RE\TETV COMMITTEE

Monday, ilanuary 9t 2006
6:00 p.m. and 8:00 p.m.

Senate Finance Comnittee Room

Review of LegisJ.ative Ru1es:

a. Division of Natural Resources
Iuliscel-faneous Permits and Licenses
58CSR64

Division of Eighways
Use of State Road Rights of Way Adjacent Areas
157CSR5

Departnent of Eighways
Transportation of Hazardous Wastes Upon
Highways
157CSR7

h

c.

f.

g.

the Roads and

d. Departnent of Administration - Purchasing Division
Ru-Zes for SeJ-ecting Design-BuiJ-ders under the Design BuiJ-d
Procurement Act
14 8csR11

?I\I State Po].ice
West Virginia State PoLice Grievance Procedure
8 1CSR8

Governor, s Co'mnittee on
Motor Vehicl-e Stop Data
of Racial Profiling
14 9CSR5

Crime DeJ-inquencv and Correction
Col-Tection Standards for the Studv

h.

Office of l[ining and RecJ.amation - DEP
West Virginia Surface Mining RuJe
38CSR2

Office of Oi]. and Gas - DEP
Coal-bed Methane Wel_l_s Rul_e
35csR3

r{v Real Estate Appraiser Licensing & cerLification Board
Requirements for Licensure and Certitication
1 9OCSR2

'l



j. Division of Tourism
Direct Advertising Grants program
1 4 4CSR1

O k. rnsurance comission
Licensing and Conduct of IndividuaJ- Insurance producers,
Agencies and Sol_icitors
1 1 4CSR2

I. Insurance Comnission
Replacement of Life Insurance Pol-icies and Annuity Contracts
1 1 4CSR8

m. Insurance Com.issioner
Unfair Trade practices
114csR14

n. Insurance Comission
West Virginia Essential- Property ipsurance Associatjon
114CSR21

o. fnsurance Commission
Medicare Supplemental_ Insurance
114csR24

p. Insurance Comission
Nonrenewal- of property Insurance pol_icies
114CSR74

q. Insurance Commission
Private Passenger Automobil-e and Property Insurance
Biannual_ Rate FiLing Requirements
114CSR75

r. Secretarart s Office - DEp
Environmental Excel_l_ence proqram RuJ.e
6OCSR8

s ' Division of Latrror
Nurse Overtime Compl_aints
42CSR30

t. Departnent of AgricuJ.ture
VoLuntary Farml_and protection program
61csR2 6

2. Other Business
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EEI|TEATTIIE AGENDA
LEGISI,ATrVE RI'LE-!{AKIbTG RS\TIEW COMMITTEE

Monday, ilanuarl' 9, 2006
6:00 p.m. and 8: 00 p.n.

Senate Finance Connittee Room

1. Review of LegisJ.ative RuJ.es:

a. Division of ![atura]. Resources
Miscel-l-aneous Permits and Licenses
5BCSR64

Approve as Modified

b. Division of Eighways
Use of State Road Rights of Way Adjacent Areas
157CSR6

. Lai_d Over. Approve

c. Departnent of Eighways
Transportation of Hazardous wastes upon the Roads and.
Highways
157CSR7

Approve

d. Departnent of Administration Purchasing Diwision
Rui.es for SeLecting Design-Buil-ders under the Design Bui1d
Procurement Act
14 8CSR11

Approve as Modified

e. ![1/ State po].ice
hlest Virginia State poLice Grievance procedure
8 1CSR8

Approve

f . Governor' s Comittee on Cri-me DeJ.inqueney and Correction
Motot Vehicl-e Stop Data CoJ-J-ection Standards for the Study
of Raciaf Profifino
1 4 9CSR5

? .-ftpplaAss:-a€$*i5j€d=-- 
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g. Office of Mining and Reclamation - DEp
West Virginia Surface Mining Ru_Ze
3 8CSR2

Approve

h. Office of Oi]. and Gas - DEp
Coal_bed Methane Wel_Ls Rul_e
35CSR3

Approve

i- WtI Real Estate Appraiser Licensing & Certification Board,
Requirements for Licensure and Certification
1 90CSR2

Approve as Modified

j. Division of Tourism
Direct Advertising Grants program
14 4CSR1

Approve as Modified

k. Insurance Com.ission
Licensing and Conduct of Individual- Insurance Producers,
Agencies and SoJicitors
11_4CSR2

Approve as Modified

1. Insurance Commission
RepJacement of Life Insurance Pol-icies and Annuity Contracts
114CSR8

Approve as Modified

m. Insurance Cormrissioner
Unfair Trade practices
11_ 4CSR14

Approve as Modified

n. Insurance Commission
West Virginia Essential- Property insurance Association
114CSR21

Approve
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o. Insurance Commission
Medicare Supplemental_ Insurance
114CSR24

. Approve

p. Insurance Cormnission
Nonrenewal_ of property Insurance pol_icies
114csR74

' Approve

q. Insurance Corrunission
Ptivate Passenger Automobil-e and Property Insurance
BiannuaJ_ Rate FiJing Requirements
1 1 4CSR7 5

. Approve

r. Secretary' s Office - DEp
EnvironmentaL Excel_lence program Rul.e
60csR8

. Approve as Modified

s. Division of Labor
Nurse Overtime Complaints
42CSR30

. Approve as Modified

t. Department of AgricuJ.ture
Voluntary Farmland protection ptogram
61CSR2 6

. Approve as Modified

3. Other Business
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Mqnday. JanualT 9.2006

6:00 - 8:00 p.m.

Earl Ray Tomblin, ex
officio nonvoting member

Senate

Minard, Chair
Fanning, Vice Chair
Prezioso
Unger
Boley
Minear

Robert S. Kiss, ex
officio nonvoting member

House
Mahan, Chair
Palumbo, Vice Chair
Cann
Pino
Armstead
Overington

I,,egishtive Rule-Makin g Review Commiftee

r'--7-7

=
Z

Debra Graham

Please return to Brenda in Room 132-E or Fax to347-4819 ASAP, due to payroll deadline.

JAi\UARY INTERIM ATTENDAI\CE
Legislative Interim Meetin gs

January 8,9 and 10,2006
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-74tf,"
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JAi{UARY INTERIM ATTENDANCE
Legislative Interim Meetihgs

January 81 9 and L0r2006

- 
'-!j

'--i

Mondayn January 9n 2006
5:00 p.m- - 8:00 p.m-

Earl RayTomblin, ex
offi cio nonvoting meinber

Senate

Minard, Chair
panning, Vice Chair
Prezioso
Unger
Boley
Minear

Hr,eLt
lE#:_

_/z+-7

Legislative RuleMaking Review Conmittee

Robert "Bob" Kiss, ex

offi cio nonvoting me,mber

House

Mahan, Chair
Palumbo, Vice Chair
Cann
Pino
Armstead
Overington
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TEIi'IEATWE AGENDA
LEGISLATI\ZE RT'IJE-I{AKING REVIETT COMMITTEE

Monday, ilanuarl' 9, 2006
6:00 p.m. and 8:00 p.n.

Senate Finance Comittee Roon

1. Review of LegisJ.ative RuLes:

rr t { Division of Natura]. Resources
Ne ocoflta\ MisceLLaneous permits and Licenses

r{4ra..^l \ 5 BcsR64

Apf#d,b'

. Approve as Modified

Division of Eighways
Use of State Road Rights of Vtay Adjacent
1_57csR6

Areas

Laid Over
. Approve

fL-/l;fnar,$e. s -Id, Departnent of EighwaysI I tr4f" Transportation of Hazardous Wastes Upon
Highways
1 5 7CSR7

Approve

the Roads and

4oor,:o. { / Governor's Comittee on Cri-me Delinquenc:f and Conection
- 
:t'- ^ ^r 1r: ^l Motor Vehicl-e Stop Data CoJ-J-ection Standards for the Study
e$lrnocl'\reu of Racial- profiring
v 149CSR5

t.'/'
&pAf"WA 6 Departnent of Administration - Purchasing Division

;.-;;.ft-L |i:z:",:::"i"i:;tins 
Desisn-Buit-ders under the Desisn Buit-d

1 4 BCSR1 1

Approve as Modified
Air/Flppranor* 6 w\r state Police

West Virginia State PoLice Grievance Procedure
I 1CSR8

Approve

npp:ove as_I4odifled



OpF ^."L 
d ;:::Tr:'"rH:'::,H:"T;lffiT;l"- o'"

3 8CSR2

Approo* 'tF

,/ 
. Approve

O-croro.:e"L"A{- WV Real Estate Appraiser l,icensing & Certification"n-rnrro4.tle.eL 
f;ffi;ff-ents 

for Licensure and certification

. Approve as Modified

Approve as Modified

^ I { InsuranceComission

WJ,l,/ii?j3;;'entofLifeInsurancePo7iciesand.AnnuityContracts
Approve as Modified

{rt Insurance Com.issioner

. Approve

Office of OiL and Gas - DEp
Coalbed Methane WeJ_Ls Rul_e
35CSR3

Board

.a , d{Division of Tourism
[iflprAc* -, , Direct Advertising Grants program

;; r-t,td' Azol 14 4csR1

F,*;

n i 4-.. --.-ErerreE 99ruE.tJ.(rl'lelJ-

lfipftltt* . A / Unfair Trad.e practices
-aLc moakft-La{ 11-4cSR14

. Approve as Modified

Insurance Comission
Licensing and conduct of rndividuaL rnsurance producers,
Agencies and Solicitors
114CSR2

&,s

Approve as Modified

-n , ,f rnsurance commission
/t'ppnUc* Y7"^3"{;fsinia 

Essen tiat- Property insurance Association

Approve



f *^ ^, J/.Hsurance commission
f ]r4fpa*"' Medicare SuppLenental_ Insurance/ - 114csR24

. Approve

^ t ,-4 Insurance Com.ission
flpp r*r E;:';xr:,, i="rl" ?I"r:, fiZ";,"ro,'J,Z, rT 

o p r op e r t v r n s u r a n c e

1 14CSR7 5

. Approve

..7 /t{ rnsurance commission

ryW iilfff;;f" of property rnsurance por-icies

. Approve

" / 
Secretary,s Office - DEp

&nWoL n | ffI;fr;"'entat- 
ExceTTence Prostam Rute

es rrlodileet
,/ 

' APProve as Modified

- K Division of Labor
Nurse Overtime CompLaints
4 2CSR3 O

. Approve as Modified

^ | E Departnent of AgricuJ-ture
f+ppr@t1. g VoJuntary Farmland Protection Program
a\ (t1ocl. Ttec^ 61cSR26

. Approve as Modified

3. Other Business
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TEIiIiEATIITE ACENDA

LEGISLATI\'E RI'LE-IdAKING RE\IIEW COMMITTEE

Monday, ilanuary' 9, 2006
6:00 p.m. and 8:00 p.n.

Senate Finance Comittee Room

1. Review of tegisJ-ative RuJ.es:

a. Division of Natura]. Resources
MisceJ-Laneous Permits and Licenses
58CSR64

-'ffi
' L'U t*1n Snou.O

b.. Division of Eighways
Use of State Road Rights of Way Adjacent Areas
157CSR6

. Lai-d Over

. 
=Apprgvg_

c. Departnent of Eighways
Transportation of Hazardous Wastes Upon the Roads and
Highways
157CSR7

-lPP19Yg ,

d. Departnent of Adn:inistration - Purchasing Division
RuJ.es for SeTecting Design-Builders under the Design BuiTd
Procurement Act
14 8CSR1t_

. Approve as Modified

e. WV State Po1ice
West Virginia State PoJice Grievance Procedure
8 1CSR8

Approve

f . Governorts Corrmittee on Crime De].inquency and Comection
Motor Vehicl-e Stop Data Cofl-ection Standards for the Study
of RaciaI Profil-ino
14 9CSR5

- 
? --Approve as Mqdi!:Led, Az<_qgp&.a// iM,&z+,/.v Ul



/.

o

o

g. Office of Mining and RecJ-anation - DEP
West Virginia Surface Mining RuJ.e
38CSR2

Approve

-;L-h. Office of Oi]. and Gas - DEP
CoaLbed Methane Wefls Rufe
35CSR3

Approve

i. WV ReaI Estate Appraiser Licensing & Certification Board
Requirements for Licensure and Certification
1_90csR2

Approve as Modified

j. Division of Tourism
Direct Advertising Grants Program
14 4CSR1

. Approve as Modafi_ed-*==
k. Insurance Commission

Licensing and Conduct of Individual Insurance Producers,
Agencies and Sol-icitors
1 1 4CSR2

. Approve as=&djffi

I. Insurance Commission
Replacement of Life Insurance Pol-icies and Annuity Contracts
1 14CSR8

Approve as Modified

m. Insurance Connissioner
Unfair Trade Practices
114CSR14

. Approve as Modified

n. Insurance Comission
West Virginia EssentiaJ- Property insurance Association
1 1 4csR2 1

' Approve
\ :;>-



/.

o

o

Insurance Commission
Medicare Supplemental- Insurance
114CSR24

. Approve

--:Insuranc,e Comission
NonrenewaT of Property Insurance Pol-icies
114CSR7 4

. Approve

Insurance Comission
Private Passenger Automobil-e and Property Insurance
Biannual- Rate EiTing Requirements
1 14CSR7 5

. Approve

r. Sec=etary's Office - DEP
Environmental- ExcefLence Program Rule
5OCSR8

. Approve as Modified

S. Division of tabor
Nurse Overtime Complaints
42CSR30

. Approve as Modified

Department of AgricuJ.ture
Voluntary Farml-and Protection Program
61CSR2 6

. Approve as Modified

3. Other Business

o.

p.

q.

t
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TTTLE 42

West Virginia Division of Labor
Legislative RuIe

.Nurse Overtime Complaints

Series 30

$42.30-1. Geneml.

1.1. Scope. This legislative rule governs the procedures for the handling of nurse
overtime complaints against hospitals in accordance with W.Va. Code $21-5F4 and

W.Va. Code $29A-5-1 et seq.

1.2. Authority. W.Va. Code $21-5F4.

1.3. Filing Date.

1.4. Effective Date.

94}30-2. Application and Enforcemenl

2.1. Application. This legislative rule applies to the West Virginia Division of Labor and
all persons, firms or corporations governed or otherwise defined under the coverage of
the West Virginia Code $21-5F-1 et seq.

22.Enforcement. The enforcement of this rule is vested with the West Virginia Division
of Labor in accordance with V/est Virginia Code $21-1-3 et seq.

$42.30-3. Definitions

3.1. The "Act" means the Nurse Overtime and Patient Safety Act, W-.Va. Code $21-5F-1
et seq., and this rule.

3.2. 'rCommissionet'' means the commissioner of the West Virginia Division of Labor.

3.3. 'lComplaint" means the filing of allegations which indicate a violation of the Act or
this rule and which requires an investigation by the division.

3.4. 'Division" means the'West Virginia Division of Labor.



3.5. "Hospital" means a facility licensed under the provisions of article five-v, chapter

sixteen of this code, but does not include hospitals operated by state or federal agencies.

3.6."Nurse" means a certified or licensed practical nurse or a'registered nurse who is
providing nursing services and is involved in direct patient care activities or clinical
services, but,does not include certified nurse anesthetists. Nurse managers are included
with respect to their delivery of in-hospital patient care.

3.7. "On-call timeo'means time whe+the ernpleyee is effthe eleek and,*way fremthe

emplover's premises is working while "on call". An emplo]lee who is required to remain
on call at home. or who is allowed to leave a messase where he/she can be reached. is not
working on call except where the employees' discretionar.v use of that time is met with
constraints.

3.8. "Overtime'1 means, for the purpose of this rule, the hours worked in excess of an

agreed upon, predetermined, regularly scheduled shift.

3.9. l'Shift" "Regularly scheduled shift" means a routinely scheduled work period which
is predetermined and does not distinguish befween full-time or part:time. ne+te-exeeed
ffi

3.10. 'Taking action against" means discharging; disciplining; threatening; reporting to
the board of nursing; discriminating against; or penalizing regarding compensation,
ter-ms, conditions, location or privileges of employment.

3.11.'"Twenty-four hour period'o means the twenty-four hours immediately following a

break of at least eight hours

3.t2 . "Unforeseen emergent situatiorl" means an unpre*rc *e*er

p€ffiissi

unforeseen circumstance such as. but not limited to. an act of terrorism. a disease
outbreak. adverse weather conditions or nafural disasters. An unforeseen emergent
situation does not include situations in which the hospital has reasonable knowledge of
increased patient volume or decreased staffing. including. but not limited to. schedulgd
vacations and scheduled hoalth care worker medical leave.



542-304. Overt'qre Reshictions

4.1. No nurse may be required to work beyond their regularly scheduled tttit o.:P!}
unforeseen emergent situations that jeopardizes patient safety. when required to fuIfiIl
prescheduled on-call time. or when required to eomplete a single patient care procedure

already in progress.

4.2. No nurse may be permitted to work in excess of sixteen consecutive hours in a
twenty-four hour period, including voluntary overtime except in unforeseen emergent

situations that jeopardizes patient safety. when required to fulfill prescheduled on-call
time. or When required to complete a single patieit care procedure already in progress.

4.3. On-call time which is off premises and compensation is not required by federal or
state law shall not be considered as time worked when calculating the ma,.rimum
permissible hours to be worked.

4.4. On-call hours which are on the employer's premises or for which larv required the

, employee to be paid compensation shall be considered as work time when calculating the

maximum permissible hours to be worked.

4.5. Anurse shall be given a break of at least eight hours after working twelve
consecutive hours. If the twelve hour ma,ximum is reached during a scheduled sffi, the

break may be delayed until ttre end of the shift or the sixteen hour ma:rirnum as required
by W.Va- Code 921-5F and this rule.

4.6. An employer is prohibited from taking action against a nurse who refuses an

assignment of overtirne in violation of W.Va- Code $21-5F or for any action by a nurse
relative to his or her rights to refuse overtime assignments. The filing of a complaint is
considered a nurse's right under the provisions of W.Va. Code $21-5F artd this rule.

4.7. A nurse" as a condition of refusal to work over-time. must assert that in his or her
judeement to work the over-time would jeopardize patient or employee safetv. If tbe
nurse is directed to work overtime and does not feel that there may be a hazard to patient
or employee safelv. then he or she can be required to work ovq4ime.

l,?, Every empleyer snbjeet te the p'evisiens ef the ilet and tlris rule shdl develep anC

mai
the-€€mmiss.ion€r;

I t, EheDivisien mry

W



s**rthe+aet*ts*

reee+pt eg ge nedfiesden
te respend te the eempldnt in writing, ff; upen eensideratien ef the eerrplalnt and *re

@iens,

disndss the eempldnt in the murner set ferEh in Seetien 5,3 ef Sds rule,

6,2' The Divi.si.ea er antherized inspeeter^hdl file a written reFerE n'ith the eernnfssiener
i€ft

7'l' The eernndssiener may; at any time after the reeeipt ef a eempldnt; issue a rvritten

ine

(a) a statement ef -he dmeflaee and nature ef the pr6eee#ng; and

@) a statement ef *re suhieet matFr ef*e preeeeding inelur#ng the issues in questien,



7,2, rlJl hearings shdl be eerdueed in Gharlesten; West Virginia and in aeeerdanee wi*
the previsiens ef W: Va Cede $292\ 5 et seq,, The 

^dtr*nisea*ve 
freeedures Aet-

€en*ested€ase*

?,3 The eernnfssiener,may einpley the sen'iees ef an independent hesring exand-er ge

prev

74 rlJEe- t*re eerffnissiener has reeeived the hearing examiner's rePert; the
eemm

eays ef ttre reeeipt ef *r

rthe-erde+

7,5- (a),The eennnissiener rnay e'der tlre reseluden ef the eempliaint by its dismissd er

iesi

l, Fer* first effensq a writer publie reprimand andan erder te eeasb the

2, Fe- a seeend effense; a fine net te exeeed five hundred dellrs; and

3, Fer a thi-d er snbsequent effense; a fine ef net less than ftve Gheusurd five
hundred dellars and net me-e than five thensand dellars fer eaelr vielatien,

ith a seend effenseer third effense under *re Aet;

7,6 rlsr'' persen adversely sffeeted by any a€Sen ef the eemirlissiener rnay appe*the

+ness.

$42.30-8 $42-30-5. Confrdentiality of Records,

8.1. Atl investigations, complaints, reportsn records, proceedings and other information
received by the Division and related to complaints pursuant to this rule, including the
identiry of the complainant or respondent, are confidential and shall not be knowingly
and improporly disclosed by any person, the commissioner or Division staff, except as

follows:

(a) Upon a finding that probable cause exists to believe that a respondent has violated



the provisions of the act, the complaint and all reports, records, nbn-privileged and non-

deliberative materials inffoduced at any probable cause hearing held pursuant to the

complaint are thereafter not confidential: Provided, that the confidentiality of the

information shall remain in full force and effect until the respondent has been served with
a copy of the statement of charges;

(b) Any subsequent hearing held in the matter for the purposo.of receiving evidence or
the arguments of the parties or their representatives shall be open to the public and all
reports, records and non-deliberative materials introduced into evidence at the subsequent

hearing, as well as the commissioner's orders, are not confidential;

(c) The complaint as well as the identity of the complainant shall be disclosed to a
person named as respondent in any complaint filed immediately upon the respondent's
request; or

(d) Where the commissioner or the Division is otherwise required by the provisions of
the Act to disclose the information or to proceed in a manner that disclosure is necessary

and required to fulfill the requirements.

8.2. If, in a specific case, the commissioner or Division finds that there is a rea.sonable

likelihood that the dissemination of information or opinion in connection with a pending

or irnminent proceeding will interfere with a fair hearing or otherwise prejudice ttre due

administration of justice, the commissioner or Division shall order that all or a portion of
the information communicated to the commissioner or the Division to cause an

investigation and all allegations of violations or misconduct contained in a complaint is
confidential, and the person providing the information or filing a complaint is bound to
confidentiality until further order of the cornmissioner.
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Dr. Stephen M. Haas, Oredor4k
Criminal Justice Statistical Analysis Center

J. Norbert Federspiel, Director 04Y
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W. Va. Code $17G-1-2 (Racial Profiling Data Collection)
W. Va. Code gfZC-2-3 (Analysis of Traffic Stop Data and Annual Report)

TO:

FROM:

DATE:

RE:

States and individual law enforcement agencies in hundreds of jurisdictions around the

country have either begun to collect, or have collected, information on traffic stops and

searches. As a result, several studies have been completed that provide considerable

guidance on the data and analytical requirements necessary for the proper. analysis of

poli.. vehicle stops. In doing so, studies in other states also illustrates the inherent

iimitations of research for answering questions of racial "bias" in relation to motor

vehicle stops and searches.

This memo is intended to provide members of the West Virginia House of Delegates,

Select Committee D, on minority issues, with a description of various challenges related

to the collection and analysis of traffic stop data. An ovenview of the methodology

involved in the collection and analysis of motor vehicle stop data as well as the

requirements for completing a study in West Virginia which corresponds to scientific

standards applied by'reseirchers in other states is presented. This memo further

discusses the.capacig of W. Va. Codes gLTc-L-zand $17G-2-3 (and Senate Bill 676) to

result in a study thai will measure up to common scientific standards and provide the

definitive answers to questions sought by stakeholders in the state. The discussion

begins with a brief overview of the processes involved in the development of West

Vir'giniat Motor Vehicle Stop Form (MVSF) and the legislative rules authorized by W. Va.

Code 517G-2-3.

f. Norbert Federspiel, Director Joe Manchin III, Governor

1204 Kanawha Boulevard East Phone: (304) 558-8814
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Development of W9 Motor Vehicle Stop Form (MVSF) and Legislative Rules

W. Va. Code $17G-2-3 charged the director of the Governo/s Committee on Crime,
Delinquency and Correction, in consultation with the Division of Motor Vehicles, to
propose emergency and legislative rules for the collection, reporting, compilation and
issuance of racial profiling data. Under this authority, the director of the Governo/s
Committee on Crime, Delinquency and Conection convened an advisory committee to
develop the ruls. The advisory committee was comprised of representatives from the
\A/V Division of Motor Vehicles, the Vl/V Sheriff's Association, the WV Chieft of Police
Association, the \A/V Fraternal Order of Police, the Vllt/ Sbte Police, the \AM chapter of
the American Civil Liberties Union (ACLU), and the National Association for the
Advancement of Cotored People (NMCP) in \4A/. After extensive review and
consultation, the advisory committee adopted and approved 1496R5 - Racial Profiling
Data Collection Standards.

W. Va. Code g17G-2-3 served as the sole basis for the development of legislative rule
149CSR5. The Governor's Committee on Crime, Delinquency, and Correction was given
the task of proposing rules that included, in addition to other components,
"methodology for the collection of gross dab by law enforcement agencies and the
analysis of the data" [517G-2-3(8)] and "...the population of minorities in the areas
where the stops occurred; estimates of the number of all vehicles traveling on the public
highways where the stops occurred; factors to be included in any evaluation that the
data may indicate racial profiling, racial stereotyping or other race-based discrimination
or selective enforcement; and other data deemed appropriate by the governo/s
committee on crime, delinquency, and correction for the analysis of the protection of
constitutional rights...[517c-2-3(9)]. In addition, W. Va. Code SLTG-I-Z identified
specific elements to be collected by law enforcement officers during a traffic stop,
including any information which the law enforcement agency considers appropriate
[517c-1-20)].

Against this backdrop, members of the advisory committee conducted a review of police

traffic stop studies in other states, research conducted by academicians in the field, and
consulted with nationally recognized researchers and organizations, including the Police
Executive Research Forum (PERF) and the Institute on Race and Justice at Northeastern
University. This process generated a great deal of information on not only what
information should be collected, but how police stop data should be analyzed. This
review also uncovered a number of challenges that the committee would face in the
development of the methodology to study police vehicle stops on a statewide basis while
seeking to fulfill the legislative intent of the Racial Profiling Data Collection Act in \l/V.
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Some of the most notable challenges included: 1) the establishment of a data collection

process that could be applied across the entire state and for all law ehforcement

agencies (that is, state poiice detachments, county sheriff agencies, and municipal police

deparfnents); 2) the development of a machine-readable data collection form that

would capfure all of the information necessary for meeting the minimum requirements

of S17G-i-2 as well as allow for a scienUfically sound study without u$qe burden on

law enforcement officers/agencies; 3) the collection of data that would be useful for

both chief executives of individual law enforcement agencies to monitor traffic stop

activities in their own departments and at the same time provide data amenable to state

level analyses for multiple jurisdictions and departments; and 4) the measurement of
information necessary for properly. benchmarking traffic stops across the state.

Fundamentals in the Collection and Analysis of Vehicle Stop Dab

For a data collection effort to be successful, regardless of the magnitude, it is essential

that a protocol or program for monitoring and auditing the data collection be established

at the outset. fhis typically involves the establishment of a unique identifying number

to track the data record as it goes into the field and as it is returned for analysis. Once

a system for auditing and monitoring the repofting of stop data is esbblished, two

primary sources of data are required when conducting a study on police tmffic stops.

These include the data gathered from law enforcement officers (typically on a motor

vehicle stop form) and the data necessary for benchmarking the vehicle stop information

collected from officers.

The first source of data is the traffic stop information recorded by law enforcement

officers at the Ume of the stop. A comprehensive motor vehicle stop form is needed for

three primary reasons: 1) to account for legitimate contextual factors that are known to

influence poiice decisions to stop and search vehicles; 2) to separate high and low

discretionary stops and searches for analysis; and 3) to establish an appropriate

benchmark for analysis.

Essentially, a properly developed data collection form will account for all of the

legitimate.factors'identified by law enforcement that may explain the presence of

diiparity in police stops by the race. Such a form will allow for the consideration of

legitimate factors known, and routinely identified by law enforcement officers across the

co-untry, that impact patrol activities, officer assignments, and decision-making in highly

discretionary situations. These factors include circumstantial and/or contextual aspects

of the stop.such as the location as well as the date and time of the stop. These factors

can later be ruled-out as plausible explanations for observed disparity and, in turn,
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produce more scienUfically vatid results by limiting the number of fatse-posiUves in an
analysis (that is, saying that disparity is preent, when in fact it is not present).

A good data collection form will also allow for the separation of high discretionary stops
from low discretionary stops and assist in establishing a means for the proper
benchmarking of baffic stops. For decades, studies of disparity on law enforcement
activities have shown that the presence of disparity in decision-making is great$ when
officer discreUon is high. Thus, a proper analysis should separate high discretionary
stops and searches from low discreUonary stops and searches.

Finally, an adequate data collection form will assist in appropriately benchmarking of
baffic stops. Benchrnarking is necessary to develop a racial/ethnic profile of the people
who should be at risk of being stopped by police, assuming no bias. The benchmark
established by researchers serves a comparison group for the stop information collected
on motor vehicle stop forms. An "effective" or appropriate benchmark is one that seeks
to incorporate as many of the factors as possible that influence the decision-making of
police officers when deciding whether to stop or not stop vehicle. Geographic location is
known to influence many police practices. Other common characteristics that constitute
a good benchmark include the quality and quantity of'drivers. The ultimate purpose is
to get a more proximate estimate of "Who is actually on the road?" at a given time and
place. The motor vehicle stop form can help establish a proper benchmark by
identifying a specific location of stop and other contextual fuctors such as the Ume and
day of the stop.

The second source of data used in a proper analysis of police traffic stops is that which
is used to construct the benchmark itself. As noted above, the benchmark should
account for such factors as driving quality, quantity, and location. A common approach
to analyzing this data is to compare vehicle stops data against census data. The census
data is valuable because it is easily accessible (given the resources of most
departrnents) and can be broken down by small geographic units within a jurisdiction.
this method begins with census data for each location/jurisdiction. Census data are
then adjusted in an effort to better characterize the'driving population rather than the
residential population. ffien this includes adjusting census data by such factors as
vehicle ownership and driving age for each racial group. Efforts also include adjusting
census data to reflect only the resident population of a given area or state.

Lastly, these data are further adjusted by information gathered from rolling and/or
stationary observations in the field. The purpose of observations is two-fold: 1) to
validate the accuracy of adjusted census data and 2) to further refine the census data to
reflect who is actually on the road and who is at risk of being stopped. Rolling or
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shtionary observations specify the racial distribution of drivers on the road as well as

the quantity and quality of the driving population by race and locaUon. In the case of
rolling observations, researchers would travel on the roads in different locations of the
state at varied times, days, and seasons to record the traffic violaUons by the racial

characteristics of drivers to establish a measure of quanUty and quality of driving.
Previous studies have suggested that traffic violations or driving quality does in hct vary
across racial groups.

Dab Collection and the Anatysis of Traffic Stop Dab in W

As described above, there is a great deal of guidance on how to conduct valid research

to identiff disparity in police vehicle stops. A study that conforms. to the current
methodological approaches used by researchers in other states will require an extensive

data collection effort and a great deal of time and resources for complete a proper

analysis. To identiff the presence of disparity in police vehicle stops and be reasonably

confident that the disparity cannot be explained by legiUmate criteria commonly used by

law enforcement to make such stops, it is necessary to collect information on the
circumstance and context of vehicte stops in V1/V. A scienUfically valid study of racial

profiling in WV would require the collection of factors known to influence police decision-

making (particularly in high discretion situations) and a benchmarking technique that
accurately captures the quantity, quality, and location of drivers by race.

A recently proposed bill (Senate Bill No. 676 * 2005) to amend reenact W. Va. Codes
glTG-I-z and 517G-2-3 diminishes the capacity of a study in WV to yield
scientifically vatid results by restricting the information to be collected on the
WV Motor Vehicles Stop Form. Specifically, the proposed amendment does
not provide a mechanism for ensuring data quality repofted by law
enforcement officers, reduces the capacity of analysts to separate high-low
discretionary stops and searches and to account for the context of vehicle
stops. In addition, the proposed amendment impairs the esfablishment of an

appropriate benchmark using census data for which motor vehicle stops will be

compared. The following provides an illustration of how a selection of items chosen for
deletion or modification in the recently proposed amendment to W. Va. Codes SLTG-L-Z
and g17G-2-3 may impact the collection and analysis of traffic stop data in WV:

Unique MVSF ldentifier: The first step in data auditing is the necessity that each data

record has a unlque identification number on each form. Any traffic stop study is

severely undermined without a strong belief by both police officials and the community
that the data can be effectively audited. A system or protocol for ensuring the accurary
or quality of the data reported and gathered should be established at the outset that
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includes rouHne auditing activities and spot analysis of the data. The identification
number will be used to track the dab record as it goes into the field and as it is

refumed for analysis. Without such a number and established protoml, there is no way

to determine compliance and noncompliance or simply whether a single stop is being

analped multiple times. Senate Bill 676 removes this important identifier.

Location of stop: Failure to adequately collect the location of the stop limib the capacity

of the study to explore and rule out alternative explanations for the presence of disparity
and jeopardizes the capacity of the study to establish accurate benchmarks for
comparison. The collection of county and the ORI number of the agency is not

sufficient for establishing a location for each vehicle stop. Since both minority
representation and law enforcement practices vary by location within cities (and to a

greater extent within counties), a more specific indicator of stop location such as "patrol
area" or "census tract" will allow a deparbnent to adjust the census data to reflect the
area in which the stop was made. This, in turn, will allow departments to use the vehicle

stop data to conduct comparisons within and across geographic units that are similar.

Given a racial profiling study in \W is likely to use an adjusted census benchmarking
technique combined with rolling or stationary obseruations, location of stop should be

recorded in a manner that approximates the geographic units commonly collected in the

U.S. Census.

Tvpe of roadways: Similar to location of stop, this item provides a basis for appropriate
benchmarking and will assist in accounting for alternative explanaUons for the presence

of disparity. The combined use of this item with stop location narrows the general

location of the stop, particularly for state police. Given that the racial distribution of
drivers and violation patterns will likely vary by type of roadway (that is, city versus

state highway and interstate driving) as determined by rolling or st-ationary

observations, this item will further assist in the development of an appropriate
benchmark for each jurisdiction.

Stop directed bv: This item relates to the discretion level of the stop by differentiating
between reactive and self-initiated stops. Combined with the reason for the stop, this
information can be used to isolate stops with greater and lesser discretion levels.

Disposition: The collection of citation and warning does not capture the most likely

outcomes of a vehicle stop. This purpose of this measure is to examine the variation in

traffic violations by race and assist in the evaluation of stop effectiveness. The proposed

measure does not account for stops that result in an arrest. The Institute on Race and

lustice at Northeastern University currently recommends the following options: oral

warning, written warning, arrest made, arrest by warrant criminal citation, traffic
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citation- hazardous, traffic citation - non-hazardous, courtesy service/ciUzen request, no

action taken.

Zip Code: This measure relates to the establishment of appropriate benchmarks and the

simple O"termination of base rates and relative risk of stops as a resident and

nonresident of the sbte or a jurisdiction. Zlip Code allows for the development of a sub-

sample of incidents involving only residents of the state or a given area for the purposes

of benchmarking those data against residential census dab. Base rates provide a

simple basis for comparing the likelihood of being stopped and of being searched and

allow for more accurate comparisons among jurisdictions in the rates at which their law

enforcement agencies make traffic stops and search drivers.

Consent reouested to search: This item measures a highly discretionary decision-

making aspect of police stops and can be useful for deriving an outcome test (that is,

success versus failure) for police searches by race. Prior research tells us that success

rates for searches are lowest for searchers based solely on consent and Blacks and

Hispanics are more likely be searched solely on the basis of consent. This item will allow

for the assessment of who is asked for consent, who gives consent, and who gets

searched after consent refusal.

Persons/Items Searched: Since searches are high discretion, low visibility and pertain to,

tf,e pot*Ual int*siveness of police stops, this item provides a measure for the scope of

the search. This item also serves as an important measure in outcome tests for

searches.

Lastly, W. Va. Code 517G-2-3 as well as the recently proposed amendment (Senate Bill

No. 676) do not provide sufficient time to the Governor's Committee to complete the

data coilection activities and detail of analysis necessary for producing a report

consistent with nationatly recognized standards. Both the current legislation and

amended bill speciff that i'on or before the first day of February, two thousand six, and

each year thereafter, the director of the Governor's Committee on Crime, Delinquency'

and iorrection shall publish a public report of the data collected and provide a copy

thereof to all law enforcement agencies subject to this chapter...[$l7G-2-3(LOb)]". This

would allow only one month from the end of a full-year of data collection to complete a

report for public distribution.

Most statewide vehicle stop investigations include a descriptive exploratory component

and a more detailed sub-analysis of selected jurisdictions that, based on the exploratory

analysis, appear to have a high level of disparity in stop activity and searches. From the

formation of the study to the completion of the report, this is often a two to three year
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process. Two phases of analysis are most often seen in well-designed studies
conducted in other states: 1) an o<ploratory analysis of all jurisdictions/departments to
identiff "areas of high disparity" using limited data elements and 2) a more detailed,
sub-analysis of areas that includes a lzrnge of legitimate factors that influence police
decision-making to rule out alternative explanations for the disparity. A statewide study
that relies solely on aggregate, exploratory analyses is likely to yield a high rate of false
positives indicating widespread disparity when, in fract, the disparity may not be present.
In addition, such a sfudy would generate a great deal of criticism from law enforcement,
the minority community, and the general public due to its methodological limitations.

Given a research design that includes adjusted census benchmarking in conjunction with
stationary/rolling observations, this proposed legislation will require a great deal of time
and resources. The basic procedure involved producing as study in \A/V include: 1)
establishing procedures for ensuring dab quality; 2) training law enforcement officers
to complete forms; 3) working with law enforcement agencies to define "patrol areas" or
identiff census areas; 4) conducting sbtionary or rolling observaUons to identifying the
driving population and violators by race; 5) gathering census data for all
jurisdictions/departrnents'; 6) adjusting data with census variables and results of rolling
or stationary observations for proper benchmarking;7) providing technical assistance to
law enforcement agencies and the DMV during data collection phase; 8) conducting
routine audits of submitted data and reporting back to the DMV/agencies; 9) cleaning
data files for analysis; 10) constructing variables and final benchmarks; 11) conducting
exploratory analysis for all jurisdictions; 12) identiffing "areas of concem" based on
levels of disparity; 13) conducting sub-analysis where disparity is most present for
multiple jurisdictions; and 14) preparing a final written report and executive summary
for dissemination.

Finally, expectations are very high regarding what vehicle stop data can tell us and there
is often a lack of understanding of what information is necessary to properly analyze
these data. W. Va. Code $17C-2-3(8-9) calls.for the development of meinodotogy for
the collection and analysis of traffic stop data and "...factors to be included in any
evaluation that the data may indicate racial profiling, racial stereotyping or other race-
based discrimination or select enforcement, and other data deemed appropriate by the
governor's commiftee on crime, delinquenry, and correction..." The bottom line is that
data collection and analysis, even complete and thorough data collection as included in
the original rule, cannot provide the definitive answers that many stakeholders seek.
The collection of less data, as proposed by Senate Bill 676, may only provoke even more
questions and at the same time limit the capacity for a scientific inquiry to uncover
reasonable explanations.
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While a well-developed and implemented rsearch plan can make a good effort to
identiff and/or measure disparis, it cannot determine whether the disparity is due to
raciat profiling, racial stereotyping, or other race-based discriminaUon. Disparity does

not equal bias. A determination of the presence of bias requires an understanding of
individual officers'cognitive motivations. A study of police stops in \A/V conducted under

the original legislative rule or Senate Bill 576 will not ascerbin whether the observed

dispariges are due to bias on the part of law enforcement officers. Moreover, a study

conducted under the restrictions of Senate Bill676 will further restrict the capacity for a

study to conduct meaningful sub-analyses; thereby, reducing the capacity to take into

account legitimate factors associated with traffic stops and rule out explanations for
observed disparities. Such a study would be limited to an exploratory analysis at a

jurisdictional/department level making reasonable efforts to rule out plausible

Lxptanauons for the disparity in those jurisdictions/departments in which the initial

analysis finds the presence of "high disparity" in vehicle stops by race an impossible

task.

JNF:SH/bjw
c: James W. Spears, Cabinet Secretary

Department of Military Aftuirs & Public Safety
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PROPOSED LAW:

This billwould have changed the type of racial profiling information to be collected
by law-enforcement officers during traffic stops as summarized below:

S17G-1-1 ef seq. (current) 58676 (as amended)

- the officer's law enforcement - the officeds law enforcement
agency; agency;

- lD of the officer making the stoP;
- the duration of the stoP;
- the date & time of the stoP;
- the patrol area in which the stoP

was made:
- the county in which the stoP was

made;

O - the duration of the stop;

- the location of the stop;

- the violation warranting the stop;
- whether a citation was issued: - whether a citation was issued;
- the nature of the citation;
- the perceived race, ethnicity or - the perceived race, ethnicity or

national origin, and gender of the national origin, and gender of the
driver;

- the perceived age of the driver;
- the perceived race, ethnicity or

national origin, and gender of any
passengers;

- the perceived age of any

driver;

passengers;
- whether a search was performed - whether a search was performed;

of the driver, vehicle or
passengers;

- the authority for the search; - the authority for the search;
- the nature of any contraband - the nature of any contraband

seized
- the mode of the search:

seized



Chapter 17G permitted the Governods Gommittee to add such additional matters
as it deemed necessary. The House Judiciary amendment to 58676 makes it clear that
the only information officers may be required to collect is that listed in the bill.



I Adopted by House 4-B-2005

2 58676 HJUD AM 4_1

3 That S17G-1-1 and S17G-I-2 of the Code of West Virginia, !937,

4 as amended, be amended and reenacted; that said Code be further

5 amended by adding thereto a new section, designated 517G-1-1a; and

5 that S17G-2-3 of said code be amended and reenacted, all to read as

7 follows:

8 ARTICLE 1. RACI]AI, PROFILITiTG DATA COT.LECTION.

9 S17e-1-1. Definitions.

10 The following words and phrases, when used in this chapter'

11 shall, for the purposes of t.his chapter, have the meanings

O t, respectively ascribed to them in this article:

13 (1) "Composition of a patro] area" means the composition of a

14 patrof area based on the ethnicity, national origin, gender and a9e

15 of the popul-ation of the patro] area.

16 @ Q) "Gross data" means aggregate data regarding the

77 information obtained under section two of this article -

18 tb+ (3) "Law-enforcement agency" means every state, county or

19 municipal agency with officers who are authorized to direct or

20 regulate traffic or to make arrests or issue citations or warnings

2I for viofations of traffic laws and ordinances.

22 e (4 ) "Minority group" means j-ndividual-s of any ethnic

23 descent, including, but not limited to, African-American, Hispanic,

- 
24 Native American, Middle Eastern, Asian or Pacific fsl-ander.

ZJ (5) "Patrol- area" means a clear.Iv defin@
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identified by number, that is estabfished for the general- purpose

of providj-ng a visibl-e law enforcement presence in the area, in

order to (1) secure property and to protect the publ-ic from the

risks of damage or in-iury arising f rom criminal- activity, (2 )

respond to emerqency and non-emergency demands of citizens j-n a

timelv manner, (3) conduct prevention and other proactive patrol-

tasks ef f ectivel-y; and, ( 4 ) conduct al-l other patrol- tasks

effectively, including traffic control and special- missions work.

Law enforcement patrol areas must be defj-ned so that

population-based data on the composition of a patrol area, as wefl-

as data on the perceived ethnicity. national oriqin, qender and age

of those committing acts justifvinq a traffic or pedestrian stop,

can be util-ized to rel-iably and vafidfy observe the absence or

presence of bias-based profiling associated with pedestrian and car

stops in a statisticallv meaninoful wav-

S17G-1-2. fnfor:mation obtained by law-enforcement officers during

a traffic stop.

Each time a law-enforcement officer stops a driver of a motor

vehicle for a viol-ation of any motor vehicl-e statute or ordinance,

other than for a nonvj-olation stop, i-ncluding, but not limited to,

a checkpoint for driving under the influence, Iicense, registration

or seat belts, the officer sha1l obtaj-n and prepare a brief report

based on the officer's vj-sual- observation and perception of basic

informatj-on about the nature, duration and outcome of the stop,

including, but not l-imited to, information relating to the

perceived racial characteristics of each operator stopped. The



I 1

2

3

4

5

o

1

B

9

10

11

I2

report is to be provided to the West Virginia law-enforcement

agency which employs the law-enforcement officer z Provided, That

the fail-ure of the l-aw-enforcement officer to obtain and report

racial profiling data shall not affect the validity of the

underlying traffj-c citation or warnj-ng.

The inf ormation to be coll-ected shall- only include:
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3 agen:eyrcorrs:@

4 (a) The perceived race, ethnicitv or national orioin, oencler

5 and residential- zip code of the operator stopped;

6 (b) The reason for the stop;

7 (c) The county and duration of the st.op;

B (d) An identification number for the officer's oatrol area to

9 be estabfished by the head of the officer's law-enforcement aqency;

10 (e) Whether or not a warnino or citation was issued as a

11 result of the stoo;

L2 (f) The l-aw-enforcement aqency conducting the scop;

13 (g) The date and time of the stop;

74 (h) Officer's permanent i.d. number;

15 (i) Whether a search was performed as a resul-t of the stop

L6 (i ) Search authoritv; ancl

I7 (k) Vfhether anv contraband was discovered or sei-zed in the

18 course of the search and the tvpe of any contraband dj-scovered or

19 seized.

20 S17G-1-1a. Legislative finrtings and intent.

2l (a) The Legislature finds as fol_l_ows:

22 (1) That police pat.rol plays a central role in policLng;

23 (2) That functions of patrol are to deter cri-me, to enhance

24 feelings of public safety, and to make law enforcemenc personnel

25 available for service;

26 (3) That the majority of l-aw enforcement officers assigned to
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patrol duties del-iver the bul-k of l-aw enforcement serv.ices;

(4) That, importantly, patrol is a visible symbol of t.he

police.

(5) That patrol officers are "gatekeepers" of the criminal

justice system; they are the most important decision-makers in

^^1 
.i 

^.i -^.I/VrrvrrrY,

(6) That because of the importance and hiqh visibility of law

enforcement officers when performing patrol duty, it is imperative

that they be perceived by the public as being fair and unbiased j-n

the context of performing their duties.

In enacting this chapt.er and recognj- zing the importance of

patrol areas, the Legislature only intends to create a database of

information which l-aw enforcement agencies can use to measure the

absence or presence of bias on the part of their patrol offi-cers as

they j-nteract with the various segments of the public. It is not

the. intent of the Legislature to mandate use of a particular

formula or standard, nor is it the intent of the Legislature to

require that any single formul-a or standard be applicable to all

agenci-es without regard to the size of an agency or its designated

patrol areas.

ARTICLE 2. AIIAIYSIS OF TRAFFIC STOPS STUDY AfiID AI\INUAL REPORT BY

DTRECTOR OF THE GOVERNOR' S COM!4ITTEE ON CRrME '

DELTNQT ENCY AI{D CORRECTTON.

S17G-2-3. Analysis of traffic stop statistics, annual- report and

legisJ-ative rules.
(
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(a) To facilitate the commencement of data collection on the

first day of January, two thousand fiLve six, the Commissioner of

the Division of Motor Vehicles, in consultation with the Director

of the Governor's Committee on Crime, Delinquency and Correcti-ons

shall propose

emergency and legislatj-ve rul-es in accordance with articl-e three,

chapter twenty-nj-ne-a of this code. These rules shall- include, but

are not limited to:

(1) The manner of reporting the information to the Division of

Motor Vehicles;

(2) Promulgation of a form or forms for reporting purposes by

varj-ous l-aw-enforcement agencies;

(3) A means of reporting the information required in section

two, articl-e one of this chapter on warning citations to the

Division of Motor Vehicfes;

(4) In consul-tation with the Fraternal Order of Pofice, the

Sheriff's Association, the Trooper, s Association, the Deputy

Sheriff's Associ-ation, the Chiefs of Police Association and

representatives of l-aw-enforcement agencies, a means of providing

training to l-aw-enforcement officers on compl-etion and submission

of the data on the proposed form;

(5) A means of reporting back to individual- l-aw-enforcement

agencj-es, from time to timo- al- l-ha racrrs5l of a faw-enforcement

agency on findings specific to that agency in an agreed-upon format

to al-l-ow the agency to evaluate independently the data provided;

(6) A limitation that the data is to be used sol-el-v for the

o
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purposes of this chapter;

(7) Safeguards to protect the identity of individual

law-enforcement officers collecting data required by section two,

artj-cle one of this chapter when no citation or warning is issued;

(B) Methodology for collection of gross data by

law-enforcement agencies and the analysis of the data;

(9) The number of motor vehj-cle stops and searches of motor

vehicl-es occupied by members of a perceived mj-nority group; the

number of motor vehicl-e stops and searches of motor vehicles

occupied by persons who are not members of a minority group; the

population of minorities in the areas where the stops occurred;

estimates of the number of al-t vehicles t.raveli-ng on the public

highways where the stops occurred; factors to be incl-uded in any

evaluation that the data may indicate racial- profiling, racial

stereotyping or other race-based discrimination or selective

enforcement; and other data deemed appropriate by the Governor's

Committee on Crime, Delinquency and Correction for the analysis of

the protection of constitutional- rights; and

(10) Protocol-s for reporting collected data by the Division of

Motor Vehicl-es to the Governor's Committee on Crime, Delinquency

and Correcti-on and the analvsis thereof.

(b) On or before the first day of February, two thousand six,

and each year thereafter, the Director of the Governor's Committee

on Crj-me, Delinquency and Correction shall publish a public report

of the data coll-ected and provide a copy thereof to all

l-aw-enforcement agencies subject to this chapter and provide a copy

24
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of the report and analysi-s of the data collected to the Governor

and to the Joint Committee on Government and Finance.

(c) The provisions of sections two and three, articl-e one of

this chapter and section two of this article shal-1 become effective

after the thirty-first day of December, ffi two

thousand f i-ve.

(d) The provj-sions of this chapter shall- be of no force or

effect after fha ]-hirrrr-rj-st day of December, two thousand seven.

1
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Governo/s Committee on Crime Delinquency and Correction
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Racial Profiling (149 CSR 5)
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PERTINENT DATES

Filed for public comment:
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Filed following public comment period:
Filed LRMRC:
Filed as emergency:

Fiscal lmpact:

October 13,2004
November 12,2004
November 23,2004
November 23,2004
October 13, 2004 (disapproved during
2005 RS)

None

ABSTRACT

This rule was proposed as a substitute for the rule originally filed by the Governor's

Committee on Crime Delinquency and Correction ("Governor's Committee") pursuant to

WVC 517G-1-1, ef seq. During the interim period following the 2005 RS of the Legislature,

it was suggested by the interested parties that the rule should conform to 58676 as much

as possibl". nt the direction of counsel the Suggested Rule still contains any provision that

is mandated by the current law, as the agency has no authority to change by rule the

provisions of the statute.

The Suggested Rule requires the chief law enforcement officer of any law

enforcement agGncy to establish and number "patrol areas" within his or her jurisdiction in

conformity with the provisions of 58676.

The components of the Form have changed according to the following chart:
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Original Rule

the office/s law enforcement
Agency
the officer making the stop;
the officer's primary assignment
(patrol, task force, traffic,
investigation) at the time of the
stop;
the date, time and duration of the
sfop;
the location of the sfop

the type of roadway;
the gender, age and perceived
race or ethnic group of the
driver and of any passengers
searched by the officef
the zip code of the driver;
the number of passengers;
the alleged traffic violation
prompting the sfop;
the nature of any citation or
warning r.ssuedas a resultof the
sfop;
whether a license check was
conducted;
who initiated the stop;
if a search was performed, the
authority for and mode of the
search; and
the nature of any contraband
found

Suggested Rule

the designation off the law
enforcement agency
the officer making the stop;

the date, time and duration of the
sfop;
the patrol area of the stop;
the county of the stop;

the gender, age and perceived
race or ethnic group of the
driver and of any passeng/ers
searched by the officer,

the alleged traffic violation
prompting the stop;
the nature of any citation or
warning issuedas a resultof the
sfop

if a search was pertormed, the
authority for and mode of the
search; and
the nature of any contraband
found

lltems in italics are required hy S17G-1-1 ef seg..l

In most other respects the rule is the same as the Original Rule.

AUTHORITY

Statutory authority:
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W. Va. Code $ 17G-2-3:

(a) To facilitate the commencement of data collection on the first day of January,
two thousand five, the director of the governor's committee on crime, delinquency and
corrections, in consultation with the division of motor vehicles, shall propose emergency
and legislative rules in accordance with article three, chapter twenty-nine-a of this code.
These rules shall include, but are not limited to:

(1) The manner of reporting the information to the division of motor vehicles;

(2) Promulgation of a form or forms for reporting purposes by various law-
enforcement agencies;

(3) A means of reporting the information required in section two, article one of this
chapter on warning citations to the division of motor vehicles;

(a) In consultation with the fraternal order of police, the sheriffs association, the
deputy sheriffs association and representatives of law- enforcement agencies, a means
of providing training to law-enforcement officers on completion and submission of the data
on the proposed form;

(5) A means of reporting backto individual law-enforcement agencies, from time to
time, at the request of a law-enforcement agency on findings specific to that agency in an

agreed-upon format to allow the agency to evaluate independently the data provided;

(6) A limitation that the data is to be used solely for the purposes of this chapter;

(7) Safeguards to protect the identity of individual law- enforcement officers
collecting data required by section two, article one of this chapter when no citation or
warning is issued;

(8) Methodology for collection of gross data by law- enforcement agencies and the
analysis of the data;

(9) The number of motor vehicle stops and searches of motor vehicles occupied by
members of a perceived minority group; the number of motor vehicle stops and searches
of motor vehicles occupied by persons who are not members of a minority group; the
population of minorities in the areas where the stops occurred; estimates of the number
of all vehicles traveling on the public highways where the stops occurred; factors to be

included in any evaluation that the data may indicate racial profiling, racial stereotyping or
other race-based discrimination or selective enforcement; and other data deemed
appropriate by the governor's committee on crime, delinquency and correction for the
analysis of the protection of constitutional rights; and
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(10) Protocols for reporting collected data by the division of motor vehicles to the
governor's committee on crime, delinquency and correction and the analysis thereof.

ANALYSIS

I. HAS THE AGENCY EXCEEDED THE SGOPE OF ITS STATUTORY
AUTHORITY IN APPROVING THE PROPOSED LEGISLATVE RULE?

No.

II. IS THE PROPOSED LEGISLATIVE RULE IN CONFORMITY WITH THE
INTENT OF THE STATUTE WHICH THE RULE IS INTENDED TO IMPLEMENT"
EXTEND. APPLY. INTERPRET OR MAKE SPECIFIC?

Yes.

III. DOES THE PROPOSED LEGISLATIVE RULE CONFLICT WITH OTI.IER
CODE PROVISIONS OR WITH ANY OTHER RULE ADOPTED BY THE SAME OR A
DIFFERENT AGENCY?

No.

IV. IS THE PROPOSED LEGISLATIVE RULE NECESSARY TO FULLY
ACGOMPLISH THE OBJECTIVES OF THE STATUTE UNDERWHICH THE PROPOSED
RULE WAS PROMULGATED?

Yes.

V. IS THE PROPOSED LEGISLATIVE RULE REASONABLE. ESPECIALLY AS
IT AFFECTS THE CONVENIENCE OF THE GENERAL PUBLIC OR OF PERSONS
AFFECTED BY IT?

Yes.

VI. CAN THE PROPOSED LEGISLATIVE RULE BE MADE LESS COMPLEX OR
MORE READILY UNDERSTANDABLE BY THE GENERAL PUBLIC?

No.

VII. WAS THE PROPOSED LEGISLATIVE RULE PROMULGATED IN
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COMPLIANCE WITH THE REQUIREMENTS OF CHAPTER 29A. ARTICLE 3 AND WITH

ANY REQUIREMENTS IMPOSED BY ANY OTHER PROVISION OF THE CODE?

Yes.

vilt. oTHER.

The enabling statute, W. Va. Code 517G-2-3 anticipated that the emergency rule would
go into effect on January 1,2005 and sunsets on Dec. 31 ,2007. An extension of time
would need to be effected by statute.
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TITLE 149
LEGISLATIVE RULE

GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION

SERIES 5
MOTOR VEHICLE STOP DATA COLLECTION STANDARDS

FOR THE STUDY OF RACIAL PROFILING

S{49€-1. General.

1.1. Scope. -This legislative rule establishes standards for the collection, reporting,
compilation and analysis of data, for the purpose of studying the possible practice of racial
profiling by law enforcement in West Virginia.

1.2. Authority. - W. Va. Code 517G-2-3.

1.3. Filing Date. -
1.4. Effective Date. --

5149-5-2. Definitions.

2.1. 'Chief executive" means the Superintendent of the State Police; the Chief Gonservation
Officer of the Division of Natural Resources; the sheriff of any West Virginia county; any
administrative deputy appointed by the Chief Conservation Officer of Natural Resources; the
chief of any West Virginia municipal law enforcement agency; or the duly authorized designee
of any chief executive.

2.2. "Composition of patrol area" means the demographic description of the population in
the patrol area to include elements of ethnicity, national origin, gender and age.

2.3. "Count/ means any one of the fifty-five major political subdivisions of the state.

2.4 'Drivern or'operatod' means the person who drives or is in actual physical control of a
motor vehicle upon a highway, or who is exercising control over or steering a vehicle being
towed by a motor vehicle.

2.5. 'Governods Committee on Crime, Delinquency and Conection' or "Governo/s
Committee" means the committee established as a state planning agency pursuant to W. Va.
Code 515-9-1.

2.6. 'Gross data' means aggregate data regarding the information obtained pursuant to
section 3.0 of this rule.

2.7. "Law enforcement agenc/ means every West Virginia state, county or municipal
agency with officers who are authorized to direct or regulate traffic or to make arrests or issue
citations or wamings for violations of traffic laws and ordinances.

2.8. "Law enforcement officer'' or "officer" means any duly authorized member of a law
enforcement agency who is authorized to maintain public peace and order, prevent and detect
crime, make anests and enforce the laws of the state or any county or municipality of the state,

1
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including persons employed as campus police officers at state institutions of higher education
and those persons employed as rangers by the Hatfield-McCoy Regional Recreation Authority.

2.9. 'Minority group' means individuals of any ethnic descent, including, but not limited to,
African-American, Hispanic, Native American, Middle Eastem, Asian or Pacific lslander.

2.10. 'Municipality'' means any incorporated town, village or city whose boundaries lie within
the geographic boundaries of the state.

2.11. 'Oiginating agency ldentifier, or ORI Numbef means the standard identification
number assigned by the Federal Bureau of Investigations to law enforcement and other
agencies that submit data required for criminal justice purposes.

2.12. 'Patrol areao means a clearly defined geographic area, identified by a number
asstgned by the chief law enforcement official, that is established for the general purpose of
providing a visible law enforcement presence in the area, in order to (1) secure property and to
protect the public from the risks of damage or injury arising from criminal activity, (2) respond to
emergency and non-emergency demands of citizens in a timely manner, (3) conduct prevention
and other proactive patrol tasks effectively; and (4) conduct all other patrol tasks effectively,
including traffic control and special missions work.

2.13. 'West Virginia Motor Vehicle Stop Form," or "MVSF,' means the form developed by
the Division of Motor Vehicles for collecting and reporting data for the study of racial profiling.

5149-5€. Data Gollection.

3. 1. Operator lnformation Collected.

3.1 .a. Beginning January 1 , 2005, each time a law enforcement officer stops the operator of
a motor vehicle for a violation of any motor vehicle statute or ordinance, the officer shall record,
on the West Virginia Motor Vehicle Stop Form appended to this rule, the information required to
be collected pursuant to subsection 5 of this section. The officer may complete the Motor
Vehicle Stop Form during or immediately after the stop, but must file the completed form with
his or her law enforcement agency before the officer goes off duty.

3.1.b. A law enforcement officer is required to record the information required tobe
collected pursuant to subsection 5 of this section only when the operator has been stopped for
violating a motor vehicle statute or ordinance. A law enforcement officer is not required to
record such information as a result of a non-violation stop, even if the initial non-violation stop
results in a citation or anest.

3.2. Passenger lnformation Collected.

3.2.a Beginning January 1,2005, each time a law enforcement officer stops the operator of
a motor vehicle for a violation of any motor vehicle statute or ordinance, and as a result,

2
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conducts a search of a passenger in the vehicle, the officer shall record, on the West Virginia
Motor Vehicle Stop Form appended to this rule, the information required to be collected
pursuant to subsection 5 of this section. The officer may complete the Motor Vehicle Stop Form

during or immediately after the stop, but shall file the completed form with his or her law
enforcement agency before the officer goes off duty.

3.2.b. A law enforcement officer is required to record the information required to be

collected pursuant to subsection 5 of this section with regard to a passenger who has been
searched only when the operator of the vehicle has been stopped for violating a motor vehicle
statute or ordinance. A law enforcement officer is not required to record such information as a
result of a non-violation stop, even if the initial non-violation stop results in a citation or anest.

3.3. West Virginia Motor Vehicle Stop Form (MVSF). - The MVSF shall allow for the
recording of all of the information required to be collected by subsection 4 of this section and at
a minimum be developed in hard copy format; however, nothing in this rule prohibits a law
enforcement agency from completing and/or submitting the information required to be collected
in an electronic format, if a protocol for electronic filing is developed by the Division of Motor
Vehicle. This form shall:

3.4. MVSF Components. - The MVSF shall allow a law enforcement officer to collect and

record the following information.

3.4.a. A unique identifier (i.e. numeric, alphanumeric, barcode, etc.) which will
distinguish one from all others.

3.4.b. The law enforcement agency's complete Originating Agency ldentifier (ORl

number), or an abbreviated version of that identifier singularly unique to that particular law
enforcement agency.

3.4.c. The identity of each individual law enforcement officer within his or her law
enforcement agency. The chief executive of the law enforcement agency shall assign a unique
four (4) digit identifier to each law enforcement officer within his or her agency for this purpose.

3.4.d. The month, day and year of the stop.

3.4.e. The approximate hour and minute of the stop.

3.4.f. The approximate duration of the stop in hours and minutes.

3.4.i. The county in which the stop took place.

3.4.j. The location of stop by patrol area.

3.4.k. The traffic violation that was the primary reason for the stop to be indicated as

follows:

3
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3.4.k.1. Code violations:

3.4.k.1.A. Red lighUstop sign;

3.4.k.1.B. Speeding (<1 0mph over);

3.4.k.1.C. Speeding (>1Omph over);

3.4.k.1.D. Lane violation/failure to signal;

3.4.k.1.E. Other moving violation; or,

3.4.k.1.F. Other nonmoving violation.

3.4.k.2. Penal code violations:

3.4.k.2.4. Nuisance/vice;

3.4.k.2.8. Suspicious circumstances;

3.4.k.2.C. Be on the lookout (BOlO)/wanted persons;

3.4.k.2.D. Property crime;

3.4.k.z.E. Violent crime; or,

3.4.k.2.F. Local ordinance.

3.4.1. Disposition. -- One of the following dispositions of the stop:

3.4.1.1. Citation

3.4.1.2. Warning

3.4.1.3. No action

3.4.m. The perceived identifying characteristics of the operator stopped, including:

3.4.m.1. The age of the operator

3.4.m.2. Whether the operator was male or female.

3.4.m.3. Whether the operator was:

3.4.m.3.A. White (W);

4
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3.4.m.3.8. Black/African American (B/AA);

3.4.m.3.C. Asian/Pacific lslander (A/Pl);

3.4.m.3.D. Native American (NA);

3.4.m.3.E. Middle Eastem (ME); or,

3.4.m.3.F. Other (Oth).

3.4.m.4. Whether the operator was:

3.4.m.4.A. Hispanic/Latino (H/L); or,

3.4.m.4.8. Non-Hispanic/Latino (NH/L).

3.4.n. Whether a search was performed as a result of the stop and, if so:

3.4.n.1. The authority for the search to be indicated as follows:

3.4.n.1.A. Consent:

3.4.n.1.B. Reasonable SuspicionMeapon;

3.4.n.1.C. lncident to Anest:

3.4.n.1.D. lnventory;

3.4.n.1.E. Probable Cause:

3.4.n.1.F. Plain View:

3.4.n.1.G. Probation/Parole Waiver; and,

3.4.n.1.H. Other.

3.4.n.2. Whether the search involved:

3.4.n.2.A. Officer:

3.4.n.2.8. Canine Unit;

3.4.n.2.C. Portable Breath Analyzer;

3.4.n.2.D. Drug Test Kit;
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3.4.n.2.E. Wanant Check; and,

3.4.n.2.F. Other.

3.4.n.3. The personsfitems searched, to be indicated as:

3.4.n.3.A. Vehicle;

3.4.n.3.8. Driver;

3.4.n.3.C. Passenger(s);

3.4.n.3.D. Personal Effects; and,

3.4.n.3.E. No Search Conducted.

3.4.n.4. The type of any contraband discovered or seized as a result of the search,
to be indicated as follows:

3.4.n.4.A. None;

3.4.n.4.8. lllegal Drugs;

3.4.n.4.C. Drug Paraphemalia;

3.4.n.4.D. Alcohol;

3.4.n.4.E. Firearm(s);

3.4.n.4.F . Other Weapon(s);

3.4.n.4.G. Cunency;

3.4.n.4.H. Stolen Property; and,

3.4.n.4.1. Other.

3.4.n.5 lf the search was of a passenger in the motor vehicle, the age, gender, and
perceived race, and ethnicity of the passenger searched.

3.5. lnstructions detailing how an individual law enforcement officer should complete and
submit the form may be included on the MVSF itself, or provided to law enforcement agencies
or officers as an attachment.

6



/
o 149CSR5 - Amended

5149-54 Designation of Patrol Area.
3.1. Patrol area of stop. The chief executive of every law enforcement agency in the

state shall establish one or more 'Patrol Areas" as defined at section 2.9A of this
rule. The boundaries shall be easily recognizable to the law enforcement officer, and
the designation of the patrol area shall be identified by up to a three digit number that
shall be entered by the officer on the Motor Vehicle Stop Form. The boundaries and
designations of patrol areas shall be provided to all officers under the control of the
agency and forwarded to the Govemods Committee on Crime Delinquency and

Conection for utilization in preparing the report to the legislature required by West
Mrginia Code.

3.2. Requirements for boundaries of patrol areas. The boundaries of the Patrol Areas
shall be drawn to allow the determination of population demographics of the Patrol

Area as a whole. Patrol areas may include whole or partial @nsus tracts and whole
census blocks. The maps provided to officers need not show this specific
information, but only the boundaries of the patrol area using natural landmarks such
as streets, streams, railroad tracks, or other boundaries as may be generally known
to a community. Maps of Patrol Areas shall be forwarded to the Govemods
Committee for approval of conformance to this sub-section.

3.3. County level law enforcement agencies in counties with a population of 20,000 or
fewer may designate the entire county as one patrol area. Law enforcement
agencies in cities or towns with a population of 5,000 or fewer may designate the
entire city or town as one patrol area. Law enforcement agencies with state wide
jurisdiction shall utilize Patrol Areas established by the county of the stop.

5149-5-5 Training.
4.1 The chief executive officer of an Law Enforcement Agency shall, prior to 

-,
provide to each law enforcement officer of his or her agency, appropriate training on the
proper completion of the Motor Vehicle Stop Form. All training shall be based on the
instructions developed by the Division of Motor Vehicles pursuant to subsection 3 of this
rule. Additional and or ongoing training may be required by the law enforcement
agency if improper reporting is identified.

5149-5-6. Data Reporting.

6.1. Beginning January 1,20-, each law enforcement agency in this state shall submit
completed MVSFs to the Division of Motor Vehicles, via United States Postal Service or by any
other reputable mail delivery service, handdelivery or by electronic means, if authorized by the
division of Motor Vehicles. MVSFs must be received by the Division of Motor Vehicles no later
than close of business, normal operating hours, on the fifteenth (15m) day following the end of
the reporting calendar month during which the information recorded on the form was collected.
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6.2. All MVSFs shall be completed conectly, be free of dirt and debris, and be submitted in
usable condition for the purposes outlined in this rule. Incomplete or rejected MVSF's will be
retumed to the law enforcement agency for completion, conection and re-submission.

6.3. In furtherance of his or her responsibility to ensure that the requirements of this section
are met, the chief executive shall periodically audit and review MVSFs submitted by law
enforcement officers within his or her agency to ensure that the facts sunounding traffic stops
are not being intentionally misrepresented.

6.4. Failure to comply with the requirements of this section may subject a law enforcement
agencyto the sanctions provided in WestVirginia code g17G-2-2.

5149-5-6. Receipt and Retention of MVSF.

6.1. MVSF Receiving and Retaining. The Division of Motor Vehicles shall establish a
written policy designed to address the reasonably foreseeable complications which may arise
as a result of receiving and retaining MVSFs submitted by a law enforcement agency, whether
in hard copy or electronic format. This policy may change, from time to time and at the
discretion of the Division of Motor Vehicles, as necessity dictates. This policy shall include, but
not be limited to:

6.1.a. A mechanism for identifying the time, day, date and year the MVSF was received
by the Division of Motor Vehicles;

6.1.b. A mechanism for maintaining accurate and easily accessible data regarding the
reporting habits of individual law enforcement agencies; and,

6.1.c. The identification of an appropriate and logistically feasible time period to retain
MVSFs submitted in hard copy format; as well as any data stored electronically as a result of
this rule.

5149-5-7. Data limitations and confidentiality.

7.1. Any and all data collected, reported, compiled and anallzed pursuanttothis rule may
be used only for the purposes outlined in this rule.

7.2. Except as provided for in section 8 of this rule, no official of the Division of Motor
Vehicles, the Govemo/s committee or a law enforcement agency may release information from
an MVSF regarding the identity of any individual law enforcement officer. The Governo/s
Committee and the chief executive of a law enforcement agency shall make appropriate
safeguards to protect the identity of individual law enforcement officers collecting data required
by this rule at alltimes.

5149-5-8. Individual Law Enforcement Agency Data Request and Release.

8
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8.1. The chief executive of a law enforcement agency may request from the Division of
Motor Vehicles, release of data regarding his or her law enforcement agency and law
enforcement officers. The request must be in writing and must be received by the Division of
Motor Vehicles no sooner than thirty (30) days after the end of the calendar month for which the
data is being requested.

8.2. At a minimum, the data shall be organized in such a manner as to allow the chief
executive to review the information collected from the MVSF by his or her particular agency and
officers for a period of at least one calendar month.

5149-5-9. Division of Motor Vehicles responsibilities.

9.1 The Division of Motor Vehicles and the Govemo/s Committee on Crime Delinquency
and Conection have reduced to writing in a memorandum of understanding, the duties required
of the DMV pursuant to S17G-2-3. This memorandum contains the protocols by which the
Division of Motor vehicles will collect the data required, and by which the data will be conveyed
to the Govemo/s Committee for analysis and preparation of its annual report.

5149-5-10. Governo/s Gommittee on Grime Delinquency and Gorrection Annual Repor[

10.1 The Govemods Committee shall analyze and report its finding pursuant to West
Virginia Code S17G-2-3. The Criminal Justice Statistical Analysis Center, a unit of the
Govemofs Committee, shall use its discretion to determine the methodology necessary to meet
the analytic reporting requirements of $17G-2-3a9 consistent with the data made available to it.
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E-mail: tkgriffrth@jacksonkelly.com

January 4,2006

Kelley Goes
Office of the Attomey General
l90O Kanawha Blvd. East
Charleston, WV 25305

Re: Inadequacies with DNR's proposed changes to 58 CSR 64

Dem Ms. Goes:

As you know, on December 2O, 2005, Senator Facernyer facilitated a
meeting between representatives of the DNR and represe,lrtatives of the West Virginia
Dee,r Farmers Association to attempt a compromise bn the issues prese,lrted by nNR,s
proposed amendments to 58 CSR 64. At that meeting, the DNR expressed its concerns
that it is not feasible for the DNR to adequately regulate captive cervid fasitities. These
concerns underscore the point that the DNR is simply not the appropriate age,ncy to
regulate an agricultural indusbry such as deer fanning.

The West Virginia Department of Agriculture, on the other hand, is
accustomed to impleme,nting and enforcing programs that monitor for other diseases that
threaten West Virginia's agricultural inaustry. Therefore, regulation by the West
Virginia Department of Agriculture would be a more effective rod *or" appropriate way
to control and monitor for chronic wasting disease ("CWD") in deer farm populations.

The specific provisions of 58 CSR 64 which are problernatic for the cervid
indusby were detailed in pages l0-15 of a letter dated November 29,2005, addressed to
the l-egislative Rule Making Review Committee, on which you were copied. I attach a
copy of this letter hereto for your reference. There are four areas in which the
amended rule is particularly problematic for deer farming as an agricultural
industry:

(1) the rule fails to establish an adequate state-wide CWD monitoring
program which grandfathers operations with existing monitoring
practices;

(2) the rule eliminates all interstate transport or sales of cervids and
practically all intrastate ffansport or sales of cervids;

Clarkburg,WV . Martinsburg,WV . Morgantown,WV ' New Martinsville,\AA/ " Parkersburg,WV . Wheeling,Wv
Denven CO . Lexington, KY . Pittsburgh, PA . Washington, D.C
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(3) the rule irmposes cost prohibitive doubAe-femeimg and increased fence
height requirements on deer farnaens, which is not requaired im any
other state; and

(4) the rutre does not eulre insuffleiencies in the IlNRts current ClvD
sarnpling pnotocols.

As explained in the November 29,2005letter, the West Virginia DNR has
been unable to institute a five-year CWD monitoring program based o., th" propo*J
federal USDA program, which would allow inha and interstate kansport and sales of
monitored cervids. When the tbderal USDA five-year program takes effec! it will
grandfather states with existing monitoring programs, atlowing deer farmers in those
states to conduct intra- and interstate transport of deer crucial for the industry,s sunrivalin those states. However, West Virginia will not be able to take advantage of such
grandfathering due to lack of a monitoring program, despite the fact that me,mbers ofthe
Deer Farmers Association have been 

-proactively 
conducting their own thorough

monitoring program for the past several years to ensure the co-ntinued health of th&r
livestock.

Captive cervid facilities under a CWD monitoring program should be able
to transfer cervid after fi_ling an application to transfer with tlie appropriate regulatory
agency- The Director of West Virginia's DNR should not have the "ibsolute rignt to
deny any hansfer of cervids" unless th"r" is a justifiable reason.

In additiorL the double fencing requireme,nt in 58 CSR 64 is cost
prohibitive for West Virginia deer farmers. Double fencing would cost approximately
$I0/foot to install. Some farms have over te,n miles of fencing, making the cost to install
double fencing over $528,000. Further, due to the proximity to pr6peny boundaries,
natural barriers such as ponds, etc., it woulid be physiqally impossible 6 double fence ali
property.

Finally, the DNR's mishandling of sampling for CWD in captive deer
populations is only more evidence of the agency's inability to properly regulate this
agricultural indusky, a problem which is only exacerbated by DNit'iproporJd changes
to 58 CSR 64. Testing for chronic wasting disease ("CWD-) is vitally important, and
should be imposed both on captive facilities and hunters. Howevero ttre bNR's sampling
requirernents are unn€cessarily harsh and lack scientific justification. For instanci thE
requireme,lat that the head from all dead cervids (over 6 months of age) be removed and
"delivered" to the District Game Biologist for subsequent submiision of biological
samples to a usDA approved laboratory is uqiustified for several reasons.

_ Captive cervid facility o'wners must retain some control over the samples,
be informed of the results, and have the ability to veriff the results. USDA certified
veterinarians are more qualified to collect samples and oversee the fransportation to and
testing by USDA certified labs. Requiring captive deer facility owners todecapitate their

cl02908e.DOC



Finally, should DNR receive a "first tesf' positive resul! captive cervidfacility own€rs must be provided with time to perform DNA verification and perform a
second test for CWD on their retained sample ut u USOA ce,ltified laboratory chosen atthe farmer's discretion before DNR takes any action which would inrpficate tl" prop."ty
rights of facility owners.

While these are only some of the most significant issues raised in
negotiations by deer farrrers on Decemb sr 20,2005, if the DNR is able to accommodate
the above issues in its latest ame,ndments to 58 CSR 64, it will have found some balance
which permits both regulation and survival of deer fatming as an agricultual industry in
West Virgtuiia.

Sincerely, A
,r/

f | -GJrJ<,rfi%

Lrrs"t.rr.l I tl
Counselfor the West Virginia
Deer Farmers Association

LKG

cc: The Honorable Kare,lr Face,myer
1900 KanawhaBlvd. East
Bldg. 1. Rm. W-218
Charlestoq WV 25305
(Horne address: Rt. I Box 142
Ripley, WT/ 25271)

"/Debra Graham /
Legislative Services
OfEce of the West Virginia Secretar5lof State
1900 KanawhaBlvd. East
Bldg l. Rm. MB49
Charleston" WV 25305

Brian Helmick, Deputy Secretary
WV Deparhnent of Commerce
State Capitol Complex
Bldg.6, Rm. 525
Charleston, WV 25305

ct029089.DOC
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Joseph M. Minard, Chair
Legislative Rule-lvlaking Review Comnrittee
West Virginia Senate
State Capitol
CharlestorU \\fV 25305

VirginiaMahan, Chair
Legislative Rule Making Review Committee
West Virginia House of Delegate.s
State Capitol
Charleston,lilfV 25305
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7.3.19. This license does not authorize the licensee to ransfer possession or reselt wildlife. . 'r ..

7'3.20. This license is intended only to allow Incorporated Sportsmen Clubs to acquire live'trapped
foxes and raccoons from legal trappers and/or commercial dealers foi the pupose of rcstocking

7.3.21. Raccoonandfoxesheldunderthislicensepriororeleaseforrestockingmaynotbeusedfor
the taining of hunting dogs or in dog field tials.

7.3.22. Raccoonsandfoxesobtainedfromatrappercannotbehousedorheldinthesamefacitity,or
housed orheld in the same cage as animals obtained by other means

7.3.23. Foxes and raccoons acquired under this license shall not be released on public lands or the ,

Iands of another without unitten permission of the landowner. - |

7.4. CaPtive Cervid Facilitv License. The following terms and conditions will applv for this license
reBardless of when the license rvas issued or whether or not ttre license is simply being relewed. unless
otherwise specified in the rule.

. 7.4.1. APolications shall be made on forms provided by ttre Division of Nantal Resources and
ilsoecdong,made by both the taw Enforcernent Section (LE$ and Wildlife Resources Section fWRSJ to
99q1!ing if the facitltv meets requirements ottne ticense. ttrere shAt Ue a nonrcftndabte applicadon fee of
!250,Q0 for pach ne* application for a captive ceruid facilitv license. The fee for the renewal of a Captive
Cervid Facilitv License shall be $10.00.

7.4.2. A Public hearine will be conducted in the aporopriue countv to solicit public concems and
commens rglated to the promsed Captive Cervid Faciliw.

.. 7.4.3. Each licensed Captive Cervid Faciliw shall be issued a unique and permanent identiryins
license nurnber,

7.4.4. WildlifeenclosuresmusmeettheminimumrcquirementssetforthinthissectionandAppendix

I Pr9lded that all captive cervid facilities licensed before ttre effective date ofttrese rules have until January
l. 2008 to complv with the fencine md p€n siz€ requirements of ftis rule.

7.4,5. The facilitv shall be consrr.rcted of such material. stength and desiCn to contain the caotive
animals within ttre enclosure. safeeuard both the captive animals and the public against injury. pttv€nt the
trTtlnission of disease by direct or indirect contact from ttre captive animals to wild whie-ailed deer and the
Public. Prevent escape of captive animals and prevent wild whle-tailed deer from enteringthe enclosrre.

7.4.6' Perimeter fencing must be adequate to prevent ingress or egress of Cervids and must be
desig-ned and constructed to take into account topographv and tenain features and be constucted to withstand
commonlY expected occurrences that would cause the fence to be breached. Such occurrerces shall include.
but not be limited to. hish winds. ic€ sorriis. large mowfall amounts and floodine.

7.4.7. The facility shall be double-fenced with a minimum of thre€ (3 ) fe€t and a maximrnn of six (6)
feetofclearedgroundbetwe€ntheperimsterfenceandtheoutsidefence. ProvidedthattheDiredormayissue
excePtions td the required distance betweer the fences on a case by case basis to accommodate veeetdion
conhl' The distance between the fences must be the minimum urrctical distance reguired o accommodaie
mechanical removal ofvegetation. For these exemptions the Directorwill reguire mitigating measure to keep

ll
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cervids from between the fences. The ouside fence must be a minimum of six (6) feet in heieht and

constructed of woven wire or elecn'ified high tensile wire to exclude nose to nose contact between ePtive
anim4ls and wild white-tailed deer. The requirement for double-fencing shall applyto all new captive cervid
facilities. Exisine captive cervid facilities shall be reouircd o meet thess double-fencing requirements bY

January l. 201 l. and existing captive cervid facilities shall be reguired to dernonsuare substantial Prosre$
toward meeting these requiremeni be annuall), completing double-iencing comtruction on at le.ast 207o ofttreir

facility.

7.4.8. The perimeter fence shall meet the following requirements or equivaleng Fence material m!$
be New Zealand stlde deer fence or equivalent total heighi of ience mustbe a minimum of eight (8) feetfgr
elk and rcn (l0i feet for all other Cervids: a minimum of eieht (8) feet of woven wire must be used on the

bouom of the ten (10) feet fence: minimum 12.5 gauee hish tensile woven wirc with locking Fnots and a

maximum six (6) initrspacini must be us€d: posts must be metal 'T'-posts. treated 4 X 4 posts 6 inch treated

rorrnd nost or enuivalent: .o-"r rr.r.t" mrrst he nrorrrlv hraced and installed: DostsltrUst-b9!-IAD€flyspgggd

fence from ttre fall of a tree or strucnrre: eates must be of sufficient streneth and construction wifh no gaPs:

sates must have functional locks fencing must be properly afiached to posg bottom strand of fence must b€ d
ground level and reinforced: and wuer cor:rses" gullies. ditches erc. mus be properly fenced to prevent escaPe'

7.4.9. The minimum size for captive Cervid facilities shall be 5.000 square feet for one animal. The

endlosure size shall be increased by 257o for ach additional animal. Stockine densitv must allow fol €roultd

coverdurineallseasons: Thisrequirementappliestonewc€ptivec€rvidfacilitiesorforexistinsfacilitiesafter
Januarv 1.2008.

7.4.1 0. The faciliw shall provide appropriate shelter and beddins mafsrial forthe captive animals ttat
protects them from inclemsnt weather.

7.4.1 l. Fresh drinkins water shall be provided dailv.

7.4.12. Captive animals shall be fed daily. Food must be wholesome palafable fr€e from

contamination and of sufficient quantiw and nutritive value to maintain all animals in eood health. No Petson
shall feed anlr Cervid with any material that contains protein derived from al]t mammalian tissues.

7.4. I 3. Where necessary. fecal and food waste shall be removed from the enclosure dailY and stored or

disrrosed of in a manner that prcvents noxious odors or insect pess. Food and wafer containers shall be kePt
clean. Ha),. sraw or other bedding material must be replaced as needed. All waste must be disPosed ofin a
leealmanner. Food.urine.fecalwaste.andsoilsexposedtothesewastematerialsmu$notbedisPosdtvherc
it may be o<posed to free ranging white-tailed deer.

Fonnatted: Font Thn6 N€tY

Roman, U pE Undedlne

Fonnatted: FonC Tknes NerY

Roman, 11 pt, Utdedlne

7.4.14. All cervids.must be kent fre9 from parasites, sickness or disease. If sick, cervids must b€ given
immediate professional medical attention or be humanely destoyed. Routine sampling and diagnosticsior disease
and parasites-may be re_quired by the Director. An annual ixamination of eich-arimal by a state licensed
veterinarian shall be performed and a report submifted to the Director. Alt testing of ciptivi Cervids shall be
qgrformed by an accredited veterinarian Lertified by the USDA to perhrm testing on Cervids, including CWD,
TB and brucellosis testing. The collection of sampies for CWD testing shall be preformed by trained personnel
within the West Virginia Division of Natural Resources. For the purpose of collecting tissue for CWD testing, the
captive cervid facility licensee has three options: (1) the licensbe shall deliver to i West Virginia Divisi6n of
Natural Resource District Office the head ol ttre cervid; (2) the licensee shall deliver to a West Vitgi"ia Division
of Natural Resource District Offrce the entire cervid with the head intact; or (3) the licensee shall coitact the West
lirgqria Drylgioq g! @ Offrqe regardbg the eervib to be tested and the West Virginia
Divislon of Natural Resources shall go to the facility and obtain the tissue samples. After the West Virlinia
Division of Natural Resources has obtained suffrcient and necessary tissue samples, the remaining tissue miy be
shared with the captive cervid facility licensee. ,,,,:. :

Heted: Begs$-bc-sDssdl!2L&g
muirm fc T-oc a 30 fta nsimum
for riqidDosc bracc ffiis rno$tc hded
d le&n4 frctinmckv soil ed 6ftct b
sandv soil d mrcrac m6t bc 6Gd to
srovitc cqEl sabilila linc Dos musl bc
buicdro 3 ftcr



7.4.15. The co-mingline of different Cervid species or Cervid species and livestock will not be

lennited in the sanre pens without written approval ofthe Director. If different Cenid Tecies re housed it
the sarn-e facilrtv. they mu* be separated into different pens that are double-fenced oi otherwise p,rohibit
contact between the different species. Food water and waste mat€rial from different Cervid species must not
be available to or exposed to other Cervids in separate pens or to free raneing whie-tailed deer.

7.4.16. The facilitv shall not restrict the movement or tap existing ftee rangine deer inhabitine the
lan9.on which the facilitv is consructed. DNR personnel shall verit, the absence ofentrapped deer. and iuch
verification mav require mow cover for the detection of deer prior to the release of an], crytive cervids withih
the facilitv.

7.4.I7. The captive Cervid facilitv shall abide bv all the requirements in DNR Legislative Rule 58
csR 63.

- ?.4.18. Each captive Cewid shall be marked with a unique tanoo in the ear. a metal ea tag with a
uniQue identification nurnber affixed to tre ear. or other oerrnanent marker approved by ttre Direstoi. and a
unigIe marker visible and identifiable from 50 yards Except ttrat a unique mnoo in the ear shall not bc
reouired of Cervids less than six (6) months of age. The Direcor may e:<empt cervids surrently in existing
Commerqia! Shooting Preserves from this,taggng reguirement provided thd the licensee wili govide an
annul! minimrun of 30 cervids or l0 percent of the cervids whichever is less in the enclosurefoibioloeical

Pmpline qnd provided that dl cewids that are handled or added to the enclosure shall be tagGd and --
inveltoried. This exemption shall be rcviewed and mav be rcvoked after 5 vears from date offiling! This do€s
not abrogate reouirements of providine cewids for bioloeical sampline described elsewhere in ttlese rulcs-

7.4.19. An accurate and current inventorv of all the animals in the captive Cervid herd will be
maintained on forms provided by the DNR These records shall indicate all wildlife acquisitions sales.
ogYssion transfers escapes births. moralities and appro$riate permits. Records shall show narnes.
addr.esses. dates. sales documentation. tae numbers. and origini or destinations of all transctions conceming
caotive Cervifu

7.4.20. A copv ofthe rccords of all acquisitions. mortalities. births. sales or po$ession transfen shall
b,e forwarded to the District LES Caotain within t 5 da]6. Applications to receive or transfer captive C€rvids
shall be made on forms provided by the DNR Prior approval strall be obtained from ttre Director for the
movement ofcaptive cervids. and shall be conditional on negafive test results and herd accreditation for TB
and,9Jucellosis as defined b], the USDA. All zuch tests must be oerformed by an rcredited voerinarian

Trtified bY the USDA to perform such testing. Failure to obtain eproval for the transfer of a C€rt id prior to
tle transfer of $rch Cervid shall result in a $ l 000.00 fine per animal levied a€ainst both the facility releasing

license ofthe facilrtv releasing tre Cervid for transport and ttre facility receivine the Cervid.

7.4.21. Only animals coming from a captive Cervid herd within the state with m oneoing drd
4ppropnate CVID suweillance record for ar lea* 60 months ma], be received b.'r a captive Cervid facilitv
licensed after Auzust 9. 2005. If a captive Cervid facilitv has begun a monioring progmm prioro Januar.v i.
2005. and has continued this program for at least 36 monttrs. the facility may srbmit its monitoring recordsto
th9 Director and seek consideration by the Director for requests to move Cervids. Based upon this r€view the
Dirccor has the abilit_v to approve or denv transfer of Cervids

7.422. No animals or genetic material may be received blr a captive Cervid facility that have
orieinated or been housed rvith animals originatins from anv state that has a confirmed CWD or Tuberculosis

l3



ffB) eositive Cervid in the last 60 rnonths:.Pf,ovtdgSlh=aLilEa-$greFtoygrlgn=t o[gaplive=c=eEvjd.sJrlqv$: - - - mapproved bv the Director on a case by case basis.

7.4.23. All Cervids sold or transferred from a licensed captive Cervid facilitv shall be tested b], an
accredited veterinarian for any future approved live animal test for CWD prior to movemenL

7.4.24. Fawns under tre age of six months malr not be moved or transferred: Provided. That fawns
belorv the age of six months ma.v.be moved or tra$ferrei if thc fawrr orieinates from a certified TB free herd
and is agged with a unique marker visible from 50:rards,

7.4.25. Every effort will be made to prevent escapes of animals from captive Cervid facilities. AIi
escapes shall be repored within 24 houn to the Disrid LES Captain. Failurc to report an escaped Cervid will
result in the immediate forfeiurre of the captive Cervid license. Any neglieent act thatJqu=lFlqq€Ev=eSaewj$_ - - -
escapineshallbeeyiglgEon=o=f=tLe=lics4sg._

7.4.26. Any animal thu escapes from a captive Cewid faciliqv shall be killed b), DNR personnel.
AoPropriate samples shall be collected from the animal by DNR personnel. and these sarnples shall be
submitted for testing for CWD and other tansmissible diseases. All costs for killine an€1i$=al=tbet=e_gBpqr_ - - -

7.4.27. Under necircumsances shall captive Cervids be intentionally released into the wild-

7.4.28. The caetive Cervid faciliW. records and animals shall be periodically inspested by an
authorized representative of ttre Direcor. on a case by case basis. to assurc complimce with all requirements
mandarcd bv statute. rule or terms and gonditions of the licerse.

7.4.29. The Director shall require the licensee to srbmit lrppropriate samples for testine and enmll in
federal eovemment national disease prevention proqrilns such as but not limited to. tuberculosis herd
accreditation status as defined bv the USDA as a term and condition of the captive C€rr{id tic€nse.

7.4.30. AnycaptiveCervidsthatdieofunknonrncausesand/orareslauelteredshallber€portedothe
District LES Captain within 24 hours. Unless othenvise instmcted bv the District WRS Game Bioloei* or
WRS Deer Project Leader" the licensee shall zubmitthe animals to a licensed veterinarian to determine cause
of deattr or condition and repqt these findings o the Dstict WRS Game Biologisl

7.4.31. Aporofiate samples as determined and directed b), the DNR from all captive Ccrvids over
six months of aee that die and/or are slaightered must be sirbmitted for CWD testing to a USDA approlgd
laboratory. Testing for other transmissible diseases may also be reouired. All costs forthis disease testing and
surveillance shall be the responsibilitv ofthe licensee unl€ss federal funds become available.

7.4.32. It shall be ttre licensee's responsibility to ensure ttrat the DNR is notified in writine of the
CWD test results within five (i days of completing the test Should an], sample test positive for CWD. tlre
licensee shall immediaelv notifr. b]r the most expedient means possible. the District LES Captain District
WRS Game Bioloeis and WRS Deer Project Leader of the rest results.

7.4.33. Should any animal test positive for CWD rvithin the captive Cervid facilitv. the faciliU strall
be immediately guarantined and the captive herd shall be immediately depopulated under suidelines 

'

established 'collaborativel], by the DNR USDA and West Virsinia Department of Agriculture.
Eoidemioloeical investigations shall be conducted to identi& anl/ captive Cervid herds linked by animal
movements and appropriate actions. possibly including quaantine and tesing of linked animals shall be taken

Ddcted: coditimsiicb

Dderted:
Caids wsetcld in m msafcneg
md shall bc

Neted:
H€ted: Arnrdgna8r orinigy
mhinq froardrc ecaDc of caFirrc
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4U cosb associated with the guarantine and depo'pulation shall be the responsibility of the licensee unless
federal funds become aoailable. In addition. the DI.IR will immediately in@
surveillance of wild white-tailed deer ouside the infected captive cervid faciliw,_

7.4.34. Captive Cervid facilities shall be required to enroll their herds in the USDA-APHIS CWD
lerd cgr,tification orogram. when the prosrdm becomes effective. In addition- a herd olan shail ui aJviioped
tlat minimally includes actions described in ttre USUA-APHIS final rute or if not available ttteproposed rule.
that apply to the eositive herd- epidemioloeicall), linked herds" and the facilitv.

7'4.35. Failure to compllr with these rules will resuh in the revocation ofthe Caotive Cewid Fasilitv
license. Revqtion shall cormt as a lagsed license requirine a new application to be compleed and reguiring

!\at 4l rules and reeulations applying to new captive Cervid facilities be followed to obtain a new Capdve
Cervid Ucense.

*7.5. Fish Pond License. ttri tottowing terms and conditions will apply forthis license.

7, 4, L 7.5. I . The licensee must assure that his plant or pond does not interfere with the free pnss"ge of
fish.

W7.5.2.The licensee mustassure that any waerdiverted to his plant orpond does notviolae the
riparian rightsof other landowners

H-}. 7.5.3. The licensee must assure ttrat his plant, pond, or diversion will not interfere with the
public stocking or propagation offistr frequenting neighboring warers.

144E 7.5.4. If the tr-censee's plant or pond is supplied by waten diverted from a natural sfiem, thc
diverted watersmustbe adequately screened in orderto preventthe movesentoffish toorfrompublicnrarcrs

?,1,5'7.5.5. ThelicenseemusobeyDivisionrulesgovemingtheconrnercialsaleofwildlife(58CSR
53).

##7.5.6. The licensee must display his license in plain view in the vicinity of his fish pond(s).

1+ 7.6. Fish Sales License. The following terms and conditions will app$ for this licerse.

+5"l' 7.6. I . The licensee must obey Division rules goveming tre conunercial sale ofwildlife (58 CSR
63).

H*7.6.2. The licensee mus display his license in plain view at his place of business

1+ 7 .7. Pet Perrnil The following terms and conditions will apply for this permit

- # 7 .7 .I . Cageq peng or other enclosures housing wild pets must meet the minimum requirernenb
set forttr in Appendix A.

W7.7.2. Fmd of zufficient quantity and nutitional value must be provided daily o maintain the
wild pet in ahealthy stare. Fresh drinking wabr must be provided daily.

' W7.7.3. Fecal and fmd waste must be removed from cages daily and stored ordisposed of in a
manner which prevenB noxious odon or insect pests. Food and water (bntainers must be washed weekly.

DdetEd: A[ cosa &iseiiled with thc
smillarce of wild whfte-ailcd rbcr
omide the csprivc Cervidfrcilitu shsl bc
Se rcsrlsibility of the lienscc unlcss

l5



JAhIUARY IO



Tuesday, ilanuazT 10, 2006

L2:OO p.m. to 1:00 p.m. Legisl-ative Rul-e-Makj-nq
Review Committee
(Code S29A-3-10)

Earl Ray Tomblin Robert "Bob" Kiss
ex officio nonvotins member ex offici-o nonvotinq member

Senate Eousc!

Minard, Chairman Absent Mahan, Chairman
Fanning, Vice Chair Palumbo, Vice Chair Absent
Prezi-oso Cann Absent
Unger Absent Pino Absent
Boley Absent Armstead Absent
Minear Absent Overi_nqton

The meeting was cafled to order by Ms. Mahan, Vice Chair.

Due to a lack of quorum the meeting was adjourned.
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JAIYUARY INTERIM ATTEIIDANCE
Legislative Interim Meetings

January 8,9 and 1012006

o
12:00 p.m- - l:00 p.m-

Earl RayTomblin" ex
officio nonvotingmember

Senate

Minard, Chair
Fanning Vice Chair
Prezioso
Unger
Boley
Minear

--7
_E

Robert'Bob" Kiss, ex
offi cio nonvoting mernber

House

Mahan, Chair
Palumbo, Vice Chair
Cann
Pino
Amrstead

/

o

Overington

I certiff that the attendance as noted above is correct

Debra Graham

Please returrr to Brenda in Room 132-E or f,'ax to3474819 ASAP, due to payroll deadtine.
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JAI{UARY INTERIM ATTENDAI[CE
Legislative Interim Meetin gs

January 81 9 and 10r 2006

.lTuesday, January 10. 2006

12:00 p.m. - 1:00 P.m.

. Ead RayTomblin, ex

offi cio nonvoting me,mber

Senate

Minard, Chair
Fanning Vice Chair
Prezioso
Unger
Boley
Minear

Legislative Rule'Making Review Committee

Robert'oBob" Kiss, ex

offi cio nonvoting me'lnber

House

Mahan, Chair
Palumbo, Vice Chair

Cann
Pino
Arrrstead
Overington
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