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TENTATIVE AGENDA

LEGISLATIVE RULE.MAKING REVIEW COMMITTEE

Sunday, December 13, 1998

6 p.m.to 8 p.m.

Approval of Minutes - Meeting of November 10, 1998

Review of Legislative Rules:

a. Division of Culture and History
Certified Local Govemment Program, 82CSR1

b. Division of Culture and History
Standards and Procedures for Administeing Sfafe Histoic Preseruation

Programs, S2CSR2

c. Board of Barbers and Cosmetologists
Schedule of Fines, 3CSRZ

d. Insurance Gommissioner
Individual Accident and Sickness /nsura nce Minimum Standards, 714C5R12

lnsu rance Commissioner
Aids Regulations, 1 1 4CSR27

lnsurance Commissioner
Individuat and Employer Group Minimum Benefits Accident and sickness

lnsurance Policies, 1 1 4CSR33

lnsurance Commissioner
Group Accident and Sickness /nsura nce Minimum Policy Coverage Standards,

1 1 4CSR39

lnsurance Commissioner
Recognizing Annuity Moftality Tabtes for use in Determining Reserue Liabilities

for Annuities, 1 1 4CSR45

I nsurance Commissioner
Quality Assurance, 1 1 4CSR53

I nsurance Gommissioner
Group Accident and Sickness /nsura nce Issuance, Portability and Marketing

Requirements, 1 1 4CS R54

lnsurance Commissioner
Guaranteed /ssue of Individual Accident and Srbkness Insurance, 114C5R55

3.

f.

g.

h.

k.

Senate Finance Gommittee Room M-451

Other Business.
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DECEMBER INTERIM SCIIEDT'LE
Legislative Interim Meetings

December 13,14 and 15, 1998

O Sunday. December 13, t99B

6:00 - 8:00 p.m.

Earl Ray Tomblin, ex
officio nonvoting member

Senate

Ross, Chair
Anderson, Vice Chair
Bowman
Macnaughtan
Boley
Buckalew

Debra

t/

u/
t--
V

Legislative Rule-Making Review Committee
(Code $29A-3-10)

Robert S. Kiss, ex
officio nonvoting member

House

Hunt, Chair L
Linch, Yice Chat___1 z
Compton t/
fenkins u/
Faircloth L/
Riggs _,2

I certify that the attendance as noted above
is correct.

Staff Person



December 13, 1998

6:00 p.m. - 8:00 p.m.

Earl Ray Tomblin
ex offrcio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Boley
Bowman (Absent)
Buckalew
Macnaughtan

Legislative Rule-Makine Review Committee
(Code $29A-3-10)

Robert'oBob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton
Faircloth
Jenkins
Riggs

The meeting was called to order by Mr. Hunt, Co-Chairman

The minutes of the November 10, 1998, meeting were approved.

Rita Pauley, Associate Cotursel, stated that the rule proposed by the Divisinn of Culture and
History-Cerfifted Local Government Program, 82CSR1, had been laid over from the previous

meeting. Ms. Pauley explained the rule and stated that the Division has agreed to technical

modifications.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Pauley stated that the rule proposed by the Divisinn of Culture and History-Standards
and Proceduresfor Administering State Historic Preservation Programs, 82CSR2, had been laid
over from previous meeting. Ms. Pauley reviewed her abstract and stated that the Division has

agreed to technical modifications. Susan Pierce, Director of the Historic Preservation Office,
responded to questions from the Committee.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Graham stated that the rule proposed by the Board of Burbers and Cosmetologists-

Schedule of Fines,3CSR7, had been laid over. Ms. Graham explained the rule and stated that the

Board has agreed to technical modifications. Larry Absten, Director of the Board, responded to

questions from the Committee.

N{r. Linch moved thatthe proposed rule be moved to the foot of the agenda. The motion was

adopted.



Ms. Pauley explained the rule proposed by the Insurance Commissioner-Individual
Accident and Sickness Insurance Minimam Standards, 1L4CSR12, and stated that she had no

technical modifi cations.

Mr. Ross moved that the proposed rule be approved. The motion was adopted.

Ms. Pauley reviewed her abshact on the rule proposed by the,In surunce Commissioner-Aids

Regulations, 114C5R27, and stated that she had no technical modifications.

Ms. Boley moved that the proposed rule be approved. The motion was adopted.

Ms. Pauley explained the rule proposed by the Insurance Commissioner-Individual and
Employer Groap Minimum BeneJits Accident and Sickness Insurance Policies, 114C5R33, and

stated that she had no technical modifications.

Mr. Ross moved that the proposed rule be approved. The motion was adopted.

Ms. Pauley reviewed her abstract on the rule proposed by the Insarance Commissioner'
Groap Accident and Sickness Insurance Minimum Policy Coverage Standards, 1|4CSR39, and

stated that she had no technical modifications.

Ms. Boley moved that the proposed rule be approved. The motion was adopted.

Ms. Pauley explained the rule proposed by the Insurance Commissioner-Recognizing
Annuity Mortality Tablesfor Use in Determining Reserve Liabilifiesfor Annuities, 1I4CSR45,
and stated that she had no technical modifications. Keith Huf;frnan, Counsel for the Insurance

Commissioner, responded to questions from the Committee.

Mr. Ross moved that the proposed rule be approved. The motion was adopted.

Ms. Pauley reviewed her abstract on the rule proposed by the Insurance Commissioner-

Qaatity Assurance, 1I4CSR53, md stated that the Commissioner has agreed to technical

modifications. Donna Quesenberry, Counsel for the Insurance Commissioner, responded to
questions from the Committee.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Pauley explained the rule proposed by the Insurance Commissioner-Group Accident
and Sickness Insurance Issuance, Portability and Marketing Requirements, LI4CSR54, andstated

that she had no technical modifications.

Mr. Ross moved that the proposed rule be approved. The motion was adopted.



Ms. Pauley reviewed her absffact on the rule proposed by the Insurance Commissioner-
Guaranteed Issue of IndividualAccident and Sickness Insurancer ll4CSR55, and stated that she

had no technical modifications.

Mr. Ross moved that the proposed rule be approved. The motion was adopted.

The meeting was adjourned
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f lre llrrrrorahle Kerr l-leclrler
Seclelary of State
Stale Capitol Building #1
1900 l(arrawha Boulevard East
( )lrarleslolr, WV 25305

I )eal !ier:leilaly l-leclrler:

(.;leetilgs, Mr. Secretary. I lrope the blessings of the Thanksgiving holiday were bountiful

lrrr yorr arrrl yorrrs. Clrristlnas fast approaches with al! its warmth and beauty.

l,art of rny rluty as Chainrralr of the West Virginia Archives and History Commission is to

irrftrrur yrrrrr office of the commission's approval of changes in the Legislative Rules goveming the
l)ivisiorr of ()rrlture and History. I have attached the relevant passages from our official minutes.

Olr Jurre 21, 1996, the WestVirginia Archives and History Commission approved proposed
clralrges to the following Division of Culture and History Legislative Rules:

'l itle 82, Series 1: Certified Local Govemment Program
l'ille 82, Series 2: Standards and Procedures for Administering State Historic

Preservation Program

()lr another note, here at West Virginia State College our Division of Social Sciences has

plarrrrerl a specialunit on the Executive Branch, as the enclosed attachment attests- | ratherthink
it wor r1| lre iirappropriate to host such an academic session without your honored presence. I shall

call yorr early in the year.

l(eep up the good work, alrd as always, if I can help in any way, please do not hesitate to

call ttpotr nre.

Your Obedient Servant.

- fl
aflil\t"[,M

c. st0art McGehce
Associate Professor
Chair

csM{bg
cc: Ms. Susan Plerce

A Living Laboratory of Human Relations

D:!illttrr lrrlld.cm

:
rffi
@@]rfrrfi'/''t A Land'Grant tnstitutioryllablished in t89l
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TENTATIVE AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Tuesday, December 15, 1998
1 p.m. to 3 p.m.

Senate Finance Gommittee Room M-451

1. Review of Legislative Rules:

a. Board of Barbers and Cosmetologists
Schedule of Fines. 3CSR7

b. Division of Health
Reportable Dr.seases, Events and Conditions, 64CSR7

c. Division of Health
Legally Unlicensed Health Care Homes, 64CSR50

d. Division of Health
Public Water Sysfemg 64CSR3

e. Division of Health
Residential Care Communities. 64CSR75

f.

g.

h.

Office of Air Quality
Ambient Air Quality Sfandards for Carbon Monoxide and Ozone, 45CSR9

Office of Air Quality
To P reve nt an d Co ntrol Emissions fro m H o s pital/frrl ed i c aUl nfecti o us Wasfe
Incinerators, 45CSR24

Office of Air Quality
Acid Rain Provisions and Permifs, 45CSR33

Office of Air Quality
Emr'ssions Standards for Hazardous Air Pollutants Pursuant to 40 CFR Part 63,
45CSR34

Office of Air Quality
Sfandards of Pefformance for New Stationary Sources Pursuant to 40 CFR
Part 60. 45CSR16



k..

t.

2. Other Business.

m_

Officebf Aii:Quality .

' Requir€m€hits foi;r Dete;rmining Conformify of 'Trdnisportatidn''Planis,'Programs
aryd Projects Developed, Funded or Approved Under Title 23 U.S-C. or The
FederalTransit Laws, to Applicabte Air Quality Implemrentation Plans
(Transpoftation Conformity), 45CSR36

Office of Air Quality
To Prevent and Control Air Pollution from Hazardous Waste Treatment,
Sforage, or Disposal Facilities, 45CSR25

Environmental Quality Board
Requirements Goveming Water Quality Standards, 46CSR1



Tuesday, December L5. 1998

1:00 - 3:00 p.m.

Earl Ray Tomblin, ex
offrcio nonvoting member

Senate

Ross, Chair
Anderson, Vice Chair
Bowman
Macnaughtan
Boley
Buckalew

Debra

Legislative Rule-Making Review Committee
(Code S29A-3-10)

Robert S. Kiss, ex
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House
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Jenkins
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Riggs
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O 
December 15,1998

1:00 - 3:00 p.m. Lesislative Rule-Makins Reviey Committee
(Code $294.-3-10)

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Boley
Bowman
Buckalew
Macnaughtan (Absent)

Robert "Bob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton
Faircloth
Jenkins (Absent)

Riggs

The meeting was called to order by Mr. Ross, Co-Chairman

Debra Graham, Committee Counsel, explained to the Committee that the rule proposed by

the Division of Health-Feesfor Service, 64CSRSI, has been withdrawn by the Division.

Ms. Graham reviewed her abstract on the rule proposed by the Board of Barhers and
CosmetologisE-Schedule of Fines, 3CSR7, and stated that this rule had been moved to the foot of
the agenda at the December 13, 1998, meeting.

Mr. Linch moved that the rule be moved down the agenda- The motion was adopted.

Ms. Graham explained the rule proposed by the Divisinn of Heakh-Reportahle Diseoses,

Even* and Conditions, 64CSR7, and stated that the Division has agreed to technical modifications.

She, Loretta Haddy, Director, Division of Surveillance and Disease Control, and Randy Cox,

representing the Health Maintenance Organization Association of West Virgini4 responded to

questions from the Committee.

Mr. Faircloth moved that the Committee invite a representative from the Secretary of State's

ofiice to the meeting of this Committee in January to address questions regarding the copying and

distribution of legislative rules. The motions was adopted.

Mr. Hunt moved that the proposed rule be laid over. The motion was adopted.



Ms. Graham reviewed her abshact on the rule proposed by the Division of Healtlt-Legally
Unlicensed Health Care Homes, 64C5R50, and stated that the Division has agreed to technical
modifications. Kathy Bauchamp, the Residential Program Manager, responded to questions from
the Committee.

Mr. Anderson moved that section 6 of the proposed rule be modified to require legally
unlicensed health care homes to keep daily records of meals served. The motion was adopted.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Graham explained the rule proposed by the Division of Health-Pubfic W/ater Systems,
64CSR3, and stated that the Division has agreed to technical modifications. Frank Lambert, Director
of the Ofhce of Laboratory Services, responded to questions from the Committee.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr- Ross reccommended that the rule proposed by the Board of Barbers and
Cosmetologists-Schedale of Fines, 3CSR7, moved down on the agenda on a motion made by Mr.
Linch be taken up at this time.

Mr. Linch moved that the proposed rule be modified as follows:

Section 2.I Eliminate $50 fine and replace with a warning;
Section 2.7 Eliminate $200 fine and replace with a warning;
Section 2.15 Eliminate $50 fine and replace with a warning;
Section 2.16 Eliminate $50 fine and replace with a warning;
Section 2.19 Eliminate $50 fine and replace with a waming;
Section 2.21 Eliminate $50 fine and replace with a waming;
Section 2.23 Eliminate $150 fine and replace with a waming and send notice to

the school the practitioner attended;
Section 2.25 Eliminate $100 frne and replace with awarning; and

Section 2.55 Eliminate $100 fine and replace with a warning.

The motion was adopted.

Mr. Riggs moved the Committee request that the Board withdraw the proposed rule. The
motion was rejected.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Division of Health-
Residential Care Communities, 64C5R75, and stated that the Division has agreed to technical
modifications. Sandy Dobman, representing OFLAC, responded to questions from the Committee.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.



Joseph Ahzer,Associate Counsel, reviewed his abstract on the rule proposed by the Olfic"
of Air Qaality-Ambient Air Quality Standardsfor Carbon Monoxide and Ozone, 45CSR9, and
stated that the Office of Air Quality has agreed to technical modifications. Mr. Altizer distributed
to the Committee copies of comments submitted by the U.S. Environmental Protection Agency, and
he responded to questions from the Committee. John Benedict, from the Office of Air Qualtff,
responded to questions from the Committee.

Mr. Hunt moved thatthe proposed rule be approved as modified. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Environmental Qualily Bourd-
Requirements Governing \Vater Quality Standards, 46CSRI, and stated that he had no technical
modifications. Libby Chatfield, Technical Advisor to the Environmental Quality Board, responded
to questions from the Committee.

Mr. Buckalew moved that the proposed rule be amended on page 20 by striking out all of
subsection 8.5. The motion was adopted. Ms. Compton and Mr. Linch voted'T'{o."

Mr. Hunt moved that the proposed rule be approved as amended. The motion was adopted
by a roll call vote of 5 to 3. YEAS: Faircloth, Riggr Ross, Bowman, Buckalew. NAYS: Hunt,
Linch, Compton.

The meeting was adjourned.
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DIVISION OF AL PROTECTION

CECIL H. UNOERWOOD

GOVERNOR
OFFICE OF AIR QUALITY

John H. Johnston. Chlef

MICHAEL P. MIANO
DIRECTOR

August 4,1998

Honorable Mike Ross, Co-Chair
Legislative Rule-Making Review Committee
Room MB49 - State Capitol
Charleston, WV 25305

Honorable Mark Hunt, Co-Chair
Legislative Rule-Making Review Committee
Room MB49 - State Capitol
Charleston, WV 25305

RE: 45CSR9 - "Rules Pertaining to Ambient Air Quality Standards for Carbon Monoxide and Ozone"

Dear Gentlemen:

- 
The Office of Air Quality (OAQ recently received comments from the U.S. Environmental

$rotection Agency (EPA) regarding the above-referenced rule (a copy of EPA's comments are attached for your
information). EPA's comments were not received within the 3Gday public comment period, and were consequently
not addressed by the agency prior to its filing the agency-approved rule with Legislative Rule-Making Review
Committee.

The OAQ has reviewed EPA's cornments and has revised the rule in accordance with EPA's
comments. The agency's proposed revisions to section 5 are included herein, for the Committee's consideration.

If you have any questions regarding this matter, please contact Karen G. Watson at
(304) 558-1213.

Sincerely,

T*fl.|il^
Karin G. Watson, Attorney

Committee Members
Debra A. Graham, Counsel
Attachments

PERMTTNNG & PROGRAI'S
1 558 Waehlngton Street Eaet Charloston, WV 25ill 1 -2599 Phone: (304) 55&0885 Far: (304) 55&1 221



45CSR9

TTTLE 45
LEGISLATTVE RULE

DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SERIES 9
RULES PERTAINING TO AMBIENT AIR QUALITY STANDARDS FOR

CARBON MONOXIDE AND OZONE

$45-9-1. General.

l.l. Scope.
is to establish

- The purpose of Sedes9bissrle

carbon monoxi

secondary ambient air quality standards established

bv the U.S. EPA.

National primary ambient air qualitv standards

define levels of air quality which the Administrator
of the U.S. EPA judges are necessary. with an

adequate margin of safety. to protect the public
health. National secondary ambient air qualitv
standards define levels of air guality which the
administrator of the U.S. EPA judges necessary to

anticipated adverse effects of a pollutant. Such

standards are subject to revision. and additional
primary and secondary standards may be

promulgated as the Administrator of the U.S. EPA
deems hecessary to protect the public health and

welfare.

I.2. Authority. -- W. Va. Code $22-5-1 et
seq.

1.3. Filing Date. -- mffi*e

1.4. Effective Date. - ffit98'ft

545-9-2. Anti-Degradation Policy.

2.1. ln the best interests of the State of West

Virginia it is the objective of the Director to obtain

and maintain the cleanest air possible, consistent
with the best available technology.

2.2. Where the present ambient air is of befter
quality than the established standards, the Director
will develop long-range plans to Protect the

difference between the present quality and the

estabtished standards. The plans will be based

upon the best available forecass of probable land
and air uses in such areas ofhigh air quality.

2.3. The air quality of these areas will not be

lowered unless it has been clearly demonstrated to
the Director that such a change is justifiable as a

result of necessary economic or social development

and will not result in "statutory air pollution". This
will require that any industrial, public, or private
project or development which could constitute a

new source of air pollutants, within an area of such

high airquality, provide the best practicable control
available under existing technology as part of the

initial project.

$45-9-3. Definitions.

3.1. "Air Pollutants" means solids, liquids, or
gases which, if discharged into the air, may result

in a statutory air pollution.

3.2. "Air Pollution", 'statutory air pollution',
shall have the meaning ascribed to it in W' Va.

Code 522-5-2.

g€-t*€sffvcdl

*
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l.6t "Ozone" means the triatomic oxygen

molecule (Or), a very reactive form of oxygen.

3+

3.84. "Ambient Air Qudity Standards" means

the numerical expression of a specified concentra-

tion level for a particular air pollutant in the

ambient air and the time averaging interval over
which that concentration level is measured.

$45-9-4. Ambient Air Quality Standards.

4.1. The following ambient air pollutant
concentrations shall not be exceeded:

4.I.a. Carbon Monoxide

4.1.a.1. Maximum eight (8) hour
concentration, ten (10) milligrams per cubic meter
(9 ppm) - not to be exceeded more than once per
year.

4.1.a.2. Maximum one (l) hour
concentration, forty (a0) miltigrams percubic meter
(35 ppm) - not to be exceeded more than once per
year.

4.1.b. Ozone

4.1.b.1.@

ic

The level of the

8-hour primary and secondary ambient air quality
standards is 0.08 parts per million (ppm). daily
maximum S-hour average. attained when the

average of the annual fourth-highest daily
maximum 8-hour average ozone concentration is

less than or egual to 0.08 ppm as determined in

accordance with Appendix I of 40 CFR Part 50.

1-.+:e
ffi

iorr

p'€r:rcaf,

ffi

$45-9-5. IV[ethods of Measurement.

5.1. Carbon Monoxide concentrations shall be

ambient air b.rr:

5.1.a. a reference method based on

Appendix C of 40 CFR Part 50 and designated in

accordance with 40 CFR Part 53. or

5.1.b. an eqivalent method designated in

accordance with 40 CFR Part 53.

5.2. Ozoneconcentrations shall be d*ermhed

measured in the ambient air by a reference method

based on Appendix D of 40 CFR Part 50 and

designated in accordance with 40 CFR Part 53.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION III

1650 Arch Street
Philadelphia, Pennsylvania I 9103-2029

July 15, 1998

Mr. John H. Johnston, Chief
Division of Environmental Protection
State of West Virgirria
1558 Washington Street East
Charleston, \ ru 25311-2599

Dear Mr. Johnston:

EPA has reviewed the June 18, 1998 public hearing package pertaining to West
Virginia's proposal to adopt the new National Ambient Air Quality Standards for ozone
and carbon monoxide. EPA fully supports West Virginia's proposal with one major
exception. The proposed West Virginia regulations contain a provision in $ 45-9-5 in
section 5.3 that allows directo/s discretion to alter the method of measurement for
carbon monoxide and ozone. The measurement methods appropriate for carbon
monoxide and ozone are contained Appendix D, 40 C.F.R. Part 50 and cannot be
altered except by federal rulemaking. lf this provision was adopted by the West
Virginia Department of Environmental Protection, EPA would be unable to approve it.

Thank you for the opportunity to comment on your proposed regulations. lf you
have any questions, please contact me or have your staff contact Cynthia Stahl at215-
814-2180.

Sincerely,

Programs

Bi€
:D A F=
FTX = q=
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UNITED STATES ENVI RONMENTAL PROTECTION AGqNCY
REGION III

1650 Arch Street
Phlfadef phla, Pennsylvania 19103-2029

i

Juty 29, 1998

Mr. John H. Johnston, Chief
Division of Environmental Proteclion
Sfate of West Virginia :'

1558 Washington Strebt East
Charf eston, \A/V 2531 1i-2599

Dear Mr. Johnston: 
i

It has come to EPA s aftention that West Mrglnia's regulalions at S 45-9-5,
sec*ion 5.1 contains a director's discretion provision alloring the.l/Vest Virginia air
director to approve altemative methods of measurement for carboh monoxide. The
measurement m'ethods appropriate for carbon rnonoxide is contained Appendix D, 40
C.F.R. Part 50 and cannot be altered except by federal rulemaking. lf this provislon

remains in the West Virginia regulations and is submitted to EPF, for approval, EPA
would not be able approve it.

lf you have any:questions, please contact me or have youf staff contact Cynthia
Stahf at21581+2180-

L. Spinlq Associate Direc{or
of Air Programs

P.A2

s.*':,In*.aqffif
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1.

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Wednesday, December 16, 1998

Beginning at 9:30 a.m.
Senate Judiciary Room W-208

Review of Legislative Rules:

a. Office of Air Quality
To P revent and Control Emissions fro m H o spitaUMed ical/l nfectious Waste
Incinerators. 45CSR24

b. Office of Air Quality
Acid Rain Provisions and Perm,fs, 45CSR33

c. Office of Air Quality
Emissions Standards for Hazardous Air Pollutants Pursuant to 40 CFR Paft 63,
45CSR34

d. Office of Air Quality
Sfandards of Performance for New Stationary Sources Pursuant to 40 CFR
Part 60,45C5R16

Office of Air Quality
Requirements for Determining Conformity of Transportation Plans, Programs
and Projects Developed, Funded or Approved Under Title 23 U.S.C. or The
FederalTransit Laws, to Applicable Air Qualily Implementation Plans
(Tran s po ft ati on C o nfo rmity), 4 5C S R36

Office of Air Quality
To Prevent and Control Air Pollution from Hazardous Waste Treatment,
Storage, or Disposal Facilities, 45CSR25

State Tax Commission
Valuation of Active and Reserue Coal Property for Ad Valorem Property Tax
Purposeg 110CSR1l

State Tax Commission
Property Tax Valuation of Certain Manufactuing Propefty, 170CSR6F

State Tax Commission
Valuation of Public Utility Property for Ad Valorem Property Tax Purposes,
1 1 OCSR1 M

j. Department of Tax and Revenue
Registration of Telemarketers, 1 1 I CSR301

Other Business.

e.

f.

g.

h.

2,



December 16. 1998

Special Meeting

Legislative Rule-Making Review Committee
(Code $29A-3-10)

Robert S. Kiss, ex
officio nonvoting member

House

Hunt, Chair
Linch, Vice
Compton

.#
-77Jenkins

Faircloth
Riggs

./'?
-'z

O e:30 a.m.

Earl Ray Tomblin, ex
officio nonvoting member

Senate

Ross, Chair
Anderson, Vice Chair
Bowman
Macnaughtan
Boley
Buckalew

Debra

I certi$ that



December 16, 1998

9:30 a.m. - 1:30 p.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Boley
Bowman
Buckalew
Macnaughtan (Absent)

Lesislative Rule-Making Review Committee
(Code $29A-3-10)

Robert "Bob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Linch, Vice Chairman
Compton (Absent)
Faircloth
Jenkins
Riggs

The meeting was called to order by Mr. Ross, Co-Chairman

Debra Graham, Committee Counsel, explained the rule proposed by the Tax Commissioner-
Propefi Tax Valuation of Certain Manufactaring Property, I10CSR6F, and stated that the
Commissioner has agreed to technical modifications.

Ms. Boley moved that the proposed rule be approved as modified. The motion was adopted.

Joseph Ntize4Associate Counsel, reviewed his abstract on the rule proposed by the Olftce
of Air Quality-To Prevent and Control Emissions from Hospital/lVledical/Infectious Wast
Incinerators, 45C5R24, and stated that the Office of Air Quality has agreed to technical
modifications. Mr. Altizer responded to questions from the Committee.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer explained the rule proposed by the Ofrice of Air Quality-Acid Rain Provisions
and Permits,45CSR33, and stated that he had no technical modifications.

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Offrce of Air Quah$-
Emissions Standardsfor Hazardous Air Pollatants Pursuant to 40 CFR Part 63, 45C5R34, and
stated that the Offrce of Air Quality has agreed to technical modifications. He and Karen Watson,
Counsel for the Office of Air Quality, responded to questions from the Committee.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.



Mr. Altizer explained the rule proposed by the Ollice of Air Quality-Standards of
Performancefor New Snfionary Sources Purcuant to 40 CFR Part 60, 45CSR|6, and stated that
the Office of Air Quatity has agreed to technical modifications. He distributed copies of proposed
modifications proposed by the Offrce of Air Quality.

Mr. Hunt moved that the proposed rule be modified in accordance with the request of the

Office of Air Quality. The motions was adopted.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Ollice of Air QualtA-
Requirements for Determining Conformity of Trunsportation Plans, Progrums and Projects
Developed, Funded or Approved Under Title 23 a.S.C. or The Federal Trunsit Laws, to
Applicable Air Quality Implementation Plans (Transpoftation Conformity), 45C5R36, and stated

that the Office of Air Quality has agreed to technical modifications. He and John Benedic! from the

Office of Air Quality, responded to questions from the Committee.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer explained the rule proposed by the Offtce of Air Quality-To Prevent and Control
Air Pollutionfrom Hazardous Waste Treatment, Storage, or Disposal Facilitiesr 4SCSR25, and
stated that the Office of Air Quahty has agreed to technical modifications. He and Ms. Watson
responded to questions from the Committee.

Ms. Boley moved to amend the proposed rule on page 20, Subdivision 5.12.1.c after the
words "or terminate a permit." by inserting the following sentences: The final permit decision shall
be issued within one year of closing of the public comment period. If the director fails to issue a

permit decision within one year, the permit shall be considered approved. The motion was adopted.

Mr. Hunt moved that the rule be approved as modified and amended. The motion was

adopted. Mr. Linch voted'No."

Ms. Graham explained the rule proposed by the Department of Tax and Revenue-
Registratinn of Telemarketerc, 119C5R301, and stated that the Deparfinent has agreed to technical
modifications. She and Dale Steager, Counsel to the Department of Ta:r and Revenue, responded

to questions from the Committee.

Mr. Ross moved that the proposed rule be laid over. The motion was adopted.

Ms. Graham stated that the rule proposed by the State Tax Commissioner-Valaati.on of
Active and Reseme Coal Propefifor Ad Valorem Property Tax Purposes, Il0CSRII,hadbeen
laid over from previous meeting. Ms. Graham distributed a booklet prepared by Resource

Technology,Inc. to the Committee. Peggy Chesser-Sjoberg, aresident ofBarbour County, addressed

the Committee. Jerry Knight, Director of the Property Tax Division, Bill Raney, from the West



Virginia Coal Association, and Charles Lorensen, representing American Electric Power, addressed
the Committee and responded to questions.

\{r. Ross moved to modify the proposed rule by requiring the Tax Commissioner to refile
the rule in three years and to file an annual report with the Committee with the first report due by
June 1, 1999, on the effects of the proposed rule on the tax base of counties and the school systems.
The motion was adopted.

Mr. Faircloth moved to modift the proposed rule by billing only those properties appraised
over $1,000. After further discussion, Mr. Faircloth asked unanimous consent to withdraw his
motion. There being no objection, the motion was withdrawn.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.
Mr. Riggs voted'T{o."

Ms. Graham reviewed her absfiact on the rule proposed by the Tax Commissinner-Valuatinn
of Public Utilily Propefifor Advalorem Properfi Tax Parposes, 110CSRLM, and stated that the
Commissioner has agreed to technical modifications. She and Mr. Knight respond to questions from
the Committee.

Mr. Ross moved that the proposed rule be laid over. The motion was adopted.

The meeting was adjourned.



I q t 6'TLrt

L.2. Authority. - W.Va. Code $$22-5-l et seq. and $$22-18-l et seq-

1.3. Filing Date. -- t{ry#998

-1.4.'Effective'Date.-.1*ary:ht998

1.5. Incorporation BY Reference

1.5.a. This rule incorporates by reference the provisions contained in the Code of Federal

Regularions as listed in Table 25-A. Unless otherwise indicated, where reference to a federal

regulation or standard appears in this rule, such regulation or standard will for purposes of this rule,

be construed as that version which was in effect as of July 1,1997.

1.5.b. This rule also incorporates by reference the provisions contained in 47 33 CSR 20'

effective July l. 1997g, except for the provisions of 33 CSR 20 which incorporate bY reference the

Code of Federal Regulations.

1o crA
6,4.

1.5.c.
Pqrt ? {u"u',r,

,*r,
F".:f-?r;

if discharged into the air, may

2.2. "Air Pollution", 'statutory air pollution' has the meaning ascribed to it in W. Va. Code

$22-5-2.

_ 23, "Air'Pollution Control Equipment" means any equipment used for collecting or
.. ''. converting hazardous waste emissions for the purpose of preventing or reducing emissions of these

-. ,, materials into the opn air from hazardous waste treatment, storage, or disposal facilities-

2.4; "BACT',BestAvailable Control Technology'means an emissions limitation basedon

the maximum degree of reduction for each pollutant wtriitr would be emitted from any hazardoui

waste treatment, rto*gr or disposal facility which the Director, on a case-by-case basis, taking into

account energy, environmental and economic impacts and other costs, determines is aehievable for

such facility through application of production processes or available methods, systems, or

techniques. If the Direetor determinesthat technological or economic limitations on the application

of measurement methodology to a particular emissions unit would make the imposition of -an

emissions standardjnfeasiUle,-a-aesig,-equipsent-wo*-practice, operational standard or
- Combinaiion ,lr irement for the application of best

:available control technology. Such standard qhall, !o the degree possible, set forth:the ernissions

Register 64636.

$45-25-2. Definitions.

2.L. "Air Pollutants" means solids, liquids, or gases which,

resuli in statutory air pollution.



5.5.b.1. If the Director tentatively decides to modify or revQke and reissue a Permit
under 40 CFR SS270.41 or 270.42 (c). he or she shatl prepare a draft permit undet section 5.6.

incorporating the proposed changes. The Director may request additional infgrmation and- in the
-case of a modified Farmit.'may require the submission of an updated alglication. Tn the case of a
revoked and reissued nermit. the Director shall require the .subinission of a new'aPFlication.

5.5.b.2. h a Fermit modific?tion under this section. only those conditions to be'

modified shall be reopened when a new draft permit is prepared. All other aspects of the existing

permir shall remain in effect for rhe duration of the unmodified permit. When a Permit is revoked

and reissued under this section. the entire permit is reopened just as if the Perrnit had exPired and

was being reissued. During any revocation and reissuance proceeding thp permittee shall comPlY

with all conditions of the existing permit until a new final permit is reissued.

5.5.b.3. 'Classes I and 2 Modifications' as defined in 40 CFR $270.42 (a) and (b) are

not subject to the requirements of this subsection.

SS.c., . If the Director tentatively decides to terminate a permit under 40 CFR S 270J3- he

. or she shall issue a Notice of Intent to Terminate. A Notice of Intent to Terrninate is a tIPe of draft

permit which follovys the same procedures as any draft permit prepared under section 5:6.

1i ̂  
ur-".1, 27 *f(:!-,?.' 3i I

subpart EEE as amended in 63 Federal Register 33781 (.June 19. lq98).

5J6. Draft Permits. r-

5.6.a. Once an applicarion is comFlete. the Director shall tentatively decide whether to

prepare a draft permit or to deny the application.

. ,, . 5.6.b. rf the Directoi tentatively decides toden:r the penFit4,pplication: he ors!e,sh.all i$sue

. , ' i a Notice of Ilrtent to Deny. A Nbtice of Intent to Deny the permit application is a ts of draft Perrnit
' which fouows the same procedures as any draft permit prepared under this section. If the Director's

final decision is that the tentative decision to deny the permit application was incolrect.he or she

shall withdraw the Notice of Intent to Deny and proceed to prePare a draft Perrnit' ,

5.6.c. 'If the Director tentatively decides to issue a permit. he or she shall PrePare a draft

_ Pqgnil qhat:contains the following information:

5.6.c.1. All conditions under 40 CFR 88270.30 and 270.32:

-o L4



I
Item No.

l.

)

CFR No.

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

3.

45CSR25

TABLE 25.!t

PartNo. Subpart No.

2&,265 - o

270.19

27O.42(i\ : D

270.62,270.62(b\(o F

270.62(.d\
27O.72b\8\ : G

2&

270.23

264,265

270.24

2&,265

270.25

BB

Title

Incinerator

Specific Requirements

for Incinerators
Permit Mbdification at

The Request of the

Incinerator Permits
Changes During
Interim Status

Miscellaneous Unis

Specific Requirements
for lvliscellaneous rUnits

Air Emission Standards

for Process Vents

Specific Requirements
:for Process Vents

Air Emission Standards

for Equiprnent L€aks

Specific Requiremens'
for EquiPments L€aks

Organic Air Emission
Standards for Tanks

Surface ImPoundments'
and Containers
Appendix W

4.

t.

7.

8.

-X

-B

.AA
6.

B

9.

10. 264,265,XO -
2&.17q,265.178
2&.2@,265.202
2&.232,265.231

x5

B

CC

I
I
K
Appendix -

24



I Item No.

I l.

r+L

123..

CFR No.

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

40 CFR

.P

.H
265

266

Part No.

270.146)(5)
270.27

270.22

270.66
270.66(d)(3)
270.66(g\

279.23

279.60
279.61
279.62
279.63

270.14(b)(22) -
27O.24h\(5\
270.1(c)(viii)(.C)

270.30(m) -

261.6(cXl)

Subpart No.

B

Appendices

B

Title

Specifi c Requirements for
Air Emissions Control for
Tanks. Surface Impound-
ments and Containers

Thermal Treatment

Hazardous Waste
Burned in.Boilers and
Industrial Furnaces
Appendix I to XItr

Specific Requiremens
for Boilers and Industrial
Furnaces Burning
Hazardous Wastes

Permits for Boiler and
Industrial Fumaces
Burning Hazardous
Waste

On-site Burning In
Space Heater

Standards for Used Oil
Burners Who Burn Off-
Specification Used Oil
for Energy Recovery

Part B application
General Requirements
General Information '

Information repository

Requirements for
Recyclable Materials

r?4. 40 CFR

145. 40 CFR

15 6.

167.

18.9.

29.

17 E. 40 CFR

A

B

A

c

B

ZL

2.

40 CFR

40 CFR

262.34(a)(l)(i) &(ii\

260" l I

Accumulation Time

References

z)
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4
TENTATIVE AGENDA

LEGISLATIVE RULE.MAKING REVIEW COMMITTEE

Tuesday, November 10, 1998

Beginning at 9:30 a.m.

Senate Finance Committee Room M-451

1.

2. Review of Legislative Rules:

a.
Pyopelty Act, 112CSR5

,fu* Moved the rule be:
Laid over
Approved

,z'npproved w/modifi cations
Approved damendments

b.

',d4. 1tTr$r%@, ur/uz f * envtz a

-/Trttzk 
u 'qttry'd

Arilro' /v?t1* L avzrM "t /)-/ 2 'd?11/24 ll/tl
/71p{ M

Moved the rule be:
Laid over
Approved

t Approved w/modifications

,/ Approved ilamendments



c. Gove Crime Delinquency and Gorrection
Training Sfandards, 1 49CSR2

Drt6 /l/,t/?//L 41/4/rfu, % aa/ad/l
4L .rJ a- .);rth /lz-,/at-,./+n( a ry dtZ k4,4.",'a//z'!-

f,'n' /m u/''2 aT%ryh% %u-a

Moved the rule be:
Laid over
Approved

--Z npproved dmodifi cations
Approved damendments

d. State Tax Commission
Valuation of Active and Reserue Coal Property for Ad Valorem Property Tax

foz

Approved damendments

H

lue-Atu,
,Ly'

Moved the rule be:
Laid over
Approved

u-Approved dmodifi cations
Approved w/amendments

-r-h lfu/r*->,.hi&t m1alz
0t.



?*

e_t

for New Sfeel Aluminum or Polymer Manufacturing Operations,

7r
tem Network for Propefty Tax Administration,

R73N
)ii,^r"rr",Z, h/ "'Vtto / n't/4'J*

Moved the rule be:
Laid over

_ Approved
t / AnnrovedApproved wimodifi cations

Approved damendments

Laid over

L/-
Approved
Approved dmodifications
Approved damendments

Approved Vamendments
_z



it

)

Crt'
Approved

,./ npproved w/modifi cations
Approved damendments

furisfs, 32CSR7

t-*lrt*7t-*
DM n4/1Afi2

()

Moved the rule be:
Laid over
Approved

u/ lpproved dmodifi cations
Approved w/amendments

Tfr
AAln /fJ/ara M, -fr/?/ r7)'.I /t''lc//"uf'J")

Moved the rule be:
Laid over

Moved the rule be:
Laidover t t -/

-di:il:i wmodincations ary
Approved damendments

Call kr-U tuen. 5f,8'eq8lsY ' 'Lo,rteil*.FVAdt 558'5358



/a

)"Zfiz
tL c'

TN) /fhnr/z^/, tfraVa'Vtt- /- /l/it/rqz"J*

Moved the rule be:
Laid over
Approved
Approved w/modifi cations
Approved damendments

/, )u!W /dr/a.,e ./, ),"-(, % ryb / /",r,2 /n,a/a,Su
)ry4 4tM f )s ez
fu. /) r 

f., )J an/z-

Moved the rule be:
Laid over
Approved

---/epptou.admodifi 
cations

Approved damendments

DAQ 4lb.ua, fr/O,,//

Moved the rule be:
Laid over
Approved

7App, oved w/modifi cations
Approved w/amendments

ful7b(



Moved the rule be:
Laid over
Approved
Approved dmodifi cations
Approved damendments

Moved the rule be:
Laid over
Approved

t' lpproved dmodifi cation
Approved damendments

.tNt%tnlry/(/M'
4.a- )J Ca,r/z
a

51

**

W

sional Engineers(, West Virginia State Boa

* aal

t/

4a-ll brz* L&rv(rc SfX-oUo cpf 'ttt



u.

Moved the rule be:
Laid over

Approved damendments

Moved the rule be:
Laid over

Human Resources

Human Resources

proved
proved dmodifications

V.

/tz"t( "rrd/'/"-

Approved

JZ Approved dmodifications
Approved damendments

Moved the rule be:

Laid over
Approved

,/- Approved dmodifications
Approved Wamendments



ion of HealthX.

/0"d/ry"rJ-

Moved the rule be:
Laid over
Approved

--12fr 'Wrove 
d w/mo di fi c ati o ns

Approved damendments

y. Division of Health, Department of Health and Human Resources

./ aAN/'"Lk'"/@t@f
l/

/l/r,a a?Ai)vb/-)
+

Moved the rule be:
Laid over
Approved

-J/-Approved dmodifi cations

Trrr'f''o<

Approved damendments

z. Division of Health, Department of Health and Human Resources
Fees for Seruices, 64CSR51 . 2

"AG 
4rr"*irr,-t, ry/ fu^/@tr

f U er"'/L

Moved the rule be:
Laid over
Approved
Approved dmodifi cations
Approved damendments

4faf,/b,-
7^w



aa. Division of Gulture and History
Certified Local Government Program, 82CSR1

V" 4P/a42.U/r,/, ry? aafl/t L /i/,',4 M/.4.
/il/J,12 P

'"*l"VlJ'run*% /t(dJ W_ Approved
Approved w/modifications
Approved w/amendments

bb. Division of Gulture and History
Sfandards and Procedures for Administering Sfafe Historic Preseruation
Programs, S2CSR2

Moved the rule be:
4-Laid over

Approved
Approved w/modifi cations
Approved w/amendments

/lnn4 /r/"L ,5
3. Other Business.

ffi ekfu-rna7 '/- Mn" /6 4:9oar

7r^ /) Le/- zartt ),/t"*J)
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P.0. Box 24Z Shte Collegq Pa 1680t-0212
2at EuCaldcWay, Suito 302

Phoner 814 23?4009 Far: ?3?-1769

December 15, 1998

Honorable lvfike Ross
Honorable Mark A Hunt
Chairpersons
Legislative Rulemaking Review Committee
West Virginia Legislature
Charleston, West Virginia

Mr. Chairperson;

Representatives and conzultants from the Department ofTax and Rerrenue have made presentations

beforeyourcommittee comparingthe performanceoftheproposedReserveCoalValuationModeltothe
currentmethodologyusedtovaluereseryecoalforadvaloremta:<purposes. Youarenowconsidering
the passing ofthe proposed rules to implement the new valuation procedure. This memorandum and
attachments are provided to aid you in this task.

Provided are the following:

. AzummaryofthedevelopmentoftheproposedReserveCoalValuationModel(RCVIV!.
e A' summary ofresults ofthe proposed RCVM and a comparison ofthese results to the

current methodology. This document consists ofa summary, five tables, and a synopsis

of each of the five tables.
o I copy of the full presentation made to the Committee on November 10, 1998.

A copy ofthe full presentation made to the West Virginia Legislature in October,1997 is also available.

We would be pleased to answer any questions you may have concerning these data.

Respectfu lly submitted,

Jeffrey Kern, President

Resource Technologies Corp.

Thomas Torries
Torries and Associates
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Coal properties have historically been assessed for property taxation purposes in the state of
WestVirginia. This assessment has been founded on constitutional mandates, statutory law, and

legislative rule. Property tax assessment roles, maintained by the various county assessment
officers, include more than 180,000 coalproperties in nearly everycountyofthe state. These records
include both mineral-only and fee properties containing coal in various contexts:

Coal actively being mined

Active coal reserves included in mine plans

Reserves of coal likely to be mined in the predictable future

Reserve coal being held in reserye forfuture mining

Reserve coalthat may or may not be mined or even be amenable to mining

Reserve coalproperties have value. These properties are bought, sold, traded, and used as
collateral on the open market by land companies, coal companies, as wellas individuals. Market
research shows that prices for coal reserve properties vary widely (less than $100 per acre to more
than $10,000 per acre). Obviously, the presence of coal can also increase the value of many fee
estates.

Based on the law and appraisal ethics, a fair and equitable assessment should consider all
attributes of a property that affect value including coal value. To standardize the assessment
procedure the Department undertook a statewide coal assessment task.

To assign a value to all reserve coal properties, the Department originally used a regional
valuation process, by which all coalwithin a multicounty region was assigned the same per acre
value. The state was divided into five regions. Per acre values were estimated every year by
averagingtheperacrevalueofsalesoflandcontainingcoalorcoalproperties. However,theprocess
did not take into account such factors as

Marketability of the coal

Coal quality

Coal bed thickness and quantity on a site

Propefi and environmental characteristics

Transportation and mining issues

This procedure was expected to provide a reasonable estimate of the unique value of more
than 180,000 diverse properties from only 100 or so recorded coal propefi transactions.
Establishment of confidence in the comparative sales base proved to be difficult at best. Application
of this "sales base" to individual properties proved to be even more difficult.

In 1 994 controversies developed conceming the appraisal of reserve coal properties. A suit,

Lawson v. Paige, focused on:

Development of the Proposed Reserve Goal Valuation Model

December 15, 1998
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Uniformi$ of appraisal procedures and results

Accuracy of the appraisal results

Equi$ of the tax burden among all coal and other tax payers

Plaintiffs in the suit, including Common Cause of WestMrginia, The WestVirginia Education
Association, the United Mine Workers, and others, daimed thatthe regional assessment used by the
Department of Tax and Revenue was not valid or constitutional. The suit was settled by the
Department agreeing to investigate the improvement of the assessment procedures. The court

retained jurisdiction in the case.

The Department, through its consultants, determined that the existing reserve coal

assessment procedures were not adequate. The consultants ascertained that the contested
procedures were not statistically sound nor did they reflect market conditions. Further, the
consultants concuned thattheexisting procedureswere notaccurate, did notprovideforuniformity,
and did not provide for equity among tax payers.

To overcome the shortcomings of the existing system, the Department developed a mass
appraisal system to estimate the relative value of all properties. The system was designed to use
Geographic Infurmation System technology that was being developed by the West Mrginia Geological

and Economicsurvey (\M/GES), the DepartmentofTaxandRevenue, andWestMrginia University
Technical Center. The system was designed to use indicators of market values such as:

. History of mining records

. Cunent market interest in coal beds and locations

. Cunent mining and permitting activity of coal beds in specific locations

. Previous mining including depletion and sterilization of coalbeds atspecificlocations

. Environmental conditions likely to affect potential mining at specific locations

. Coal characteristics including percent sulfur, ash, volatili$, and Btu

. Actual prices paid for mined coal in the open market

. Quantity of coal on any property including area and thickness

Consideranle effortwas expended in reviewing potentialsources of data, establishing data

collection and maintenance and information analysis procedures. With an objective of reducing the

reporting requirements from taxpayers, the Department established the use of publicly available

information as a goal. The Department, through its consultants, developed cooperative procedures

withthe Department of Conservation Labor, and Environmental Resources, WestMrginia Geological

and Economic Survey, the Public Service Commission, and the West Mrginia University.

Proposed ruleswere developed and submitted to the legislature. The rules submitted were
designed to overcome the complaints as detailed in the suit and to satisff the goals of accuracy,

equity, and uniformig. Given that coal value and coal and property characteristics are geographically

related the system developed was a geologic, geographic and economic model.

The Legislafure reviewed the rules. To facilitrate implementation, a five year phase-in procedure

was developed. The rule was combined with all other Tax and Revenue rules. Included in the

a

a

a
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combined rules was a controversial Bingo rule. Because of the controversy sunounding the Bingo

rule, the combined rules were not passed by the legislature.

Through its first test, the model proved successful. Inaccuracies uncovered in the first tests
were detennined to be related to inadequate information describing some properties throughout the
state. ltwas determined that a second trial run would be used to produce notices to each taxpayer.
These notices would fumish the tax payer with a listing of the descriptive information about an
individualpropefiandacomparison of the existing assessmentand taxtothe proposed assessment
and tax. Each taxpayerwas invited to supply information thatwould conect any erors conceming
specific property records. lt must be emphasized that:

. No new tax records have been created by this process.

' Descriptive data about individual properties have been obtained from existing

assessment records.

. Properties included in the project have been assessed for coal value for the last 1 35

years. To date, all of the properties records included in this effort have been assessed

under the regional system for the last seven years.

. Information supplied by tax payers in response to the notices will be used to improve

the assessment records.

Litigation conceming the coal assessment procedures remains pending. Counselfor plaintiffs

in Adkins v. Capehart asked the lower court to rule on constitutionality of the cunent system. The
cunent prrcedure can not be sustained - the procedure assigns a single rate for mineable reserves
to allproperties in each region. While sales in the marketvaryffom $1 to $10,000 peracre, in Region
5, for example, the current approach places a value of $550 per acre on all mineable properties
regardless of condition, coal content, or situation. This process grossly overvalues some properties
and grossly undervalues others.

The Department has embraced the new procedure allowing the assessor to determine a
relative value for each unique property more closely related to actual market conditions. The
procedure is designed to be compatible with the UruGES GIS program, satisff the demands of the
court case, accomplish the requirements of equity, uniformity, and faimess, and fulfill the objectives
for ease of administration and ease of compliance.

The attached documents are copies of the slide presentations used to brief the Legislature
on the progress development of the new procedures- Department personnel and the consultrants are
available to answer your questions. Use of the new procedures will:

. Quellthe pending lawsuit.

. Result in lowering the tax burden on many small properties that are not likely to be mined.

. Allow the tax department to differentiate between high value coal tracts and low value tracts.

. Facilitate state and county management of taxes and coal property records:

. Adding heretofore unrecorded properties to the assessment inventory.

. Removing valueless properties from cunent inventory.

December 15, 1998
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Summary of Results of the
Proposed Reserve Coal Valuation Methodology

Jeffrey Kern, Resource Technologies Corporation
Thomas Torries. Torries and Associates

December 15, 1998

There has been considerable confusion in the press and the WestMrginia Legislature
regarding the nature of the results of the proposed Reserve CoalValuation Model (RCVM)
deve loped for the Department of Tax and Revenue as com pared to cunent va l uations. There
is also confusion concerning the costs of initiating and administering the RCVM. The purpose
of this packet of materials and this memo is to eliminate this confusion.

Distribution of Tax Payments by Propertv Class

The RCVM was not designed to achieve any preconceived notion of distribution of tax
payments by property owners. There was no attempt to increase or decrease the tax burden
of any class of tax payer. Changes in the tax burden are solely a result of the inputs and the
intemal workings of the model.

It has been ctaimed that the proposed RCVM increases the tax burden of small
individual property owners to the benefit of large coal property owners. lt is also claimed that
these results show that the model does not work correctly. Neither claim is true.

The proposed RCVM significantlydecreasesthetaxburden onsmallindividualproperty
owners and places a greatertax burden on large coal property owners near existing coal mining
operations and in areas of relatively high coal property demand. These rezufts are shown in
detail in the attached summary Tables 1 through 5 and are described in the summary
description of the tables.

In part, the confusion concerning small property owners arosefom the notices recently
mailed to all taxpayers recorded by the county assessment offices as owning coal properties.
These notices fumish the tax payer with a listing of the descriptive information about an
individual property and a comparison of the exiting assessment and tax to the proposed
assessment and tax. Each taxpayer has been invited to supply information uhicl't would corect
any erors concerning specific property records. No new records were created. Coal and coal
properties have been taxed for the last 135 years.

Does the Model Give Correct Answers?

It is claimed that the RCVM does not work conectly since the tax burden is shifted to
small property owners. Since this is not so, does it not follow that the RC\44 does work
correctly since it actually shifts the tax burden to large property owners?

The answer is, not necessarily. The performance of the model and its robustness to
yield reasonable results under a variety of conditions is not judged solely by the overall
redistribution pattern of taxes, but on the reasonableness of many other model resufts. For

December 15, 1998
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example, the model is judged to be working correctly when the value of thick low sulfur coal is
determinedto be higherthanthevalueof thinnerhighersulfurcoalwith otherfactorsbeing held
constant. Similarly, the model is judged to be working correctly when it places higher values
on coal properties near existing mining operations than properties removed from existing or
historical mining operations.

Cost of Initiatino and Maintaininq the RGVM

Through fiscal year 1997-1998, the Department has expended approximately $675,000
in the development of the Reserve Coal Valuation Model. The Department anticipates
expenditures of approximately $700,000 during fiscal year 1998-1999 to complete the
developmentandtoplacethemodelintoproductionfortaxyear2OO0appraisals. Halfofthe
fiscalyear 1998-1999 expenditures are contained in a supplementalappropriation passed
during the 1998 legislative session. The remaining half is being requested in the form of a
supplemental appropriation for this fiscal year. These expenditure will provide a model with tax
index map resolution on fee owned parcels and 1 /9 of a quadrangle resolution on severed coal
ownership.

lncreasinq the Efficiencv of Reserve Goal Taxation

There are 181 ,777 total reserve coal properties. Of these, nearly 60,000 properties are
less than 10 acres in size. These 60,000 properties generate only $88,000 in taxes, or$1.47
per property. The cost of administering these properties is greater than the generated tax
revenues. This suggests that it may be in the State's best financial interest to not tax these
smalt properties as long as they are not part of larger reserye coal aggregations. \l/hile this
would noteliminatethevaluation, itwould removethetaxation andtaxadministrationof athird
of the reserve coal properties.

Not taxing the smaller properties also eliminates a major source of confusion, concerns,
and complaints among these property owners.

December 15, l99E
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Summary Description of Tables I through 5

The following paragraphs describe the attached seven tables which provide more
detailed results of the results of the RCVM compared to the current valuation. Eacl't desoiptive
paragraph is keyed to the number of the table. The assumptions implicit in the results are
summarized at the bottom of each table.

The total RCVM value of reserve coal is $1.22 billion, which is larger than the cunent
valueof $1.05billion becauseof the inclusion of some propertiesthatwerepreviouslyclassified
as part of the total active coal appraisals. The total value of reserve plus active coal has not
changed. Conespondingly, the totaltax receipts increased from $15.3 million to $17.9 million.
The percent increase in taxes is slightly largerthan the percent increase in appraised value
because of a change in distribution of propertyvalues among countieswith difierent levy rates.

As shown on Table 1, Reserve Propefi Value Distribution By Value Group:

. 98% of the total RCVM value is accounted for by properties with RCVM values greater
than $1000:

o The total value of the properties with current appraisal values less than $10O is
significantly lower using the RCVM.

o Thetotalvalue of propertieswith cunentappraisalvalues greaterthan $1OO0 is
significantly higher using the RCVM

As shown on Table 2, Total Reserve Property Value Distribution By Property Size:

o 960/o of the total RCVM value is arcounted for by properties larger than 5O acres:

o The total value of smaller properties (less than 50 acres) as estimated by the
RCVM is less than the current total value of these properties.

o The totalvalue of larger properties (greaterthan 50 acres) as estimated bythe
RCVM is greater than the cunent total value of these properties.

Table 3, Reserve Propefi Value Distribution By Value Group:

o The RCVM average value perpropertyforall lowervalue properties is significantly less
than the current value. The average cunent value of the lcnvest value properties is $20
for the RCVM and $170 for the curent valuation.

. There are only 23,802 properties that had a value in excess of $1000. The average
value of these highest value properties is $50,000 for the RC\ 4 and $37,000 forthe
current valuation.

Table 4, Reserve Property Tax Distribution By Value Group shows potential changes
in levied taxes:

o The averagetaxes leviedforeach propertyvalue group decreased significantly except
for properties with appraised values greater than $1,000.

December 15, 1998
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. The average RCVM taxforthe lowest valued properties decreased to $0.36 compared
the current tax of $2.49.

. The average RCVM taxes on the next two highest property value groups are $2.96 and
$9.47 compared to current taxes of $27.30 and $81.85 respectively.

. The average RGVM tax on the highest property value group is $739.18 compared to
cunent tax of $538.36 .

Table 5 (Property Tax Distribution by Property Size) shows:

o The total levied taxes on reserye coal using the RCVM is $17.9 million on 181,777
properties.

o Thetotalleviedtaxes usingthe RCVM forlargepropertiesof reservecoal(greaterthan
100 acres) is $16.3 million involving 32,109 properties. Taxes on these properties
constitute 91o/o of the total levied taxes.

o The levied taxes on reserve coal for greater than 1 0 acres is $17.8 million on 121,9O4
properties. Taxes on these properties constitute 99.5% of the total levied taxes.

. The levied taxes on reserve coalfor small properties (less than 10 acres) is $88,000
on 59,873 properties. This represents an average tax of only $1.47 per properff and
suggests that more is spent on collecting the tax than is received by the State. The
59,873 properties represent a third of all reserve coal properties.

Summary of Salient Facts

o The results suggest that coal properties not part of larger coal reserve with a levied tax
lessthanthe administrativecost of taxation (generally lessthan l0acresand lessthan
$1 ,000 in value) should not receive a tax notice. This would reduce the administrative
overhead of managing over 60,000 tax bills. lt would also eliminate a considerable
amount of confusion among the owners of these small properties. However, these
properties must be assessed and maintained in the valuation system.

December 15, 1998
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Table I
Reserye Propertv Value Distribution By Value Group

Value Group

Property Value

#of
Properties

Current Total $ RCVM Total I

$0 to $100 105,934 $18,000,000 $2,600,000
$f00 to $400 36,521 $68,000,000 $7,400,000
$400 to $1,000 15,520 $86,000,000 $10,000,000

$1,000 and up 23,802 $874,000,000 $1,2oo,ooo,ooo

Total 181,777 $1,046,ooo,ooo $1,220,000;000
1) Unit Value calculated al12.5o/o 5) Contiru.ntion of 165 million py
2) Continuation of cunent market 6) No change in coal prices

3) Continuation of only eisting mine operations 7) Property Inventory as of March 1998

4) No change in mining pattems 8) Valuation as of September 1998

Values are based on averages, indMdual property values will vary
Market ls dynamlc. chanqes In outcome are exoected

I
I
I
I
I
I
I
I
I
I
T

T

t
t
I
I
I
t

Table 2
I otal Reserve Property value Dlstrlbution Ey Property

Size
Size Group

Property Size
(in acres)

#ot
Properties

Total Current
Value

Toutl Model
Value

0 to10 59,873 $6,000,000 $6,000,000
10 to 50 56,007 $59,000,000 $44,000,000
50 to 100 33,789 $28,000,000 $60,000,000

100 and up 32,108 $953,000,000 $1 ,1 10,000,000

Total 181,777 $1,046,000,000 $1,220,000,000
1 ) Unit Value calculated at 12.5% 5) Continuation of 165 million Fy
2) Continuation of cunent market 6) No c*range in coal prbes
3) Continuation of only exbting mine operations 7) Property lnventory as of March 1998

4) No change in mining pattems 8) Valuation as of September 1998

Values are based on averages, indMdual property values will vary

Market ls dynamlc, changes In outcome are expected

December 15, 1998
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Table 3
Reserue Propertv Value Distribution By Value Group

Value Group

Property Value

#oI
Properties

Average Value per Property

Gunent RCVM

$0 to $100 105,934 $170 $20

$100 to $400 36,521 $1,900 $200

$400 to $1,000 15,520 $6,000 $1,000

$1,000 and up 23,802 $37,000 $50,000

Total 191,777 $6,000 $7,000
1) Unit Value calculated at 12.5o/o 5) Continuation of 165 mi[ion py
2) Continuation of cunent market 6) No cfiange in coal prics
3) Continuation of only existing mine operations 7) Property lnventory as of March 1998

4) No change in mining pattems 8) Valuation as of September 1998

Values are based on averages, indMdual properly values will vary
Market ls dtmamlc, changes In outcome are expected

Table 4
Reserve Propertv Tax Distribution Bv Value Group

Value Group
Property Value

Gount Taxes
Current RCVM

Total Average Total Average

$o to $100 105,934 $264,00C $2.4e $38,000 s0.36

$100 to $400 36,521 $997,00C $27.30 $108,00C $2.96

$400 to $1,000 15,520 s1,261,00c $81.25 $147,00C $9.47

$1,000 and up 23,802 $12,814,00( $538.36 $17,594,00( $739.18

Total 't81,777 $ 15,336,00( $84.37 $17,887,00( $98.40
1) Unlt Value calculated at 12.5

2) Contlnmtion of cunent marke

3) Contnuaton of only existing mine operations

4) No change in mining patterns

9) Tax dlmate ls based on 60% assessment aM ayenge levy rate of:

Values are based on averag6, individual propfty values Mll vary

Markel is dynarnlc. chanqes in olfrcome are expected

5) Continuatbn of 't65 mllllon tpy

6) No changB in coal Plces
4 Property Inventory as of March 1998

8) Valuation as of Septembr 19SE

2.444
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Table 5
Reserve Propertv Tax Distribution Bv Propertv Size

Size Group
Property Slze

(in acres)

Count Taxes
Current RCVM

Total AveraEe Total Average
O to10 59,873 $88,000 91.47 $88,000 $1.47

10 to 50 56,007 $865,000 $15.44 $645,000 $11.52

50 to 100 33,789 $411,000 $12.16 $880,000 s26.04

100 and up 32,108 $13,972,000 $435.16 $16,274,000 $506.85

Total 181,7n $15,336,000 $84.37 $17,887,000 $e8.40
1) Unit Value calculated at 12.5oA

2) Contlnuadon of cunent marke
3) Contlnuatlon of only eldsilng mlne operatlons
4) No change ln mlning Ftems
9) Tax etimate ls hsed on @% asseesment and average levy rate of:
Valuea are based on aveftrges, Individual property values wlll vary
Market ls dynamlc, changes in outcome are exp€cted

5) Corilinuadon of 165 milllon tpy

6) No change ln cal ptices

7) Progty Inventory as of March 1998

8) Valuallon a ol September 1S8
2.444
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60,000 +- Coal Data Points
Drill Cores
Channel Sample
Mine Reports
Geologic Survey Samples

Data Layers Used For Valuation Model

Reserve Coal Properties

Oil & Gas Wells

Maj or Transportation Routes

Coal Seams

Coal Mines

Coal Characteristic Data Points

West Virginia
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