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Wednesday, November 5, 1997

9:30 a.m. to 4:00 p.m.

Earl Ray Tomblin
ex officio nonvoting me,rnber

Senate

Ross, Chairman
Anderson, Vice Chairman
Boley
Bowman (Absent)
Buckalew
Manaughtan (Absent)

Legislative Rule-Making Review Committee
(code $2eA-3-10)

Robert "Bobn Kiss
ex officio nonvoting member

House

Ifunt, Chairrran
Lincb Vice Chairman
Compton
Faircloth
Ienkins
Riggs

(Absent)

The meeting was called to order by Mr. Ross, Co-Chairman.

The mirnrtes ofthe Septenrber 14,1997, and Septunber 15,1997, meetings were approved.

Debra GrahanL Committee Counsel, reviewed her abstract on the rule proposed by the
State Fire Commission- State Fire Coile and stated that the Commission has agreed to technical
modifications. She and Walter Smittle, State Fire Marshal responded to questions from the
Committee.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Graham explained the rule proposed by the Department of Agriculture - Fish
Procasing Rul6, and stated that the agency has agreed to technical modifications. John Liggett,
Assistant Director ofRegulatory Protectiorq answered questions from the Committee.

Senator Buckalew moved that the proposed rule be approved as modified. The motion was
adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Board of Eraminers of
Psychologists - Fees, and stated that the agency has agreed to technical modifications. She and
Dr. Jeffrey Harlow, President of the Boar( responded to questions from the Committee.

Mr. Anderson moved that subsections 2.3 and 2.7 of the proposed rule be modified to
reduce both the license renewal fee for psychologists and the oral examination fee from $250 to
$17s.



The motion was adopted.

Mr. Ross askd Dr. Harlow if the Board would be willing to accept the proposed
modifications. Dr. Ilarlow stated that the Board could not accept the proposed modification.

Mr. Ross moved that subsections 2.3 and2.7 ofthe proposed rule be amended to reduce
both the license renewal fee for psychologists and the oral examination fee from $250 to $175.

The motion was adopted.

Mr. Ross moved that the proposed rule be approved as modified and amended. The motion
was adopted.

Ms. Graham stated that the rule proposed by the Department of Natural Resources -
Special Boating Rule for Jenrtngs Ranilolph Lake, had been laid over at the Committee's
previous meeting to allow counsel to review the Division's authority to prohibit persons from
operating a vessel on the lake who have a blood-alcohol concentration of .700 of I percent, when
state law refers to a blood-alcohol concentration of 1.0 percent. She and Col. W. B. Daniel,
Director of Law Enforcement for the DN\ responded to questions from the Committee.

Mr. Faircloth moved that the proposed rule be approved as modified. After further
discussion, Mr. Faircloth asked unanimous coment to withdraw his motion. There being no
objectiorq the motion was withdrawn.

Mr. Ross moved that the proposed rule be placed at the foot of the agenda. The motion
was adopted.

Ivft. Graham reviewed her abstract on the rule proposed by the WV Board of Architects
- Rules of the Board, and stated that the Board has agreed to technical modifications.

Mr. Buckalew moved that the proposed rule be approved as modified. The motion was

adopted.

Ms. Gratram explained the rule proposed by the Division of Health - Breast & Cenical
Cancer Diagnostic & Trealment Fund, and stated that the agerLey has agreed to technical
modifications.

Mr. Faircloth moved that the proposed rule be approved as modified. The motion was
adopted.

VIs. Graham reviewed her absEact onthe rule propod bythe Board of Dental Examiners
- Formation and Approval of hofessional Limited Liability Companies, and stated that the
Board has agreed to technical modifications.

Mr. Ross moved that the proposed rule be approved as rnodified. The motion was adopted.
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lrfs. Graham explained the rule proposed by the Human Rights Commission - Definition
of Enployer Unds the West Wrginia Human Ngh/s Act, and stated that the Commission has

agreed to technical modifications. She and Mary Kay Buckmelter, Assistant Attorney General
representing the Human Rights Commission, responded to questions from the Committee.

Mr. Ross moved that the rule be approved as modified. The motion was adopted.

It[s. Graham reviewed her abstracts on the rules proposed by the Board of Examinerc in
Counseling- Advanced hactice anil Licensing Rtlc, and stated that the Board has agreed to
iiechnical modifications. Mr. Williamlttftrllett, Chairman of the Board, responded to questions from
the Committee and distributed ffirmation relating to the Board's budget. Rae Anne Uttermohlerq
ofthe WVLicensed Professional Counselors Board, addressed the Committee and requested that
the Committee delay consideration of the proposed rules to allow the Board time to further
consider the comments it received regarding the proposed rules.

I\rIs. Boley moved that the proposed rules lie over until the Committee's next meeting. The
motion was adopted.

Rita Pauley, Associate Counsel, explained the rule proposed by the Insurance
Commissioner - AIDS, and stated that the Commissioner has agreed to technical modifications.
She and Keith Huftnarq General Counsel to the Office of Insurance Commissioner, responded to
questions from the Committee.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

\rfs. Pauley reviewd her abstract on the rule proposed by the Insurance Commissioner -
Indiidaal and Employu Group lVfinimum Benefits Accidenl and Sickness Insurance Policies.

Mr. Ross moved that the proposed rule be approved. The motion was adopted.

Mr. Linch moved that the Committee reconsider its action whereby it approved as modified,
the rule proposed by the Insurance Commissioner - AIDS. The motion was adopted.

Mr. Huffinan responded to further questions regarding the proposed rule.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

fv{s. Pauley explained the rule proposed by the Insurancc Commissioner - Group Accident
and Sicknas Insurance Issuance, Portobility and Markaing Requbenunls, and stated that
the Commissioner has agreed to technical modifi661isns.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

N[s. Pauley reviewd her abstract on the rule proposed by the Insurance Commissioner -



Individual Acciilent and Slchttss Insurance l|firtmam Standnrds, and stated that the
Commissioner has agreed to technical modifications. She responded to questions from the
Committee.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

lr{s. Pauley oplained the rule proposed by the Insurance Commission - Group Accidcnt
and Sichrr r htswance lfinimum Policy hvoage &anduds, and stated that the Commissioner
has agreed to technical modifications.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Graham explained the rule proposed by the Board of Medicine - Licensing,
Disciphnoy and Complnint hocedura, Cotxhaing Eilacdion" Physician Assistants, and stated
that the Board has ageed to technical modifications. She and Deborah Rodecker, Counsel for the
Board, responded to questions from the Committee.

Mr. Faircloth moved that the proposed rule be approved as modified. The motion was
adopted.

IUs. Graham reviewed her abstract on the rule proposed by the Secretary of State - Matters
Relding to C,orpuolion and Othq Businas Entity Filing, and stated that the Secretary of State
has agreed to technical modifications.

Mr. Ross moved that the proposed rule be approved as modified. The motion was adopted.

Ms. Graham explained the rule proposed by the Board of Occupational Therapy -
Administralive Rales, and stated that the Board has agreed to technical modifications. She

explJned that the proposed rule sets a range of fees and distributed a copy of specific fees proposed
by the Board.

Mr. Buckalew moved that the proposed rule lie over until the Committee's next meeting.
The motion was rejected.

Mr. Buckalewmoved that the proposed rule be amended by adding a new section relating
to fees, to specifically contain the following fees:

Initial License Fee/OTR
RenewalFe€/OTR
Initial License Fee/COTA
RenewalFe€/COTA
Limited Permit/OT
Limited Permit/OTA
Late Renewal Fee
Application Packet Fee
Verifi cation of Licensure

$190.00
$ 60.00
$140.00
$ s0.00
$140.00
$ 90.00
$ s0.00
$ 15.00

$ 20.00

4



The motion was adopted.

Mr. Ross moved that the proposd rule be approved as modifid and amended. The motion
was adopted.

Mr. Fairclothmoved that the rule proposed by the Division of Ptsonnel - Afuninistralive
Rule,lie over until the Committee's December meeting. The motion was adopted.

I{s. Graham told the Committee t}rat it is her opinion that the rules proposed by the Board
of AcupuncttreEkc:frodiagnosis & Elcc*oacupuncfrirel Homeopathy ffithin the Scope of
Oriental Medicine; Point Puttcture Thnopy; and Venipuncfire and Diagnortic Testing, aII
exceed the scope of the Board's authority and, in her opinio4 the Committee should recommend
that the proposed rules be withdrawn.

Mr. Ross moved that the Committee request that the Board withdraw the four proposed
rules. The motion was adopted.

Ms. Graham explained the rule proposed by the Board of Optometry - Eryanded
hacriptive Authorily, and stated that the Board has agreed to technical modifications. Dr. B. J.

Nybert, representing the Board, and Mr. Thomas Stevens, President of Government Relations
Specialists, addressed the Committee and responded to questions from the Committee.

Mr. Hunt moved that the proposed rule lie over until the next Committee meeting. The
motion was adopted.

N[s. Graham reviewed her absnact on the propod rule by the Division of Motor Vehicles
- Denial, Suspensioq Revocalion or Nonrenenol of Driving hivilega, and stated that the
Division has agreed to technical modifications. She answered questions from the Committee.
Messrs. Joseph Miller, Commissioner; Mike Adkins, Manager ofDriver Impr.rvement,
and Steve Dale, Assistant to the Commissioner, addressed the Committee and responded to

questions.

Mr. Hunt moved that the Committee modify the proposed rule to provide that the Division
may not take a senior citizen's driver's license based merely upon the request of a family membeq
but that the Division must re-test the licensee or have an afrdavit from a doctor stating that the
licensee is no longer competent to drive prior to suspending or revoking the license. The motion
was adopted.

Mr. Ilunt moved that the proposed rule lie over until the Committ@'s noc meeting.
The motion was adopted.

The meeting was adjourned.
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West Virginia Licensed Professional Counselors Associstion

Crndy Collins, MA, LPIC, President
Richard Goldman, DDS, MA, LPC, Government Relations Chair

Rae Anne lhttermohlen, MA, LPC, former Pres., cunent board member, lobbyist

November 5, 1997

Dear Members of the WV Legislative Rule Making Review Committee,
Thank you for this opportunity to discuss with you our concerns regarding The

West Virginia Board of Examirers in Counseling's (WVBEC) proposed "Advance

Practice" Endorsement (Title 27, Series 2).

The West Virginia Licensed Professional Counselors Association stands opposed

to the "Advance nactice " designation, suggested by WVBEC. Wd would strongly prefer

the designation of Licensed Professional Clinical Counselor (LPCC), much like the

designation recently adopted by the Social Workers (Licensed Independent Clinicol
Social Worker - LICSW). "Clinical" is a designation already recognized in the mental

health community. We will be discussing this issue further with our membership at our

annual membership mecting Friday, November 7 andthrough out the WV Counseling

Association conference ( of which we are a division) from We&resday November 5 to
Saturday, November 8.

WVLPCA and a number of individual members have already written in opposition

to this rule and have received no feedback or response from WVBEC as to our concerns

regarding the AP designation. The WVLPCA members views the Advance hactice, 6'AP"

designation as "meaningless" and confirsing. We believe the general public does not know
what an 66AP" means. Most HMOs and insurance companies will not recognize ar "AP",
being as unawareofits meaning asthe general public.

Ohio has created a Licensed Professional Clinical Counselor (LPCC) designation

to denote further education and skills require4 a move copied by numerous states across

the country. HMOs and insurance companies understand the education, skills and

professional expectations of an LPCC. We as the board of the WWPCA, believe that an

LPCC designation would be far more useful to assuring public recognition and protection

than would be the creation of an Advance Practice designation. We request that this rule

be sent back to WVBEC for further exploration and discussion with those who will be

most effected by its implementation and that a more effective alternative be devised



Wfu('/l/Q'rry
STATE OF WEST VIFGINIA

BOARO OF EXAMINERS OF PSYCHOLOGISTS

Oct,ober 27, t997

Jeffrey Harlow, Ph.D'
Preei.dent
WV Board of ExaninetrE

of nsycbologlste

Dear Dr, Harlowt

Th6 followdng are the faqte and f,lg\rres-whtcl.Y9u requestgd regarding the
geneiar edtriel-.no-i"-pirulcurai, -tn" flnancill etaEuE of the Bosrd.

I. Ae you are swarer the purpgso of the Board that ""' it le in the
pubtic inseregC pJiJoris gtroffd'not engage in the practlce of, PlYchology
i;-lii"l-x-6-ge wtthout rne reeutsite iiq,Erlence and tralning and without
adequate-regrrlatrion-end -control. . , " ( vw code 30-21-1) .

1. Monles to establigh a profeeeional offlce,eettlng_and Jt.lg,f{. ![he
current part-tirne setup ln -a resl.dence E--f,o lou_ger. functional.. ![he
demands 

-of, peychologfete, the consumer, - and bueinese have gtroWn

.oonnouely ln itrie paef ffve yeers and full time eenlicee are needed.

.yould be gerved by eetabliehlng -an '-990" nuqb:e{ for.free-to the Board, Applicanrts for llcengure woUld be a"ble tso

the body which Tegulatee their propoeed professional

3. A compqter upg-rade would enable the Boerd to go 
- E]+tle- and provide

forms aEilTinformaffin- lu the computer age. Tbe benefj.ts of oaline
servicesetreobvlouEinpeycholo-g1'asl,nanybusinessandaervice
profeaoion.

would be used to l-urprove the E94n8- and material utllized
Several f,orms have Seen re-cofrff,-Eo many tirnee that the
lu quality.

ALI of the above are eervice inprovenents to the consuming public aud the
providere of peychology. rmprovemente which wlll directly aud
lmnedletely lift the level of eervice to the
hej.ghte demanded by the coneumers and providero.

The requeeted fee lncreasag
@' Tbefee

2. [he publlc.
telephone access
freely acceEE
carectr.

4. The monieg
by the Board.
are qulte poor

are intended to
increaae include

a =gud Lz=8@iffi E-@T-t@t d30EAn 6ALZ LgE VAE HOUI



Jeffrey Harlow, Ph,D.
page-2-

If. Th€ current monthly budEet Is attached wlUh expendlturee to date.
fhe anticipated expendituree for the remainlng monthe ie also attacbed.

Ehe data ahow that the Board would be able to contlnue oetatue quo".
However, no moniee are available for inprovemente or emergencieer I.€.
ethie bearinge or eguipme[t breakdqvrns.

The new feqq ere ProPoagd Eo be b.grne by gurrenqj+ s (renerrals) and
candiilFffi-for thle 6ral exanina@nation f,ee). Thl-e makes

the burden of, the attention of the
Board, and l.n the casb of tte 6ral examination candldateer they are tshe
reason the Board ls generally mcetlng,

Candldates for
nevt -graduatee

--

LncreaBeB.

licensure who are*or.fi6\{' candidates
leagt llkety to be able to afford feee,

for llceniure, arE NoT aeseeeeC any,

III. I! the process of lnitlating the fea increaEe through the
Legisleiure, eEe goarti sent every liclneee (689J aud every gandidate .fori.iiensure (235 ) a car<i nocinj if,"ffirasCe and' ifriFoffiiu-t-e"a
ffi tLme of th,e pfrltrc ieailng on the natter.

OE
KY
PA
VA

2 yr./$200.00 Yee
2 yr./$200.00 yes
2 yr../$ 150 . 00 yea
2 yr./9L25.OO y€s

As you cau see, proport,ionally l|est Virginla l-e guJ.te s-fuiiIar to otsher
states in our region. We ece ileo not alone ln propoeing fee increaseBt
ev6ry eurrounging etale ie- mplring to incfeae,e feee . Our consern ie that
we nave a Smalier num.oer of ll_censaes to Duroen Ene coEE.

Virginia le a lrnqderate

The surroundS-ng states havs thc followJ.ng makeup;

State * StEff, . # of lLcenseee Renewal perlod/S,g-et Increase ?

7 3888
Dept. 1050
Dept,. 8000

4 2085

Ih€ Board reeeived I (osa) rrltten comnent and IfO ONE ehored
at tbe Fub

rv, The Weet viiginia
AesoclaEion of State

Board is not a enrall Board. Aqcordi-aE t'o the
and Provlnclal Peychology Boarde (ASfrel, Waet'
el-ze Board.

a SsJd Lziffi.W E-At-23, doE n @E LE ffi, 1^l0H-!



*Teffrey Harlow, Fh'D.
page-3-

v. During the paat year vfo have the follot'{lng:

* of Standard Licenseee # of orala

520 (238 renewed iu 199?) 32

The ebove brought ln:
Renewale: $23r800.00
OraIa:
TOTAI:

$ 4, 000 .00
$2?, 8oo .00

With the new feee end aeaqnlng Ehet the nUmbers stey constants

1998 Reuewelg (282) t $70'500.00
1998 Orala (32): $ 8'000.00
fot,ar r $78 r 5oo. oo

nn increage Ln reveuueg of,i $50r?00.00 over 1997'

llhe monl€B would be allocated ln thie mauner:

state payroll rul] tlne secr€tarT' wlth benef,itez 127,!99.O0
Comput3r upgrade!. '. '........ . ' r. r....., r.. " " ' $ lrqOO 'OO
Oiflne and' infor{leLtOnal sefVlC€gi..... r.... r.. . I 51000.00
800 nUf[bgff ..ttt.tl"r'r't"t"tr"'t"""""'
trotaL! '',. r...... ' o 'i.......... r. '... t....,'r.. | $481000'00

WlUh a fe$t dollara, $2,700.00 to spare for unanticipated eogtg'

rn surrunelaz, aE you cau see, the Boqrd ragneet Ie modegt and Ju-stified.
Bbe feee -wiff b6 earrnarked for epecific aid needed aervj.ces. The Board
cin exlet on the current monlee b-ut cannot make the traneLtion to tha
eia wtrfcn- psychology, heelth care and conguiler Protectl"on have
progreesed.

Executive Director

ettachmente: financlal reporto and projectiotre

$12 r 000 ,00

va d30EAn 6ALZ Lge rAE HodJ



fiscal neport for ScBtomberr L997

STARTING I]AI,ANCE AS OTil 07-0L-97. . . . . . . . . . . . $
FY 1998 lteposlt # I .

Deposit # 2 .....'r.r.....!........
oepoeit # 3 (9-15-97 corrccted)....

toEgl Deposits. r....... r........ ! '.... !....
Plus Startlng Balanco.... . '.... .... '..... -.
CUrrgnt Agggtg..'..........................

Total Incomg..... r....o..,,............$
Total Expgn'9gE., r.... I o. r. ... .... I r r........
Audltod Curreut Balance..,.. t r.,,,..........$

BiIIs betiig Processed/tteeds To Fe PeId

Executive Director, Auguet t L997... r.,..... 'Executive Director, Septenber, 7997 .. . . ., r . .
TelephCln€... .. t.... ....... ........ r. .. r.....
Total...r..'... o.'.rr......... ....S

Audit,ed CurrgnE Balance.... ! r or.,,,.,..,....S
Minus Outstanding Expen8eB................. r

Unaudited CurrenU Balanc€. . .........., o.....$

REVIEW OF PArD EXPEnSES FOR FTSCAII' 1998 to Dste

Linda Krauap Public HearinE Uranecrl-ption..$ 100.00
goafd fraVel Pof Diem r.....r.........r...r. 975.00
Board ?ravgl ..... ..........o........., 372.00
Glance 1997 Travel 2 0 350.00; 4 g 75.00.... 925.00
Executive Director, Jun€, L997 -..... r.. t '... 2r75O-0O
Executlve Director, JuIy | !997.. ..... - t -.. o. 21065.OO
Postmagt€I.. ,....... r. r........... '......... 500.00
EPPP spring, I99?. .... o r. r ,. . 7 1015.00
Telephong. .. . .... I r.. .. . f.. ' '. r.. D..... 97.58
Statb Auditor Orend Total....r .....,...$ Lt.799.58

SUMMARY

14 r 133.08
1r945.00
2 t275.oo

14, 9 17 .00
19,037.oo
I4,133.08
33,270.08

33,270.08
L4,799.58
18,47O.50

2 t750,OQ
2,750.OO
1 / 619.00
7 r 119 ,00

18 r 470 ,50
7 tLLg.00

11r351.00

sB fgud Lz|aa2ffi E-aF^A. d30EA1') 6ALZ Zge VAe HoUJ



o THE I|EXT I|INE I.IOIITHS FOR EOIND FIIIAIIICES

fncome

Balanco tsrought Fo::wardr r r..............$
Supervision Fee ronowals: 121 e $ S0.00.$
January 01 , 1.99 8 renewals : 31 g 9100 . 00 .April 01, 1998 renevralo: 65 0 9100.00.
Ju1.y 01, l99B rencwa.ls: 43 g $100.00.
JLrly 01, 1998 school renew 96 g g 50.00.Applicationsl ZS e 9125.00.Orals' 30 g S12S.00.
IIPPP Spring, 199t 40 g $290.00.

trotal.,... .........,..r,!.... $

Expenses

goiid rrov"i.. .,.....,.r.......$
FlxecuLivc Director 9 months........,,r..
I,cretage.........r ......,...
Printing r... o..... .. . - i.,
InsUranc€r.. r..., r r............ r... r... .

Telepltonc,.... i r.. r......,,. ..... r.Copies..,....... ,...r....
EPPP FaII , 199'1 z 24 g $ZEO. O0 .
EPFP spri.ng, 1998: 40 g 9250.00 .
1998 ASPPB Memberuh.Lp Dueg........,.....
Iotal . . , . . .'. . r . . . . . . . . r r . . . . . . . t t r , , . , . . $

Sunmary

Balenee Brought Forward.,.,. r...........$
Pl.us anticipated i.ncom€.,. ...,r
To[aI. . . . . t . | . . . . . . . .. .. .. . . r. . . . . . . o. . . .
Minus ant,icipated expenaes., roo......,,, o

Anticlpated Balgtce oD iluly O1, 1g9g....,g

1Lr351.og
8, 550 . 0o
3, 100.00
5, 500 . 0o
4, 300.00
4,800 .00
3, 125 .00
3r 750.00

1rr600.00

45r 825. OO

2,000.00
2+r750,4Q

1r000.00
I,000 .00
1,000, oo

500,00
500.00

6,000 .00
10, 000 ,00

2 r 036,00
48r 786,O0

11r351.08
45,?25 -O0
57, 076 .08
49 1786,00

I,290.08

w) 39Ud 22.@.@ E-87-28, #/fl @22, 2%, V@, HAll
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Li^;rrued Ptoltttbtal Counrlor

Billr.rd]ett Pb" D.
WVBEC
100 Angur E, PeYtonDr.
SouthCl*lcaoq WV
25303

July 27. 199?

DearDr. Mttllet(

I ro a bord nerubcr rad presieenr.Gt6t dwuJcA r b!|ld rboul tbo pcopcd lcflilrthe

rulcs cLrepr .t uo wfrtli;;i-;dbt 6';J*tZ- i "p o1 * obtain e oopv orocro
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iott 

"rfteoa.o. 
pal. ttssgrcr,I &o'ttclir

ig thc bcst n 4t to xlrinvc rhis goal'

I bcliavc that onc problcrn lll|l Gxi6 tn wa4 vlrylrde k- qry Do cornrcltnSplo&osloa ls not r
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'r 

h'vc 
" 
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&rr rxu rn 1116. g116q!^l ry.F* rquirrc to hk too i",,JrGritnulng o&caoa cndlrr 6/Grt 5 ycrr!. I rryo ArstrFld ttb twtunot cvar cnc t boamc cetdocf mCC co"iro6 !0 to b! qorlifled cmr65 rotc sdf,.d wlrurirt c.r rucag rn"-ro iity 0..",'l rlr rwEEc?
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'

lottpo*d of rcpnearr6lrtl C ctct bnnotr df $e wvte to nrt rogefier r tarv whloh rtt courrsclon intf,cnrroHrron.

I cb rprciatc Rur o&lts ard urp you !o condtr tba suggerniorrs.

ALtERf J. prNlNE, H.D. !C.rArArra

SlnccrcIy,

{t*" ! (r-.r /1,,D,
tcren S. hina Ph. D.

F.ee
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frf l|fif l|ma 
'tllrffid 

trn|rr fnrrhbr

JulV 2t, tX)?
Bill Mullett
attn,:jJcanAnn Brcwer
$N'BEC
100 Angur E. Peyton Ddve,
'South Charlcston, !W ZJ3O3

.

rc: Prcpogcd llccnslng changes for LpC's

Dear Bill,

Plere allow me to formally Introduce rnyself. I'm cindy colllng, M.s,,
L.P.C., il.C.C, and arrrcnt Prceldent of WVLPCA, As tJte qrrent prcsldcnt, I
have been Informed of the proposed cfianges to Ull/ lsw rcgadtng IJC's. I
flmt saw a draft 8 dayr ago when Rldl Gotdman gav€ a copy to mc (thrwgn
Prlscllla Leavltt) at oet? annual w\tLPCA Board retrcct. I must admlt, thc
rhortnrcs of tlmc to rwlew such an fmportint document fg a blt gtrtrrfrrl, ''
but I wlsh to shme thc fcedbeck ttrat t hatr rocclved.

O Our WVLPCA Board's prlmary problem ls the EXTREME lack of tfnrc ?or us tu
rcvlcw end canplle r llst of speclflc problems we bellrye rreed tP be
addresssd. Among t{rc dlfflcultleg ttrat lVe been told from our WVLPCA
Bmrd membans ls a prcblsnr wlth a laet oi clarlty ln the wsy c€ttaln
rccUorrg arc wondcd,. Another problem ls that solcral of our Boerd members
aru 10O96 oppoeed to any pad-of thls leglslatlon the Way lt ls wrltten ond
harc vowcdto ffght agelnst thls proporel. As you can tcll, th.pt'_c le a great
derl of runge even among our o*n 6oarl membsn. I flrmly bcftwe that
nnore tlrn€ ior rerrlew and-dlscrJgslon of the progogals ls g6EFjndal, I bellrvo
UrEt lf tuer I LFC'I, ccnt ey€n agr€E to nrppolt thfr proposal, nOW $rlll lt
firrc |n leglslation!

Please glvc mc notlce of open dlrar$lon tlmer wlth \if\/BEC so that rve can
volce oir concrrns end poic any guGgilong' I know many o? our u'vlFc/\
Borrd rnsmbec wlll a$end anc*r tn oPan ?orum, es wlll l.

Jul. a7 tEJ? e4r24Fn Fe

you lor and

W"'IPUfi'ec,'

dldy Cdliil' f..llr lJ.on I{.C.c.

tr.f rOraOefOfe

ndy Coll LFC, ilboprZrd€nr wvutoA



wls/f recnnA UCU{g!E' prKrEtuoNAt @rrilsr.oRt Assoclr.TtoN
Dr. Rldrrrd M. Gol&nrn
lrrrqCrllrll Prrt Pr,fddCat
Cltrir. Ctonmat Rchdor

l3'lr') l7t- r&{.il prrr rzc. reOc--'oaaa.iirleouou

July 38, 199?

Dr. William E. Mulletg Chair
WV Board ofErerniners in Counsellng
IOO Angus E. pc5noa Drirrc
South Chadeston, W]/ gssos_16@

RE: Title gZ. Series t. Licensing Rule

fhar Dr. Mulletg

I * YtFgjlbehalfof the West Virginia Licensea proftseional Counsetors

f:=lg qr PPc.4) in rcspouee to-the invitation for comnenrs on thc Title e?.r€nes I proposd legislative rure changes for Licensint Rures.

w\ILPcA standr -,8":"t l.*p.p"^"t ?f-th" propooed changes ln the Licensing Rules ascurrently undcrstoo4 Eut ttrc linited time avalarle for siray and discussion oftheptoposed. chaages, especially about those regardirg eupenisl6n, requires us to ask b
reserye the right to firrther comment at a liter tde in'the p".rcers.

lg?|]39ur prefcnenn about Advanccd Practice certlfcation, we would perhaps
rend grcater eupport- to adoptlng a national otandard regarding certification bf
superyilors, rather than crrlating our own unique wheef A.r wl understand iq the
NBCC is workingon those ttareardc needed to cc*iff supcrwisore at this time. We
havc rot had the time m gatlrer the informction necermri to frrmulate a frnal opinlon
for ourselves-

WYLPC'A appreciates the efrrts made by the WVBEC in protecting the public and
b"iog nesponsive to tle proftcsion.

Sincerely,
l-tl/. /

l('o\
Richard M. Coldman, DDS, II{A Lpg NCC.
Chairuran, Govenrnent Relations Committee



l^/E.sr vrncrNh Lrctrrscrr pRoftssror{Al corrNslr.oRts A$rocutnoN
Dr. Ridurd M. Caldnrn
hocaUr Prc hrddrar

Clufr. Clornror
(itof) rzs. rcrr -ier, 

r-# Iit*tliifrfe^ou_,
Jtrly es, rsst

_9f. \Vittir- E. Mr.rllett, Chrir
WV Board of Exarnirrers in C,ormseline
l@ Angur E. peytrr Drive c
South Chadestoq WV cSsor-rcoo

Dear Dr. MuIIctg

LT]'n'tttr * St:l the-west Vrrginia ucenred hofe$tornl counsclors Associationin-reWonccio thc inviation f",;il1t ;;;
ffiwvtpc*s;""d;io,rrl trulen9 tn
*1$:T-gi: g.IT,in a*^*ldG-ffid;d.';H.';#il"" and reers drat $c wrrBEc Blrrycrthe public end the prof,ession well.

The wllLPCA Boardof Dircctott' hao reviewed the propoeal and e<prcesednurrerou! cqrccrrrr aboutit. Sorrn of tluee conoerrro arc es follo*c:
cz.c.t crencr8l
I ' r The decignadon of r.icensea Professtotrd Cor.rnsetor Adoiul pradau. Tlrere is rrslstenae o dristerminologgr as not behg.EEaningful q q11:rfllrg, dinical, and thlti?r"qt dtd* rt l that it ruypcrheps add o dre pr$tiCs corfircfon It is felt that Ucerrsed profersional Ctiaial Couneelor u

rru'rch rrnre widelJ 
-ac,oqted 

and r.rrderubod 8rm;t b",h p*fuionals and the public.
7zt..e(sic.ez.@) f,tcfinitions ----r-
t't 

^flTl|:l:f.p,I*.tf.a cotr'Beso. There !s greet @trcem that those ttighly qurtified vatcran
dinicians/practitionem, pertupc holdbg a Co&orat degree in ouru€ling ard who havc alten rbdr
*u^ff,yllry ryT _ry - b"f_*" tlrce-aecffic co_nn"T r"o" ;tr"r"d;;rrrd;;. ; go bac* to-$t!ool'dedte dinically_acqrrlred lcrowledge br tlrcee rrear that may cxcced tlrt of dL instructoFa"
We belien'e Eat fi-rttrer iirorssion and clarifrcetion on thfu ilsue is necded.

2.6 "C*toulhgELpidtd-We scongty sr+pqt thie definition-
ez.r.s (ak. ez.e;s) Oassifi&tionof Aeiiicanc
s.e sec above gz.l.g.5.cofiDletbn of pnedcdb€d cours€8o.
ez-r+.(rlc. c r q, ) pustificariolm of Abpficantsr.* Edtrce'tiotr sarrr crsnr ar rbove in "orpletion ofprersibcd cqur6€8".
e.r.s Perlr+e 

"",rt-d 
itd+ ptfiohgiatdi.tuci od d*aimry dtnninaria-

*.r.1 Pertrrys ould indldc- [rasaa- at tufr"

There io dso nrbatential er+port for tinking our licerrn:re and cedentieling requireusrts o netional
NBcq atu-dard!, rather F :."*t " 

*i*1 of or-r owrr. We belicrre *it -,-*forr wotrld prCu o
rrnve toward a national rmiforrfty of s-tan&rdr, rather then away fromthcm Eo aE to Acnitac i
raco€rddon ofcanttl and rcdprodty. t&ally, ' ,l Liatd @ gtn zt Clclel nla" it cliad
Pmfatiatal clhical conulor', no rratter *b. )E u rrc, 

"" 
iJtt case with ClinialPayehologtste. .

Th€ WVLPCS. Boad of Dirccton:e would llke to srpport thc Bosrd of Examincnr in th c$slisbrrrnt of
F " ryP".t d hglelarlvc Rule, bur fcels at Ols dni'tnt rnrc.h dkdrsloq darificadon, ard rrpdificedoa
ir re$dred end sould rpdotrl a forrrn in which to & ro. plcarc feet freo to aonad m et rny drru
regarding thie mattcr.

Sincere-ln

Ridtsrd M. Crldmen, DDS,lvlA, Lpg NCC.
Ctalmaq Govermnt Relotions Cotmnittee
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July 30, 1992

WV Board of Examineis fn Counseling
100 Angus peyton Drive
So. Charleston, WV 25909-1600

Board Members,

The wVLPCA has several concerns regarding the Advanced practice proposat.

Summary Use lower case in the statement to eam endorsements for thegrofessional gounselor I icen"rie 
-

27.2.1 General

1'1 Scope concern there are no cEUs reguired for the AdvancedPractice. The wvlpcA want id mare sure trreie are at reast 20.CEU hours.

o
9.2

4.1.3.

4.1.4

willgraduate credits be used or cEUs or both? This does notseem to be clear.

919.:r dragnosrs of mentar and emofionar drsorders:addition of psychologicat.

Under Studles of Behavlors:
addition of disability determinaUon.

Under Intervenilon strategles:
addition of trauma



il^l*rtf"fn
f,'ee Comparsion of ffif and Suroundt-g States

Sta.te Application fee 2 year renewal fee

\I^/ $.s_0.00 925.00vA $100.00 $ 7s.o0IL $150.00/$200.00 $120.00Mp $ 7s.00 $150.00oH $ 60.00/$ 7s.00 $ 60.00



;/^^l','t l/r/rz
Monleg needed for Ooard Meehlngo from November 1997 throu1h July 1999.

1997 -2 meetlnqo
1998 -6 meetln4o
1999 -4 mertingo

12 mertlnqo

7 membera

$5O.OO per dlem 7 x 5O.OO = 1tu.OO
$B5.OO for a one day meetln7 7 x B5.OO = 595.OO

6ased on 12 meetln7o (wlih 2 me,etin7o runnln1 2 dayo = 14)

?er diem fi49OO.OO 14 x 1tu.OO
Travel fiB5.OO fi833O.OO 14 x 595.OO
Zday travel g 14OO.OO 14 x$IOO.OO

914630.OO

Travel for Troqram Speclaliot Averaqe fiSO.OO x12 = 0960.00

914€.3/c.OO
g e60.oo

fi1559O.OO needed for 6oard me6un6o

&
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Program Specialist
Phone
Risk Mgt.
Board Meetings
Office Supplies
Postage

25hr x 14.00 x 24 months

See attached sheet

$36,400.0O
$ s,ooo.oo
$ 4,OO0.00
$ 15990.00
$ z,ooo.oo
$ 5,ooo.oo

$68,390.00

$68,390.(x)
$90,429.@

Funds needed for two yeaf, olrcration
All income recelved in a two year perlod

Shrrplus $22,O39.OO

shrplus funds can be used to upgrade oflice equipment and conputer
hardsase and software, salar5r for erfra help during the renesal tycle,
booths at conventlons, better comrnunicafiag sith the Lpc's aad the
public, etc.

West Virginia Board of Examiners in Counseting

Proposed Estlnated reneval fee of $ZE.(X) bl-annudly

Bi-annual renewal fees
Ottrer income received (24 months)

Total income 24 months

Minimum Operating Expenses for tso years

$59,325.00
$3L,104.00

$90,429.00



West Virginia Board of Examiners in Counseling

Based oa Grrf,ent reaewd fee of $25.(X) bi-annudlv

Bi-annual renewal fees collected for period g7-gg $19,725.00
Other income collected for period 97-gg $31,104.00

Total income received for period g7-gg $50,879.00

Minimum operating expenses needed for two years

Program Specialist 21}ar x L4.OO x 24 months $gO,+00.00
Phone
Risk Mgt.
Board Meetings See attached sheet
Oflice Supplies
Postage

-f,r'arrt //-i- V2

$ 5,000.00
$ 4,000.00
$15,990.00
$ 2,ooo.oo
$ s,ooo.oo

$68,390.00

$68,39O.q)
$5O,879.q)

Funds needed for two year operation
All lncome received in a two year pertod

Defieieat $17,SXi..Oo

The expenses listed above are cut to the bare mlnlmum. Thls does not
include errtra maillags to our counselors, public service and conveotion
booths, legal expenaes for hearings, computer upgrades, etc.
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?TATE OF WE'T YIRGINIA

rRELI M I NARY TERFORMANCE

REYIEW

OF THE

OOARD OF EXAMINER9 IN

COUNgELING

;iu

INEFFECTIYE AND INATTROTRhTE
OTERATING TRACTICES

OFFICE OF LEGI9LATIYE AUDITOR
TERFORMANCE EYALUATION AND KE9EARCH DIYI9ION

CA?ITOL FUILDING

CHARLEgTON, WEgT YIRGINIA
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Draft Coov for Review Purooses Onl!

ISSUE AREA 1: The BOEC's staffing arrangement is ineffective in carr.ving
oiiltffirn nnd rondnt.s of th. boo.d.

The West Virginia Board of Examiners in Counseling is responsible for regulating and
licensing the counseling profession in West Virginia. The Board's mandates are within WVC
$30-31. The state also has general provisions for all professional licensing boards in WVC $30-1
with which the BOEC must comply. In addition, the BOEC must follow general provisions for
appropriations, expenditureS and deductions for state entities [WVC $12-3].

I

Currently, the Board's responsibilities are carried out by Board members and a volunteer
Board administrator. The BOEC does lot have permanent staff. The amount of time required
of members to carry out Board responsibilities is significant. Moreover, all but one Board
member and the Board administrator hold full-time employment, which requires Board work to
be conducted during off-work hours or on weekends. Although the Performance Evaluation and
Research Division (PERD) commends Board members for their service to the BOEC, the
evidence suggests that there is more work than Board members and .a volunteer board
administrator are able to manage and be effective. ;-{' I

In order for the Board to effectively regulate the profession of counseling, it must*'carry
out the following functions:

Be accessible to the public and counselors;
Maintain a thorough licensing review process; and,
Keep accurate records of:

budgetary matters,
Board proceedings,
annual reports,
licensees, and,
complaints

Some of the Board's work is not being done in a timely manner, and some rvork is
not being done at all. With Board work divided ilmong members and the administrator, there
is a lack of centralization of important information. Therefore, PERD recommends that the Board
hire a part-time or full-time employee who could centralize Board information, assist members,
and carry out Board duties which are not currently being.completed. The Board has accumulated
a surplus of approximately $27,000 which could be used to hire permanent staff. Some current
expenditures would also be reduced with permanent staff.

In addition, PERD ricommends that the BOEC find a state board with which to share
office space or merge administrative functions. This would give the Board the accessibility it
currently does not have. The BOEC must share either office space or staff since the current fee
structure may not adequately meet the cost of staff and office space.

Io

(
I

I

4
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Draft Copy for Review Purposes Onl.v

The information which follows highlights in detail areas of ineffectiveness that could be
improved with permanent staff, Emphasized first are those areas weakening the BOEC's ability
to meet its mission and second are those mandates which have not been completed by the BOEC.

Areas Weakenine the BOEC's Abilitv to Meet its Mission

Ldck of Accessibility

State Legislators have received various.complaints from citizens claiming tbat they have
difficulty getting in contact with the Board. There are three components which create the lack
of accessibility. These components include no full-time or part-time staff, no public office, and
a potential lack of consumer awareness.

No Permanent Staff

Four Board members and a volunteer Board administrator take care of a majoritybf the
operations, rvith the members reimbursed for their work.' The Board contends that because the
Board's office is located in the home of the administrator and the Chairman keeps records
considered archival, the arrangement "does not lend itself to part-time or full-time staff.ri Also,
the Board asserts that the present fee schedule is not sufficient to budget for a business office
with permanent staff.z

However, as of May 1995, the Board has accumulated over several fiscal years a budget
snrplus of approximately $27,000. In addition, during fiscal year 1994, the Board spent
$1,143.20 to reimburse a board member for days (per diem) of work and travel.not related to
attending a board meeting. These costs would be reduced with permanent staff who would
perform some of these tasks

No Office

,r, 
.,,, Another factor to the lack of accessibility is that there is no established public office from

i- which the Board operates. The Board considers the home of the administrator as the Board's

LVhenTrst created, the Board'.s secrelary (he anrrent wlunteer administrator) used stalffrom his private
business for general operations. As fees were collected the Board conlracted lemporary staf to do this worlc
According to the BOEC, spenses for handling bwiness such as hearings lor complaints increased and took
precedence over conlractual staf work Currently, the board secretary and a volunteer administratore responsible

for carrying out the general operations ol the Board

2The Board u,plained that they harc requested the Legislature to change lhe licensing and renewal fees,
but such legislation has not passed

r
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office, since he is responsible for much of the day-to-day operations of the Board. Because there
is no office, the public has little or no physical access to the Board.

The Board explained that the Legislature recommended they look into sharing expenses
with another professional licensing board. They contended that they had made an effort, but that
these efforts had "proved unsuccessful." The Board's minutes reflect limited discussions with
other licensing boards and an interest by at least one licensing board. Had the BOEC been more
diligent in collaboration efforts, office space and resources might have been possible, thus,

,allowing the Board to operate more effectively. tt is important that the Board share office space

fand/or administrative functions since the current fee structure may not be able to provide dn
individual office and part-time or full-time staff.

Delalied Response to Public Inquiries

The Board uses an answering service to answer telephone calls instead of hiring a staff
person. Requests are relayed from the answering service to the Board. These calls are returned
by either the Board administrator or the Board secretary. The PERD was tgld that _the Board
receives 20 to 40 calls per day. Calls are not returned promptty since the admini&rator and
Board secretary do not return the calls until the evening or on weekends. It is obviously difficult
for members to respond to these many requests during their personal time. A staff person,
however, would be able to respond immediately to questions or requests for information.

Consumer Awareness

A lack of consumer awareness also contributes to the lack of accessibility to the BOEC.
Even though the BOEC has an answering service, there is no listing under its name in any West
Virginia telephone directory or with the telephone company. Instead, the number used by the
Board is listed under Recovery and Rehabilitation Senices, a business formerly owned by the
Board secretary.3 Also, the Board is not listed in the West Virginia BIue Booka

public about ethical and legal standards to which counselors must adhere, about consumer's rights

3The Board's secretary prrys Ior the answering semice known as Sincerely Yours Semices, b^"d in
Charleston, She indicated that she and Mr. Fritz Maine, the Board adminktrator, had originally hired the answering
semice for a private businqs, known as Recovery and Rehabililation Services, in which they were partners. The
business still qists but has not provided services since t990. Because the phone mtmber was also being usedfor
Burd business, the secretary kept the service and had the semice arcwerfor the Board of Examiners in Counseling.
The Board's secretant slill uses the servicefor her personal business as a consullant. She pays the base rate ofthe
ser 'ee (838 per month) and the Board prys 553 a nonthfor the calls received. Currently, the Board owes her $600
for reimburcemenl for the use of lhe answering semice.

a Karl C. Lilly, Assistant Clerk of the Senate and Associate Editor of the l{est Virginia Blue Booh exptained
to PERD that some boards may be unintentionally overloolred
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concerning reporting abuse, nor about what disciplinary actions can be taken by the Board. The
BOEC explained that public access to the Board is through requests to Legislative or Government
offices. The Board also contends that the public has access to the Board through the display of
the Statement of Professional Disclosure for Licensed Professional Counselors at the counselor's
business, which only provides the Board's address. However, even though counselors are

required to display this statement, there is no guarantee counselors are meeting this requirement
or that consumers are able to recognize the statements.

The Board has made several attempts to, create informational materials including a

newsletter similar to that of the WV Board of Exaipiners in Nursing. However, the newsletter
was never created. The Board did hire the current Board administrator to create a brochure and
the Board submits articles to the West Virginia Counseling Association's newsletter. However,
the newsletter and brochure are targeted toward tnembers of the Counseling profession rather than
members of the public.

It is interesting to note that the only oversight the Board has regarding a licensee and
hiVtrer adherence to the code of ethics or other legislative rules outlining unacceptable behavior
is through a formal complaint by the public or another counselor. This process is conceivably
hindered due to a lack of visibility and accessibility to the BOEC. I

t

License Processing

There are strict guidelines established through statute and legislative rules which specify
the conditions under which an applicant may be licensed. These include the appropriate training,
education, and experience; meeting the requirement of a passing score on a National Counseling
Examination approved by the Board; and proof that the inclividual is of good character through

.three personal and three professional reference letters. For the renewal of a license, a person

rnust provide documentation of the required forty hours of professional counseling continuing
education. The Board averages around 52 new applicants each year and must renew licenses for
approximately 800 licensees every two years.

' ,,The Board has two members who review new applications to.determine eligibility. They
are designated as the credentials committee and make recommendations on licensure. Permanent
staff could assist these two members in this process.

In addition, minutes from l99l indicate that the renewal process was extended 60 days

because the Board could not process the licenses in time to meet the license expiration date. This
has not reoccurred since then. Nevertheless, this occurrence illustrates that reviewing
approximately 800 licenses every two years is time consuming, and can be improved through
employing staff.

June 1995 Board of Examincrc in Counseling Page 5
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Tuesday, November 1.E, 1997

5:00 p.m. to 7:00 p.m.

Earl Ray Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman (Absent)
Boley
Bowman
Buckalew
Manaughtan

Legislative Rule-Making Review Committee
(Code S29A-3-10)

Robert "Bob" Kiss
ex officio nonvoting member

House

Ifunt, Chairman
Lincb Vice Chairman
Compton
Faircloth (Absent)
Jenkins (Absent)
Riggs

The meeting was called to order by Mr. Ross, Co-Chairman.

Joe Altizer, Associate Counsel reviewed his abstract on the rule proposed by the Oflice of
Miner Trainingo Education and Certification - Sofay Training Progranfor Prospective
Sudace CoaI llnnen in Wqt Winia (4SCSKi), and stated that the offce has 4greed to technical
modifications. Ron Harris, Director of the Mner's Office ofHealth and Training responded to
questions from the Committee.

Mr. Riggs moved that the proposed rule be approved as modified. lhe motion was
adopted.

Mr. Altizer e4plained the rule proposed by the Division of Environmental Protection -
Office of Air Quality - Aciil Rain Provisions and Permits (45C5R33). John Johnston, Chief of
the Office of Air Quality, responded to questions from the Committee.

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Division of Environmental
Protection - Oflice of Air Qualif - To Prevent and, Confiol Ab Pollutionfrorn Haztrilous
Waste Trealment, Storage, or Disposal Facilities (45C5R25), and stated that the Division has
agreed to technical modifications.

Mr. Hunt moved that ttre proposed rule be approvd as modified. The motion was adopted.

Mr. Altizer explained the rule proposed by the Division of Environmental Protection -
Office of Air Quality - To Prevent and Control Emissions From Municipal Soliil Waste



Landfills (45C5R23), and stated that the Division has 4greed to teohnical modifications. Mr.
Johnston responded to questions from the Committee. Nelson Robinsoq representing the West
Virginia Municipal League, addressed the Committee and requested that the Committee lay over
the proposed rule to allow him to discuss the proposed rule with the League.

Ms. Boley moved that the rule lie over until the December meeting. The motion was
adopted.

Mr. Altizer reviewed his abstract of the rule proposed by the Division of Environmental
Protection - Ofrice ofAir Quality - Emission StandarilsfnHaztrdous Air Pollutants Pursuant
to 40 CFRpart 63 (4fCSR34).

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer explained the rule proposed by the Division of Environmental Protection -
Ofrice of Oil & Gas - AbandorcdVells Rnlrr (35CSR6), and stated that the Division has agreed
to technical modifications. He and Mke Lewis, representing the Office of Oil & Gas, responded
to questions from the Committee.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Division of Environmental
Protection - Ofrice of Oil & Gas - Coalbeil Methane Wells Ru.les (35CSR3), and stated that the
Division has agreed to technical modifications.

Ms. Boley moved that the proposed rule be approved as modified. The motion was
adopted.

N4r. Altizer explained the rule proposed by the Division of Environmental Protection -
Offrce of Oil & Gas - IVfiscellaneous Water Pollution Contol Rala (35CSR1), and stated that
the Division has agreed to technical modifications.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Division of Environmental
Protection - Oflice of OiI & Gas - Al & Gas Operaions - Solid Wuste RuIe (35C5R12), and
stated that the Division has agreed to technical modifications.

Ms. Boley moved that the proposed rule be approved as modified. The motion was
adopted.

Mr. Altizer explained the rule proposed by the Division of Environmental Protection -
Office of Oit & Gas - Oil & Gas Welk and (hher Wells tutles (35CSR4), and stated that the
Division has agreed to technical modifications.



Mr. Hunt moved that the proposed rule be moved the bottom ofthe agenda. The motion
was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the Division of Environmental
Protection - Office of Oil & Gas - Dam Confrol (3SCSR14).

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

Mr. Altizer explained the rule proposed by the Division of Environmental Protection -
Office of Oil & Gas - Designaiion of Future (Ise and fnactive Status for OiI & Gas Rule
(3fCSRS), and stated that the Division has agreed to technical modifications.

Mr. Hrmt moved that the proposed rule be approved as modified. The motion was adopted.

Mr. Altizerreviewed his abstract on the rule proposed by the Division of Environmental
Protection - Office of Waste Management - Hazaillous Waste Managemcnt (33C5R20).

Mr. Hunt moved that the proposed rule be approved. The motion was adopted.

I{s. Graham e4plained the rule proposed by the Division of Labor - Occupational Safety
and Heallh Ad (42C5R15), and stat€d that the Division has agreed to technical modifications. She
and Andy Brown, Assistant to the Labor Commissioner, responded to questions from the
Committee.

Mr. Linch moved that the proposed rule be approved as modified. The motion was
adopted.

Mr. Altizer reviewed his absract on the rule proposed by the Division of Health - Asbestos
Abatement Licensing Rule (64C5R63), and stated that the Division has agreed to technical
modifications. Randy Curtis, Director of the Radiation, Toxics and Indoor Air Division of
Environmental tlealth Services; and Paul Gailagher, Chief of tle Asbestos Compliance Program
of the RTIADivision, responded to questions from the Committee.

Mr. Hunt moved that the proposed rule be approved as modified. The motion was adopted.

Kay Howard, Director of Regulatory Development for Division of Health, requested that
the Committee askthatthe Swretary of State approve the emergency rule filed by the Division of
Health - Drinking Water Treafinent Revolving Fund (64C5R49). She and Russell Rader,
Director of Environmental Health Services, responded to questions from the Committee.

Mr. Hunt moved that staffbe directd to draft a letter from the Committee to the Secretary
of State requesting that the Secretary of State approve the proposed emergency rule. The motion
was adopted.

Ms. Pauley explained the rule proposed by the Insurance Commissioner - Quality



Assurance (114C5R53) and distributed copies of proposed moffications to the proposed rule.
Donna Quesenberry, General Counsel for the Insurance Commission; Mr. Robinson, and Randy
Cox, representing the HMO Association, responded to questions from the Committee.

Mr. Hunt moved that the rule lie over until the Decernber meeting. The motion was
adopted.

The meeting was adjourned.

4



Tu*sday, November 18. 1997

5:00 - 7:00 p.m.

Earl Ray Tomblin, ex
officio nonvoting member

Senate

Aoss, Chair
$nderson, Vice Chair

lBowmm
o/Macnatghtan
v/ gley

aBtcl<alew

Legislative Rule-Making Review Committee
(Code $29A-3-10)

Senate Finance Room

Robert S. Kiss, ex
officio nonvoting member

House

-rllynt, Chair
Arnch, Vice Chair
v(,ompton

Jenkins
Fajreloth

,.{rggt
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NOVEMBER INIERIM SCMDI.JLE
Legislative Interim Meetings

November 16,17, and 18, 1997

Tuesday, November 18, 1997

5:@ - 7:00 p.m.

Earl Ray Tomblin, ex
officio nonvoting member

Senate

Ross, Chair
i{,nderson, Vice Chair
Bowman
Macnaughtan
Boley
Buckalew

Audrey

Legislative Rule.Making Review Committee
(Code A29A-3-10)

Robert S. Kiss, ex
officio asaysting member

House

Hunt, Chair /
Linch, Vice Chair v/
Compton
Jenkins
Faircloth
Riggs

I certiS that the affendance as noted above
is correct.
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EOUSE

Kiss, Robert, Speaker
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Jenkins, Evan

Riggs, DaIe

SENAIE
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Tuesdayo November L8, 1997

10:00 a.m. to L2 Noon

EarlRay Tomblin
ex officio nonvoting member

Senate

Ross, Chairman
Anderson, Vice Chairman
Boley
Bowman
Buckalew
Manaughtan

Legislative Rule-IMaking Review Committee
(Code 029A-3-10)

Robert "Bob" Kiss
ex officio nonvoting member

House

Hunt, Chairman
Lincb Vice Chairman
Compton
Faircloth
Jenkins
Riggs

o
o

The meeting was called to order by Mr. Ross, Co-Chairman.

The minutes of the November 5, 1997, meeting were approved.

Debra Graharq Committee Counsel" stated that the rule proposed by the Board of
Optometry - Expaniled Prescriptive Authority (114C5R2) had been laid over from the
Committee's previous meeting. She explained the proposed rule and stated that the Board has
ageed to technical modifications. Shg Dr. CliftonHyrg Itesident of the Board; Dr. Jack E. Terry,
representing the Board; Dr. B. J. Nybert, formerly with the Board; Dr. Stephen Perkins, Family
Practitioner represe,lrting the West Vrginia Board ofMedicine; and Dr. Steven Powell, representing
the State Medical Associatioq Academy of Opthamology, responded to questions from the
Committee. Dr. Hyre told members of the Committee that the modifications to the proposed rute
suggested by Counsel would include reference to a specific fee of $200 for certification and re-
certification.

Senator Billy Wayne Bailey addressed the Committee regarding the proposed rule and
distributed information regarding the passage ofthe rule's authorizing statute.

Mr. Anderson moved that the proposed rule be approved as modified. The motion was
adopted.

Joe Altizer, Associate Counsel explained that the rule proposed by the SoiI Conservation
Commission - Regulations (63CSRl),and approved as modified by the Committee at its
Septernber meeting needs further modification to eliminate language regarding write-in candidacies.
Glenn Dowdy, representing the Soil Conservation Commission, responded to questions from the
Committee.

o
o



o
o Mr. Anderson moved that the Committee reconsider its action whereby it approved the

proposed rule as modified. The motion was adopted.

Mr. Anderson moved that Section 2.L.3.8 of the proposed rule be modified to delete
language perrritting write-in candidates. The motionwas adopted.

Mr. Anderson moved that the proposed rule be approved as modified. The motion was
adopted.

Ms. Graham explained that the rule proposed by the Division of Natural Resources -
Special Boating Rulefor Jennings Randolph Lahe, was laid over from the Committee's last
meeting because of an unresolved issue regarding the legal limit of intoxication for a person
operating a boat on the lake.

Mr. Buckalew moved that the proposed rule be approved as modified. The motion was
adopted.

Dr. WilliamMullett, Chairman of the West Virginia Board of Examiners in Counseling,
informed the Committee that the Board intends to withdraw its proposed rule entitled Advanced
Practice (27CSR2).

Ms. Graham stated that the rule proposed by the Board of Examiners in Counseling -
Licensing Rule (27CSR1), had been laid over at the Committee's last meeting. She briefly
reviewed the proposed rule and stated that the Board has agreed to technical modifications.

Mr. Linch moved that the proposed rule be approved as modified. The motion was
adopted.

Ms. Graham explained that the rule proposed by the Department of Motor Vehicles -
Denial, Suspension, Revocalion or Nonrenewal of Driving hivileges (LICSRS), had been laid
over at the Committee's previous meeting to allow the Committee to review the specifi.c language
of several proposed modifications. Mke Adkins, Manager ofDriver Improvement for the Divisio4
reviewed the proposed modifications and responded to questions from the Committee.

Mr. Buckalew moved that the proposed rule be approved as modified. The motion was
adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Board of \ilest Virginia
Social Work Examiners - Qualifications for Licensure as u Socia| Worker (2SCSRI), and
stated that she had not been contacted by the Board regarding her technical modifications. Sam
Hickmaq a member of the Board, responded to questions from the Commiuee.

o
o

o
o



o
o

Mr. Linch moved that the proposed rule lie over until the December meeting to allow the
Board to meet with Counsel regarding her technical modifications. The motion was adopted.

Ms. Pauley explained the rule proposed by the Governorts Committee on Crime,
Delinquency and Correction - Basic Training Academy, Annual In-Sqvice and Biennial In-
Service Training Standards (149C5R2) and stated that the 4gency has agreed to technical
modifications. Donald 'NIffi)" Davidsoq representative ofthe Committee, responded to questions
from the LRMRC.

Mr. Ross moved that the rule lie over until the December meeting and that the Committee
staffbe directed to invite a representative from the Sheriffs Association to comment on section
15 ofthe proposed rule regarding recertification requirements for persons who have been employed
as a law enforcement officer after an absence of 24 months. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Department of Tax and
Revenue - Tu Creilitfor New Value-Added Wood. Manafacturing Operations (110C5R13M,
and stated that the Department has agreed to technical modifications. She and Keith Larsor;
representing the Ta,x DMsioq responded to questions from the Committee.

Mr. Ross moved that Section 2.3 of the proposed rule defining the term "consumer-ready
wood product$' be modified to include split rail fences, posts and gates. The motion was adopted.

Mr. Linch moved that the proposed rule lie over until the December meeting. The motion
was rejected.

Mr. Ross, having voted on the prevailing side, moved that the Committee reconsider its
action whereby it rejected Mr. Linch's motion to lay the proposed rule over until the December
meeting. The motion was adopted.

Upon reconsideration, Mr. Linch's motion was adopted.

The meeting was adjourned.

o
o

o
o
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SIGNED BY ITS PRESIIDENT: DAVID HARSHBERGER
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Reprint of the text of memo from Thom stevens, dated Apri! 2, lggT

SUBJECT: AGREEMENT ON COMMITTEE SUBSTITLIE FOR SENATEBILL 524
E)(PANDTNG rr{E r*orrffifrtffisrTrr oF pRACrrcE FoR

After nearly three years of discussions, an agreement has been
reached with key legislators to support the pinsage of Committee Substitute
for SB 524, which provides for a gradual expansion of the prescriptive scope
of practice for qualified optometrists. The provisions of the bill were
designed in a collaborative manner by the WV Optometric Association and
the WV Academy of Ophthalmology.

The bill does not change the current law as it relates to prohibitions on
surgery or prescription drugs by ir{ections in the scope of practice for
optometrists. The bill does propose a positive approach for optomefiists to
prescribe certain oral drugs such as antibiotics, NSAID's, and certain
glaucoma drugs, and it gives the Board of Optometry the ability to develop a
formulary for other oral drugs other than those listed on Schedule I or II of
the Uniform Confiol Substances Act. For any use of oral drugs, the Board
of Optometry must design individual certification standards, educational and
training requirements, continuing education, ffid must ascertain mandatory
malpractice insurance. Appropriate legislative review is provided in the bill.

An excellent forum for the eventual successful negotiations on the
legislation was provided by Sen. Larry Wiedebush @-Marshall) who serves
as Chairman of the Senate Committee on Govennment Organization. His
appointed subcommittee, which crafted the bill, was headed by Sen. Billy
wayne Bailey, @-wyoming) and included Sen. Homer Ball @-Mercer) and
Sen. Saratr Minear (R'Tucker). Special assistance on medical issues was
provided to the subcommittee by Sen. Tom Scott, M.D. (R-Cabell).

These legislators expended countless hours conducting researctr,
involved themselves education on the issues, deliberated constituent
concenu, and explored all alternatives. They committed themselves to
developing fair and equitable legislation. Which placed as the first and
foremost priority, the protection of quality health for eye care patients.
Their dedication is appreciated by all of us who were given an opportunity to
work with them in developing this important.legislation.
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November 1,8,1997

To: Legislative Rule-Making Review Committee

From: The West Virginia State Medical Association (WVSMA) and theWest Virginia
Academy of Ophthalmology (WVAO)

RE: Title 14, Series 2, Rules for Expanded Prescriptive Authority

Dear Delegate or Senator:

The West Virginia State Medical Association (WVSMA) responded to the above-
captioned rules on July 10, 7997. T\e Board of Optometry responded to the comments of
the WVSMA, but there was no change in the final rule submitted on July 28,1997.

The WVSMA and WVAO have specific concerns regarding the proposed drug formulary.

1. 74-2-7 .l.b Corticosteroids
The WVSMA has expressed concerns about the use of oral corticosteroids
because of the potential for serious medical complications.

a. The educational and testing requirements proposed by the
Board of Optomefiy do not provide for supervised clinical
training and patient supervision in the use of these
medications.
The potential for serious side effects from corticosteroids
should restrict the use of this category of drugs to individuals
who have had extensive supervised patient interaction with
treatment, follow-up and evaluation of systemic complications.
The rule does not require such clinical training.
The use of this class of drug often requires laboratory
evaluation to detemrine the need for the drug and also to
follow-up potential complications. Clinical experience in the
ordering, interpretation, and follow-up of laboratory tests is
necessary for protection of the patient. The rule does not
require such clinical training.
In a patient with serious medical problemso there may be a
specffic contraindication for use of this class of drug. The
rule does not provide for clinical training to educate
optometrists to recognize patients with specffic medical
contraindications. Patients with diabetes are at high risk
for complications from steroid use, and W.V. has the
highest %o of diabetics as any state in the nation.
The indications for oral corticosteroids to heat eye disease is
uncommon. Optometrists already have therapeutic privileges
to administer corticosteroids by eye drops. The next most
common route is to administer them by injection into the
tissues around the eye. This allows higher doses of

c.

d.



corticosteroids into the eye tissues and low levels throughout
the body, reducing side effects. If allowed to administer
corticosteroids orally, a delay may occur in referring the
patient to a physician for the most appropriate route of
treatment (injection).

f. Please see the uttached list of potential side etfec'ts from the
use of corticosteroids.

2. 14-2-7.1.c Analgesics (pain medications)
The WVSMA has expressed concerns about the use of certain narcotic
analgesics. The WVSMA would agree thatanalgesics limited to oral non-
steroidal anti-inflammatory drugs would be appropriate, however the rule
does not restrict the use of narcotic analgesics. The use ofnarcotic
agents raises several concenm.

a. There is not any requirement for clinical supervised
training in the rule for use of this drug category.

b. The use of these drugs at a time of a referral (i.e. trauma)
would seriously affect the ability of a physician to obtain
informed consent if any surgical procedure were to be
performed due to altered mental status.

3. I4-2-7-l.dAnxiolytics (Valium and similar drugs)
The use of this category of oral drugs is of considerable concem also.

While it is true that intravenous anxiolytics are commonly employed at the
time of eye surgery, ophthabnologists rarely, if ever, use these drugs by
an oral route for anxiety. The rule as proposed would allow the use of
anxiolytics.

a. This category of drug is not required 6'for the purpose of
treatment of visual defects or abnormal conditions of the
human eye and its appendages". The bill specifically makes
this provision for any requested category of drug. An informal
survey of 12 ophthalmologists revealed that this is not a
category of oral drug they use to treat eye disease.

b. Drugs in this class have been the most commonly addictive
class of prescription drugs to the public.

c. There is no provision in the proposed rule for supervised
clinical training and follow-up of patients on these
medications.

d. There is no provision in the proposed rule for psychological
evaluation of patients, to determine the need for these
drugs.

e. There is no provision for the clinical training of
optometrists in the field of psychiatry for use of this drug.
Even psychologists do not use these drugs.



Regarding the original response of the WVSMA, the Board of Optometry correctly
identified a typographical error on page 2, "schedule II' should have been ooSchedule III"
as had bee,n correctly identified on page 1. Prescription "narcotics" are an accepted
identification of medications and "downers" helps to identiff anxiolytics to individuals
who do not understand pharmacology terminology and who have not had medical or
optometric classroom lectures. The WVSMA and the WVAO feel strongly that
individuals who prescribe steroids must be able to identify 'ospecific contraindications",
and this ability can only be obtained by supervised clinical training. The rule does
not provide for this training.

In summary, it appears that there is still disagreement on the fomrulary proposed by the
Board of Optometry and the educational requirements proposed. Specifically, the rule
does not require adequate supervised clinical application of classroom lectures. The
use of corticosteroids, narcotic analgesicso and anxiolytics require extensive
supervised patient interaction, supervised writing of prescriptions, and follow-up of
potential side effects. A provision for this type of education is not in the proposed
rule.

The WVSMA and the WVAO would recommend removing from the proposed
formulary the following categories of oral drugs:

1. corticosteroids
2. narcotic analgesics
3. anxiolytics

The WVSMA and WVAO would agree that in addition to the three categories of oral
drugs stipulated in Senate BilI524, the following categories of oral drugs should be
included in the formulary:

1. analgesics, other than narcotics
2. antihistamines



List of potential adverse reactions from corticosteroids

Neurological
1. Convulsions
2. Headache
3. Increased pressure in the head
4. Vertigo

Ophthalmic
1. Cataracts
2. Glaucoma

Musculoskeletal
1. Muscle weakness
2. Steroid myopathy (oss of muscle

mass)
3. Osteoporosis
4. Compression fractures of the

back
5. Aseptic necrosis of femoral and

humeral heads
6. Fractures ofthe long bones

Dermatologic
1. Poor wound healing
2. Fragile skin
3. Suppressed reactions to skin tests

Gastrointestinal
1. Peptic ulcer with perforation and

hemorrhage
2. Pancreatitis
3. Ulcers of the esophagus

Fluid/Electrolyte Distu rb ances

1. Sodium retention
2. Fluid retention
3. Congestive Heart Failure in

susceptible patients
4. Loss of potassium
5. Hypertension
6. Change in the acid-base balance

in the body

Metabolic
1. Loss of body protein

Endocrine
1. Marked change in blood sugars

in diabetics
2. Cushinoid state (marked fat

deposition on the abdomen and
back)

3. Loss of function of the pituitary
and adrenocortical gland with
unresponsiveness at the time of
stress, trauma or surgery
Suppression of growth in
children
Menstrual irregularities

4.

f,.
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CECIL H. UNDERWOOD
GOVERNOR

DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

JOHN H. JOHNSTON, CHIEF
JOHN E. CAFFREY

DIRECTOR

November 17, 1997

Joseph A. Altizer, Associate Counsel
Legislative Rule-Making Review Committee
State Capitol-Room MB-49
Charleston, West Virginia 25305

RE: 45CSR23-To Prevent and Control Emissions from Municipal Solid Waste Landfills

Dear Mr. Altizer:

As we discussed by telephone last week, the Office of Air Quality ("OAQ") recently received
comments from the U.S. Environmental Protection Agency ("EPA") regarding the above-referenced
rule (a copy of EPA's comments are attached for your information). EPA's comments were not
received within the 30-day public comment period, and were consequently not addressed by the
agency prior to its filing the agency-approved rule with the Legislative Rule-Making Review
Committee.

The OAQ has reviewed EPA's comments and has agreed to certain revisions of its proposed
rule in accordance with EPA's comments. The agency's proposed revisions are included herein,
with underlining and strike-throughs for new language and language to be deleted.

If you have any questions regarding this matter, please contact Lucy Pontiveros or Karen
Watson at (304) 558-1213.

cc: Committee Members

Enclosures

Sincerely, .;.?.r

K ^.,-r-*- /Y 7.u/"2-_*
Karen G. Watson, Attorney

OFFICE OFAIR OUALFY
1 558 Washlngton Street East Charleston, WV 2531 1-2599 Phone: (304) 558-4022 Fax: (304) 558-3287



45CSR23

TITLE 45
LEGISLATIVE RULE

DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SERIES 23
TO PREVENT AND CONTROL EMISSIONS FROM MUNICIPAL SOLID WASTE LANDFILLS

S45-23-1. General.

. . 1,1. Scope.-This rule establishes standards of performance and emission guidelines for
municipal solid waste landfills pursuant to Section 111 of the federal Clean Air Act ai amended in
.1990 (CM). lt is the intent of the Director to adopt these standards by reference. lt is also the
intent of the Director to adopt associated reference methods, performance specifications and other
test methods which are appended to such standards.

1.2. Authority.-W.Va. Code SS22-S-1 et seq.

1.3. Filing Date.-

1.4. Effective Date.-

1.5. Incorporate by Reference - Federal Counterpart Regulation. The Director has
determined that a federal counterpart rule exists, in accordance with the Directois recommendation,
and with limited exception, this rule incorporates by reference, 40 CFR Part 60 Subpart WWW
etfective on March 12. 1996.

545-23-2. Definitions.

2.1. Definitions of all terms used, but not defined in this subsection, shall have the
meaning given them in 40 CFR Part 60 Subpart WWW, as amended. Terms not defined therein
shall have the meaning given to them in the federal Clean Air Act, 40 CFR Subparts A and B, or this
Rule.

2,2. "Administratof shall mean the Administrator of the United States Environmental
Protection Agency or his or her designated representative.

2.3. "Directof shall mean the Director of the West Virginia Division of Environmental
Protection or his or her designated representative.

2.4. "Existing'shall mean each MSW landfillthat commenced construction, reconstruction
or modification before May 30, 1991 and has accepted waste at any time since November 8, 1987,
or has additional design capacity available for future waste deposition. Physical or operational
changes made to an existing MSW landfill solely to comply with this rule shall not subject that landfill
to the requirements of section3.2.

2.5. 'Municipalsolid waste landfill" or "MSW landfill" shall mean an entire disposal facility
in a contiguous geographical spare where household waste is placed in or on land. An MSW landfill
may also receive othertypes of RCRA Subtitle D wastes (40 CFR 5257.2) such as commercial solid
waste, nonhazardous sludge, conditionally exempt small quantity generator waste, and industrial



solid waste. Portions of an MSW landfill.may be-.separated by access roads. An MSW landfill may
be p.ublicly or privately owned. An MSW lhndfill may be a new MSW landfill, an existing MSW
landfill, or a lateral expansion.

2.6. "Municipalsolid waste landfillemissionsn or "MSW landfillemissions"shallmean gas
generated 9y tne decomposition of organic waste deposited in a MSW landfill or derived fromihe
evolution of organic compounds in the waste.

2.7. "NeW'shall mean each MSW landfillthat commenced construction, reconstruction,
or modification or began accepting waste on or after May S0, 1991 .

2.8. 'NMOC",'Non Methane Organic Compounds' shall mean nonmethane organic
compounds, as measured according to the provisions of 40 cFR 60.7s4.

545-23-3. Requirements.

- 3.1 . No person may construct, reconstruct, modify, or operate, or cause to be constructed,
modified, or operated a MSW landfill which results in a vi6lation of this rule.

3.2. Each new MSW landfill shall comply with all of the applicable standards, requirements
and-provisions of 40 CFR Part 60 Subpart WWW, as amended including any reference methods,
performance specifications and other test methods associated with Subpert WWW, which are
herein incorporated by reference with the exceptions as follows:

3.2.a. In lieu of 40 CFR 60.758(a), the following provision applies: Each owner or
operator of a MSW landfill subject to the provisions of 40 CFR 60.752(b) shall keep for at least S
years up-to-date, readily accessible, on-site records of the maximum design capacity, surface
monitoring design plan, the current amount of solid waste in-place, and the year-by-y-ear waste
acceptance rate. Either paper copy or electronic format records are acceptable.

3.3. Each existing MSW landfill shall comply with all of the applicable standards,
re-quirements and provisions of 40 CFR Part 60 Subpart WWW, as refer6nced in 40 CFR 60
Subpart Cc. and as amended including any reference methods, performance specitications anO
other test rnethods associated with Subfiart WWW, which are herein incorporated by reference with
the exceptions as follows:

3.3.a. 540-60.750

3.3.b. In lieu of 40 CFR 60.752(bX2XiXB), the following provision applies: The
collection and control system design plan shall include any altematives to the operationai itandards,
test methods, procedures, compliance measures, monitoring, record keeping or reporting provisions
of 40 CFR 60.753 through 40 CFR 60.758 proposed by the owner or operator. In addition, the
collection and control design plan must specify:

3.3.b.1. The date by which contracts for control system/process modifications
shall be awarded, (which shall be no later than 20 months after the
date the NMOC emission rate is first calculated to meet or exceed 50
megagrams per year).

3.3.b.2. The date bywhich on-site construction or installation of the air pollution
control device(s) or process changes will begin (which shall be no later



3.3.b.3.

3.3.b.4.

3.3.b.5

than 24 months after the date the NMOC emission rate is first
calculated to meet or exceed 50 megagrams per year).

The date Qv wnicn the construction or installation of the air pollution
control device(s) or process changes capable of meetinq the 6mission
gtqldards established under 40 cFR 60.7s2(b)(2)(iii) wiil be Comdete-
(which shall be no later than 30 months aftar tfre date the NMOC
emission rate is first calculated to meet or exceed 50 megagrams per
year).

The date by which the MSW landfill will achieve compliance with 40
qfFl 90.753 (which shallbe no laterthan 3e0 months [exceptwhere 40
cFR 60 indicates othenrvisel after the date the NMoc emidsion rate is
first calculated to meet or exceed 50 megagrams per year).

The.date bv which the MSW landfill will demonstrate compliance with
applic?ble requirements bv conducting a perfoimance test in

shall
I

of the air pollution control device).

3.3.c. ln lieu of 40 CFR 60.752(b)(2Xii), the provisions of paragraphs 1. and 2. below
shall apply.

3.3.c.1. lnstall a collection and control system that effectively captures the gas
generated within the landfill as required by 40 CFR 60.752(bX2Xi)
within 30 months after the date the NMoc emission rate'i6'firit
calculated to meet or exceed 50 megagrams per year, unless Tier 2 or
Tier 3 calculations demonstrate that the NMOC emission rate is less
than 50 megagrams per year, as specified in 40 CFR 60.757(c)(1) or
(2).

3.3.c.2. The provisions of 40 CFR 6o.7s2(b)(2xiixA) and (B) apply as stated
therein.

3.3.d. ln lieu of 40 CFR 60.757(a)(1)the following provision applies: The initialdesign
capacity report shall be submitted by the effectivs date of this Tule plus 9o'days.

3.3.e. In lieu of 40 CFR 60.757(bX1)(i), the following provision applies: The initiat
NMoc emission rate repo.rt.ghall be submitted.by thij effective dat6 6t ftris rute iius g0 days and
may_be combined with the initial design capacity r6port required in 40 CFR 6oJsi@). Subs6quent
NMOC emission rate reports shall be submittei ahnually, thereafter, except as provided for in 40
cFR 60.7s7(bx1)(ii) and 40 cFR 60.757(bX3).

3.3.f. In lieu of 40 CFR 60.758(a), the following provision applies: Each owner or
operator of a MSW landfill subject to the provisions of 40 CFR 60.752(b) shall keep for at least 5
years ttnto-date, readily accessible, on-site records of the maximum ilesign capacity, surface
monitoring design_plan, the current amount of solid waste in-place, and the year'-by-year waste
acceptance rate. Either paper copy or electronic format records are acceptabie.

545-23-4. Director.



4.1. Any and all references ln 40 CFR Part 60 to the "Administratof are amended to be the
"Director" except in the following references which shall remain "Administrator.uas follows:

4.1.a. Where the federal regulations specifically provide that the Administrator shall
retain authority and not transfer such authority to the State.

4.1.b. Where provisions occur which refer to:

4.1.b.1. alternate means of emission limitations

4.1.b,2. alternate control technologies

4.1.b.3. innovativetechnologywaivers

4.1.b.4. altemate test methods

4.1.b.5. alternatemonitoring methods

4.1.b.6. waivers/adjustments to record keeping and reporting

4.1.b,7. applicabilitydeterminations

4.1.c. where the context of the regulation clearly requires othenruise.

@

ffi
545-23-5. Permits.

5.1. Nothing contained in this rule shall be construed or inferred to mean that permit
requirements in accordance with applicable rules shall be in any way limited or inapplicable with the
exception as follows:

5.1.a. A control system installed at a MSW landfill solely to comply with this rule and
40 CFR 60.752(b)(2)(iii), shall not be defined as a stationary source under 545-13-2.25.a. for
purposes of applicability of S45-13 permit requirements.

545-23-6. InconslstencyBetween Rules.

6.1. ln the event of any inconsistency between this rule and any other existing rule of the
West Virginia Division of Environmental Protection, such inconsistency shall be resolved by the
determination of the Director and such determination shall be based upon the application of the
more stringent provision, term, condition, method or rule.
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Mr. John H. Johnston, Chief
Division of Environmental Protection
Offrce of Air Quality
1558 Washington Sfteet, East
Charleston, WV 253 Il -2599

Dear Mr. Johnston:

tl0V o I s?

We have completed our review of the proposed West Virginia Offrce of Air euality
(OAQ) municipal solid waste (MS\I|) landfill l l l(d) plan, including the related air qualiry
regulation that was forwarded to us on August 14,1997. Our review was done in the coniext of
requirements stipulated in 40 CFR part 60, subpart B, and the promulgated emissions guidelines
for MSW landfills, subpart Cc.

Our detailed comments on the proposed OAQ MSW landfill 11 1(d) plan and proposed
regulations are enclosed. Our draft comments were discussed with Ms. Lucia S. Pontiveros of
your offrce by phone on October 27, 1997. A &aft copy of our comments was fa,red to her on
the same day. In summary, the OAQ needs to address the following EPA l1l(d) plan concerns:

l. Documentation of EPA public participation requirements in the preparation and submittal of
the OAQ MSW landfill 1l l(d) plan. According to our records, EPA was not provided any notice
regarding the July 21, 1997 , public hearing on thb proposed I I I (d) ptan? If so, who was notified
at EPA?

2. Clarification/revision of the oAQ landfill regulation compliance dates.

3. An inventory of all lartdfills that meet the definition of designated facility, and an OAe
commitrnent to implement certain source inventory and compliance reporting activities.

4. Documentation of OAQ's legal authority to implement and enforce the I l1(d) plan.

5. Submittal of a OAQ process for the review and approval of site specific gas collection and
control system design plans.

6. The unacceptable deletion of certain subpart Cc and subpart WWW requirements from the
proposed OAQ MSW landfill regulation relating to the review and approval of landfill control
plans.

C ustomer Semice Hotline: 1-80013 8-2474



We hope our coulments are useful as the OAQ prepares for the formal submittal of its
MSW landfill 111(d) plan to EPA. If anyone in your office should have a question regarding the
enclosed comments, please feel free to contact James Topsale of my staffat (215) 566-2L90.

Technical Assessment Section

Enclosure

cc: Lucia S. Pontiveros, OAQ WEnclosure
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40 CFR part 60, Subpart B

60.23 Adoption and submiftal of State olans, public hearings

1. The submitted plan needs to include documentation to show that the requirements of 60.23(c),
(d), (e), and (f) have been met. Was EPA notified of the public hearing as required by
60.23(dX3)? If so, who at EPA was notified. According to our records, EPA was not provided
any notice regarding the July 21,1997 OAQ public hearing on the landfill rule.

60.24 Emission standards and compliance schedules

l. See the comment #2 below under 60.36c.

60.25 Source Inventories. source surveillance. reports

l. The submitted plan needs to include all the applicable requirements of 60.25.

O 60.26(a) Legat Authoriry

l. The submitted plans need to include a discussion of the state's legal authority to implement the
I I l(d) plan as stipulated in 40 CFR 60.26(a) and a copy of pertinent state laws or regulations as
required by 60.26 (b). Also, the plan must show that the legal authorities needed to implement
and enforce the plan are available to the oAQ at the time of plan submittal.

40 CFR part 60, subparts Cc and WWW
IOAQ Landliil Rule, Title 25, Series 231

60.30c Scope [45-23-11

l. No comment.

60.31c Definitions [45-23-2L

1. No comment.

60.32c Designated Facilities [45-23-2.41

1. No comment



l. Paragraph 3.3 - This paragraph states, "Each existing MSW landfill shall comply with all of
the applicable standards, requirements and provisions of 40 CFR Part 60 Subpart'W'WW. . . "
[Emphasis added]. It could be argued that for existing MSW landfills subpart WWW is not
"applicable" and accordingly, none of its requirements. This ambiguity in rule applicability for
existing landfills is a concern because neither the Series 23 rule nor the submitted supporting
documents provide an afftrmative statement that the OAQ is incorporating by reference subpart
WWW into the rule in order to meet the requirements of subparts B and Cc, relating to the
submittal and approval of state 111(d) plans. For clarity we suggest revising paragraph 3.3 to
read, "Each existing MSW landfill shall comply with all of the applicable standards,
requirements and provisions of 40 CFR Part 60 Subpart WWW, as referenced in subpart Cc,
and as amended including any . . . " At a minimum, the supporting documents for the Series 23
rule must provide an affirmative statement that for existing municipal solid waste landfills the
OAQ is incorporating by reference subpart WWW into the State rule in order to implement and
enforce the requirements of 40 CFR Part 60, subparts B and Cc.

2-Paragtaph 4.1 - Some of the noted exceptions to the "Director's" authority are not consistent
with 60.33c(b) requirement for approvable 1l l(d) plans to include a process for State review and
approval of site-specific design plans for the gas collection and control system(s). Accordingly,
Subparagraphs 4.1.d., e., f., and .g must be deleted. The submitted 111(d) plan must include
a description, as required by 60.33c(b), of OAQ's process for review and approval of site specific
gas collection and control system design plans. If the Director authorizes another State or local
agency to implement a portion of the plan, then the submitted State legal authority must describe
the other agency's legal authority to implement that portion of the plan. See 60.26(d) and (e).

60.34c Test methods and procedures [45-23-3.31

l. No comment

60.35c Renorting and record keeping guidelines L45-23-3.31

l. No comment.

60.36c Compliance times [45-23-3.3.b1

l. Paragraph 3.3.b.4 - This paragraph requires compliance '0. . . no later than 32 months after the
date the NMOC emission rate is first calculated to meet or exceed 50 megagrams per year."
This appears to conflict with the requirements of the Emission Guidelines, subpart Cc,40 CFR
60'36c. 60.36c(a) and (b) require the installation of a MSW landfill air emission collection and
control equipment capable of meeting subpart Cc requirements within 30 months after either the
effective date of a State emission standard for MSW landfills, or when the estimated NMOC



emissions rate first exceeds 50 megagrams per year (Mg/yr). In short compliance is required
within the 30 months time frames noted. EPA has determined that the demonstration of
compliance is required no later than 180 days after the compliance date. Revise paragraph
3.3.b.4 accordingly.

2- 60.24(e)(1) requires any compliance schedule, extending more than l2 months from the date
required for submittal of the I l1(d) plan, to include legally enforceable increments of progress
leading to compliance. One of the increments, as defined at 60.21(h), requires the submittal of a
final control plan for the designated facility (i.e., landfill). The OAQ landfill regulation,
subparagraphs 4.1.d., e., f., and .g, effectively delete the requirement for submittal of the control
plan. As noted above, these oAQ landfill rule subparagraphs must be deleted.

Permit Requirements [45-23-51.

l. Paragraph 5.1.a. - We interpret this paragraph to mean that any new or existing MSW landfill
required to install a collection and control system either under subpart WWW or Cc does not
trigger minor source permitting under OAQ's minor source permit rule,45-13. If this
interpretation is either incomplete or incorrect please explain. A copy of Rule 13 that was
applicable during the hearing, must be included with the 111(d) plan submittal.
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STATE OF WFST VIRGINIA
DEPARTMENT OF MALTH AND HI]MAN RESOIIR.CES

0fflee of the Secrsta,ry

Stato Captt0l Complox, Buttttng 3, Room 206

Charloston, West Vllglnla ?5306

Tolophone: (304) 553'0684 rar (304) 558-1130

Cecil E. Underwood
Gover:nor

JoanE. Ohl
Secretary

November 14, 1997

The Honorable Mike Ross, Co-Chairman
The Honorable Mark Hunt, Co-Chairman
Legislative Rule-Making Review Committee
State Capitol Complex
Building 1, Room MB-47
Charleston, West Virginia 25305

Dear Chairmen Ross and Hunt:

The proposed Drinking Water Treatment Revolving Fund Rule was recently filed
for public comment and as an emergency rule. This rule is of considerable importance
to the safety of the citizens of the State. The purpose of this letter is to inform the
Committee of activities concerning the rule, to request special consideration of the rule
by the Committee, and to request the support of the Committee for the emergency rule.

This proposed new legislative rule establishes standards and procedures for
providing loans to public water systems to finance the cost of infrastructure improve-
ments. The rule implements the provisions of House Bill2712 which was passed by the
1997 Legislature in order to position the State to take advantage of a new federal
program designed to help states in providing such financial assistance. The infrastruc-
ture improvements are needed to comply with State and federal requirements for safe
drinking water and will enable small public water systems to provide safe drinking water
to their customers. Approximately $12.5 million in federal funds will be made available
to West Virginia in the current fiscal year if the State receives early approval of its loan
program. The Department's goal is to obtain federal approval for West Virginia's
program timely in order to have loan funds available by January 1998. Additional details
can be found in the documentation on file with the Committee and the Secretary of State.
The Department also notes that in addition to the public comment process for this rule,

the overall program is currently undergoing review and public comment as required by
federal guidelines.



The Honorable Mike Ross
The Honorable Mark Hunt
Page 2
November 14, 1997

Because of the time needed to involve three separate State agencies as well as

a significant number of other interested parties in the development of this proposed rule,

it wis not feasible to meet the deadline for mandatory review by the Legislative Rule-

Making Review Committee for the 1998 Legislative Session. The rule will be filed with

the Legislative Rule-Making Review Committee quickly following the close of the

comment period, and the Department will request the Committee to review and report

the rule to the 1998 Legislature in order to avoid having the emergency rule expire prior

to a 1999 final filing date. Such a hiatus in the ability to make and administer loans

under this program would be very detrimental to State citizens. The Department will, if
needed, modify the emergency rule to correspond with modifications approved by the
Committee as a result of public comment on the rule.

The Department appreciates your attention and cooperation in this matter.

*g.oa

JEO/sm
Enclosure
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5. Lc. A nredical director shall be ernploved bv the health nraintenance

- 
organization and have strbstanti:rl involvenrent in qtralitv inrprovenrent activities.

oo
l. Upon application to and approval bv the conrnrissiorler, a health

maintenance organization may enrploy a medical director on a part-time basis during
the first two vears of the HMO's operation.

2. All health maintenance organizations are required to emplov a full-
time medical director no later than the first dav of the third vear of the HMO's
operation.

3.3. A health maintenance organization that has obtained full accreditation or
equal status from a nationally recognized accreditation and revierv organization
approved by the commissioner pursuant to W. Va. Code S 33-25A- l7a is deemed to
be in compliance with this rule. If. at any time subsequent to the granting of full

2.4. "Clinician" means a state-recognized provider including but not limited to
physicians, psvchiatrist and psychologists rvho specialize in clinical studies or practice.

4.5. No health maintenance organization may provide to anv provider or any

primary care physician an incentive or disincentive plan that includes specific

paynent made directly or indirectly, in any form, to the provider or primary care

physician as an inducement to deny, release, limit, or delay specific, medically
necessary and appropriate services provided with respect to a specific enrollee or
groups of enrollees with similar medical conditions.

7.4. The health maintenance organization shall make reasouable

accommodations for providing to members with disabilities the HMO's policies on

members' rights and responsibilities.

HU- A health maintenance organization shall have a procedure . . . .

be in compliance with this rule.
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New Air Rules Wilt Hurt
West Virginia and the Nation
congress must act nour toblockEpA's new

,,rf:it;;*t*mic Impacts. and Benefus of EPA's ozone and Panbuhre statturds,n Reason public policy lnsrilue,

stmtdards.

The U'S' Environmental Protection Ag^ency (EPA) has issued new, more stringent NationalAmbient Air Quality standards OqaeQsl 
-roi 

o"on" -J nn" p.rd;br td;ll idor" n"ry rrigr,costs on West Virginia consumcrs, taxpayers and working peopte, as well as small businessesand large industries-.According to a stuai by the nr.t*i'iurit rbrir/ rn-stinrte, many westvirginia workers y$lgry-.meir;obs. qi tc,iar rott oiimplementing ti" rt"ttaards in westvirginia could be $2.6 billion annuall-y.t yet oe resealctr gPA citesloe"not5*tiry the newsandards which may do little or nothing to improve poUtir health in West viieinii oiiG',n,,'in the nation.

Congress should enSct legislation that ygufd put the new regulations on hold until scientifically
sound research can be conducted to see if theiandaras arg truly needed and worttr the hugecosts and sacrifice tltey $rll impose. Bills addressing EPA's nrles have been introduced in thcU.s. House of Representatives-(H.R. l9g4) ana in tti" s*.t, (s. l0g4).

1T Quality.Is Improving in West Vfuginia and Across ttre LI.S.
EPA's own data tloy e"r.$" air is g-etting cleaner ana liiu continue to improve underpreviously afoptcd T qrylity standias. eie gyt n"i n.tionwiae, emissi-ons of the pollutantsit monitors decreased bt 29 percent bnreen l97b and i9gs, incruaini emissions that lead toground-level ozone- g9 particutarcs. Air qualiry in w"ri vitginia has aso ue"n ffi[niii.io, .
example, berween 1991 and 1995, the average number of dals p"r yi* tt atlouutionconcentrations exceeded federal standards aecUnea subsanti-allv, ro-p.rJ iin O" precedingfive years' In the W.ashington D.C. area, which inctudes farts of west Virginia as well as partsof Maryland and vitginit there was a47 peroent decline'.

EPA's Rules Are Not Based on sound science
People in West Virginia would not object to higher costs if the payoff were a healthierenvironmenl However, the scientific 6asis for Epa'" nrro regulations is so weak ttrat despirctheir high costs, the health payoff is invisible. fte crcan eir Scientific Advisory Committee(cASAc), the nationally r&ognized board of scientists who advise EpA on clean air matters, .
concluded that EPA's new ozone standardvon't silninc-tty irnproui puuri. health. of EpA,snew standard for particulates, cASAe said that theie are "many unanswered questions anduncertainties regarding the issue of causality" and thatao* und"rrtundinC oi tr,. health effects of

133 | Fenmyfvania Arenue, Nw ' Sulte l5(x) - Nodh Tower . washinSton. w 2oi00/-17go . 0{fl)) 257-1292 . far 0€{rc) 6,1-2255
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PM (paniculate maner) is far from complete." That was confirmed by Dr. Robert Phalen,
director of the Air Pollution Health EffCcts l-aboratory at the Univeriity of California, truine. He
said: "The science upon which [EPA'sJ proposal is bascd is very incomplerc. EPA woutd be well
advised to wait and see if they have anylvidence that PM2.5 tsinatt particulatesJ is more
hazardous than other size fractions before they make a decision to impose porcntiatly enormous
costs on the Arnerican public." 

.

EPA's Administrator wrongly claims that the new sundards are needed because air pollution is
lncrelging the number'of asthma cases. While the incidence of asthma has increased, aii quality
is unlikely to be the culprit because it has been improving. Recent studies by the U.S. Ceircrs 

-

for Disease Control and Prevention, and by other icientists, have identified indoor air pollution
and allergens, second-hand tobacco smoke, poor pre-natal care and the role of childhood
vaccinations as the primary reasons for the increase in asthma- None of those causes woutd be
affected by EPA's new standards.

New standards will Impose High costs on west Virginia
EPA's new standards 

-wry 
require states and local governmens to enforce -ot" Jttingent

controls for ozone and microscopic emissions of soot, dust and other particles. Ttre {eason
Public Policy Institute has estimated that these conrols could cost ashuch as $150 biltion
nati_onwide. Spending that much money on controls will mean less spending elsewhere to protect
!".t$ and safety. According to the Institute, by taking money out of thr pit.s of Ameriian
families that otherwise coutd.-be q)ent on bettei health-care und an improved quality of life, some
27,000lives could be lost Like ofuer states, West Virginia will Gar ian of this burden.

More Counties Will Have to Impose Restrictions. An analysis of EPA's new standards for
ozone- and small panicles shows that at least l0 V/est Virginii counties will be out of
'compliance. (A list of those counties is anached.) Many Jther counties could be in violation once
more emissions data are available. Under the prwious itandards, tvr'o counties were out of
c_ompliance. Now, the counties that did not meet EpA's previous standards, Brooke and
Hancock, will have t9 impose even more stringent and more costly controls on residents and
local businesses. And other counties, including Fayette, Greenbrier and Kanawha, will have to
irnpose costly new controls.

New Restrictions Vgill Be Costly. The new standards will require plants, factories, refineries
and utilities-as well as many restaurants, bakeries and dry ctianeri'-to install expensive
equipment to eliminate very small amounts of emissions. 'ilre high cost of new enrission control
equipment will drivb,up the cost of electricity, home heating oil,-gasoline and diesel fuel. New
controls for dust could be imposed on farms, dairies and fel totslHigtrway construction
projects could be postponed.

Public-VttillPay thc C_osts. The.high-er costs to meet EPA'S standards will be paid by every
West virginia family. Settq pticgi for elecricity wiu increase homeownerr' irtitity'urusas weu
as the cost of most goods and services they purchlse. Family travel and commuting costs could
increase if reformulated fuels, which cost-more to make, arirequired. That will noi onfirf*i
all motoriss directly, itx/il add to the cost of shipping producti and delivering servicei. New
emission requirements for automobiles will drive rip t[e cost of new cars. And snicter vehicle
inspections will increase the cost of automotine maintenance. These higher r*s rort be met at
a time when each family has suffered a loss of up to 2 percent of its infration-adjusted aftertax o
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income, pcgrdrlg t_o the Reason Public Policy Institute study. For many families, that translates
into hundreds of dollars a year.

Families, businesses, indusries and governments in West Virginia will have to qpend an
estimarcd $2.6 billion to comply wittr these new standards. fn-aaOtion, new state air
quality implementation plans would have to be prepared and submitted, a costly and time-.
consuming process.

Jobs Will Be LosL Counties in violation of the new standards are required to restrict economic
growth which will discourage new businesses and the expansion of existing firms. fnat wiU trunjob creation and wage growttr. In West_Virginia manyious could be lost uF".or" oihdh;.;;
and restrictions on-economic growttr. Nationally, as..ny as 200,000 people could losJttreir
jobs, with thg lgtnil and service sectors_takingtfie heavieit his. riiot" r.iloyed in highway
construction and related industries could also face significant job losses.

Rules could Inconvenience west virginia Residents
In addition to the financial costs that will be imposed byEPA's new ruIes, regulations to
implement the rules will adversely affect the daily lives of west virgini.;rie;il. ioii*ampt":
t Car pool requirements for commuErs, and altered work shifu for employees could
be mandated.

o Motorists could be prohibited from driving one day or more each week.

o Additional vehicle inspections could be required.

o The use of wood stoves, boats, power mowers and other outdoor power equipment could
be restricted.

What Can Be Done?
Public officials across 9: ggont y havecxpreryed their conoerns about thi costs and the impacs
that will be crearcd by EPA's new standaris. Some 250 members of Congress,2T governori.and
ry{e-than l'Om rnayors and other local officials have come forward in oi.n oppojition to
EPA's standards. They've been joined by thousands orottrers from scieni" -d'business and by
9th"I private citizens who understand ttrit the new rules are not a good idea and that there must
be a better way.

Delay Is Not an Answer. EPA claims it can ease the bruden of its new regulations by delaying
their impfemenbtion and by.rlsing flexible tools such as emissions radinglgot o" Clean Air
f-"1gg!t^:oTPli-T -*trt..it _$4ity standards wiodn a fixed time. fr epe attempts to use
rts drscreuon to allow a-{elay,it wiu be ryed by environmental activists pressing for immediate
enforcemenl But regardless of whether delay ii possible, the fact remains that the economic
impact of EPA's standards will eventuallyb;_frli Peopli will see their coss rise and oeirious
disappear. Business will decline. And tow inflation -il rising profis thathave Ueen Oe eniine
of growth and opportunity for much of this decade will disappear.

Legislation Is the Solution. Congress should pass a law that would put EpA's regulations on
hold until additional research and air quatity nionioting could detenirine if the new rules are



redly necded. In the meantime, the previous standards, still in place, and othcr clean air
programs that remain in force, would continue the nation's air quality improvements.
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WEST VIRGINIA

C.oumies in Nonanainment Under Existing Counties in Nonanainment Under Ncw

Brooke
Hancock

NAAQS

Brooke
Cabell
Fayete
Greenbricr
Hancock
Kanawha
Ohio
Putnam
Wayne
Wood
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