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2. Approval of Minutes - Meeting Novenber 14 t 15, 1995

3. Review of LregislatLve Rules:

d. Environmental ProteetLon/Water Resoulcss/Waste
Management
Waste Tire Uanagement RuIe

b. Environmental Proteetion
Surface Ulning Reclanatiol Rules

c. Environmental Proteotiongolid Waste Uanagement Regulations

d. EnvLronmental Proteetion/Water Resouroes/Solitt
Waste Management
getrage Sludge ldanagement RuIe

€. EnvLronnental protection/ALr guality
Regrrlation to PreveDt and CoDtrol Air PolLution
fron tbe Emission of volatLle organLc Compounds

t. Environmental Quality Board
Requirements Governiug Water Quality Standards

4. Other Busiaess:
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Sunday, Decenber 10, 1995

4:00 p.m. 7:00 p.m. Legislative Rule-Mahing Review Cornmittee
lCode S29A-3-10)

Earl Ray Tomblin Robert rrchuckrf Chambers,
ex officio nonvoting member ex officio nonvoting member

Senate House

Ross, Chairman Douglas, Chairman
Grubb, Vice Chairrnan Linch, Vice Chairnan
Anderson Compton
Boley (absent) Faircloth
Buckalew Gallagher
Macnaughtan Riggs

PUBTIC EEARING

EBAIJTE DEPARTMENT - REGUITATIONS ON WATER WEL,LS

Mr. Ross, Co-Chairman, calIed the public hearing to order.

Wally Pinson, Pinson orilling; Wayne Walter, Mountain State
Water Well Drilling; Williarn Shock, Shocks's Well- Service; Paul
Hoef, Hoef's Well Drilling; Cindy and Mark Srnith, B W Srnith Well
Drilling; Dan Little, Little's Well- Service; Philip Hyre, Hyers
Water Well Service; Jack Frame, President-el-ect of the Water WeIl-
Association; and Kay Howard, Department of Health and Hurnan
Services, addressed the Conmittee.

The public hearing was adjourned.
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Sunday, December 10, 1995

4:00 p.n. 7:00 p.n.

fi,{'* 
u

Legislative RuIe-Mqkinct Review Conni-ttee
(Code S29A-3-10)

Earl Ray Tomblin Robert rrChuckrr Chambers,
ex officio nonvoting member ex off ici-o nonvotlng rnember

Senate

Ross, Chairman
Grubb, Vice Chairman
Anderson
Boley (absent)
Buckalew
Macnaughtan

House

Douglas, Chairman
Linch, Vice Chaj-rman
Compton
Faircloth
GaIIagher
Riggs

Mr. Ross called the meeting to order.

The minutes for the November l-4 and L5, L995, meetings were
approved.

Debra Graham, Committee Counsel, advised the Committee
regarding the work which must be completed by the Committee and
its staff prior to the Committee submitting its report to the
Legislature.

Joe Altizer, Associate Counsel, explained that the rul-e
proposed by the Department of Environmental Protection (DEP),
Waste Tire Management Rule, had been Laid over at the Cornmittee's
June neeting and that the Division has subrnitted proposed
rnodifications to the proposed rule as originally subnitted. Mr.
Altizer explained the proposed modifications and responded to
questions,

Walter Dial-, of Appalachian Tire Products, addressed the
Committee and responded to questions.

Mike Comer, of Office of Waste Management, and Roger HalI,
of the Department of Environmental Protection, answered questions
from the Committee.

Mr. Riggs moved that Section 3.8.3.c. of the proposed rule
be modified to delete the word rrwasterr and insert in lieu thereof
the word rrusedrr. The motion was adopted.



Mr. Gallagher moved that the proposed rule be placed at the
foot of the rules on the agenda. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by
DEP, Surface Mining Reclamation Rules and stated that the Division
has agreed to technicaL modifications.

Mr. Anderson moved that the proposed rule be approved as
nodified. The rnotion vras adopted.

Mr. Alt,izer explained to the Cornrnittee that there is a recent
court decision which could affect the rule proposed by the DEP,
Solid Waste Management Regulations. He stated that in his opinion
the Committee should proceed with its consideration of the
proposed rule pending appeal.

Mr. Macnaughtan moved that the proposed rule lj-e over until
the Committeets January neeting to allow counsel an opportunity
to det,ermine which amendments contained in the proposed rule are
required by federat regulations. The motion was adopted.

Mr. Altizer explained the rule proposed by the DEP, Sewage
Sludge Management Rule, and responded to questions.

Mr. Macnaughtan moved
reinsert Tab1e ffl and all-
the nunbers in the table by
to I2.5 and Nickel to 74.

that the proposed rule be arnended to
references to Tab1e IfI and to adjust
changing the concentration of Arsenic
The Motion was adopted.

Clifton Browning, State Sewage Sludge Coordinator, for DEP,
addressed the Cornnittee and responded to questions.

Ms. Douglas moved that the proposed rule be approved as
amended. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the
DEP, Regulation to Prevent, and Control Air Pollution from the
Emission of Volatile Organic Cornpounds, and stated that the
Division has agreed to technical modifications, and he responded
to guestions.

Ms. Douglas moved that the proposed rule be approved as
rnodified. The motion hras adopted.

Mr. ALtizer explained the ruLe proposed by the DEP,
Reguirements Governing Water Quality Standards, and stated that
the Division has agreed to technical modifications. He responded
to questions frorn the Cornmittee.

Ms. Douglas moved that the proposed rule be approved as
utodified. The motion was adopted.
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Mr. Gallagher, having voted on the prevailing side, noved
that the Conmittee reconsider its actj-on whereby it approved as
amended the ruLe proposed by the DEP, Sewage Sludge Management
RuIe. The motion was adopted.

Mr. Gallagher, having voted on the prevailing side, moved
that the Conmittee reconsider its action whereby it approved Mr.
Macnaughtants amendment to the proposed rule. The motion was
adopted.

Mr. Gallagher moved that Table 3 be rnodified to provide new
metal concentrations, which are as follows; Arsenic L8, Cadmum 5,
Chromum 300, Copper 300, Lead 70, Mercury 4, Molybdenurn 4, Nickel-
74, Selenium 7, and Zinc 500; and that the rule be further
utodified to require the DEP to refile the rule with the
Legislat,ive Rule-Making Review Cornmittee within the next two
years. The motion was adopted.

Ms. Douglas rnoved that the proposed rule be approved as
rnodified. The motion was adopted.

The meeting was adjourned.
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Mmtal ltrealth Ctr. v
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a. 693, 301 S-8.2d 78il
nsbarZpr, 171 W. Va 768,
3); State ex rel ![.K v
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rn, neetings, the annual
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Edltot's Dotos. - For rdeoignation of de-
psrtnont ofhealth as division of bealth, withio

$ t6-1-6.

Repealed byActs 1991, c. 76.

Edltot's notee. - Foraer $ 16-1€ (enacted
byActs 1949, e 101 and anended byActs 1961,
c. 58; 1974, c. €; 1976, c. 62; L977, c. 102; 1986,
c. 80), concerning tlre board of health, tbe

the departneat ofhealth and hunan resourcea,
s€o $ 6F-2-1.

memboship, appoiatment and removal of
meabers, and compnsation, walt repealed by
Acts 1991. c. 76.

STASE Btr]REAU OF PT'BLIC HEALTE

S 1&1-6. Composition of deparfuenL

! 16-1-7

There shal bs a state department of health which shall consist of the board
of health" the director of the deparhent, the subdivisioffr of the board of
health and other employees as hereinafter provided. Any person employed by
the state deparfment of health or any local boards of health who oa the
effestive date of this article Uuly 1, 19??l is a classified civil sen'ice enployee
shall, within the limits contained in section two [$ 29-6-2), article six of
&apter 6f this Code, remain in the sivil senice systen as a
coyerd etnployee. (1949, c. 101; L977, c. LO2.)

$ 1&1-7. Promulgation of rules and regulations; refer-
ences to board to meqn secretarJr of depart.
ment of health and human resources.

the secretary of the departnent of health and human resources shall have
the power to promulgate such rules and regulations, in accordance with the
provisions of chapter twenty-nine-a [$ 2gA-1-1 et seq.] of the code, as are
necesssry and proper to effestuate the purposes of this chapter and prevent the
cirsunvention aad evasion thereof: Provided, Tbat no ruIes or regulations
shall fos pronulgated or enforced restricting the subdivision or development of
any parcel of land within which the iudividual hacts, lots or parcels exceed two
acres each in total sur{ace area and which individual tracts, lots or parcels

lave an average frontage ofnot less than one hundred fifty feet even though
the total surface area ofsaid tract, lot or parcel equals or exceeds two acres in
total surface area, and whieh tracts are sold" leased or utilized only as single
fanily dwellige units. Ttre provisions next abve nohrithstanding, nothing in
this section shall be consbrred to abate the authority of tlrc deparaent of
health and hnman resources to: (1) Reshist the subdivision or development of
ry4 hagt for any more intens or higher density occupancy thah such singte
fhmily dvelling unit; (2) pmmulgate and enforce nrles and rcguladons
applicable to single fanily flsslling units for single family dweuing unit
sanitary sewerage disposal systems; or (g) reEist any subdivision or develop-
ment which might endanger tbe public health, the sanitary condition of
sfoperns, or sonroes of water supply. The secretary shall have the power to
appoint or designate advisory eouacils of professionals iB the areas of hospi-
tals, nursing homes, barbers and beauticians, postmortem eraminationn,
mental health and mental retardatiou centers and such other areas as it de,ms



$ 16-1-7 PITBUC IIEALTII

necessary to advise the secretaty oq.n+o and regulations' Such nrles and

regulations shall incliieffil"i.F ri-it"a to' tharegulatiou of:

(1) Tbe saaitarv ";;dih;;;iil 
i""dh;;;'ana scuools public or

private, public *o""iillo, 
-d"i"io''tt"ght"tUo*es' workshops' factories'

iabor camps, all other pla99s opel q ut"-6;;J;*'I" Tl in-vitine public

patronage or public assembly' oi tenderiog t tn: p"b*::litem for human

conzumption, *a prl-"t tilo trades-or La*t"io are conducted;

(2) Ocnrpati""d ;;-i"d""t-i"l1dth h-*dt, dre sanitary conditions of

streans,ltourcesor*"t""supply,seweragefacilitiesandplrrmbingsystems'
and the qualificauoliil' p"ifuii""r "o;ot"a 

with anv-of such facilities'

without regard to .iltU""-o..n .oppU"s oi;ys-te's "t" 
pttltitty or privately

owaed; and the aolgn of a| ryatei 
systems' plumbing systens' sewerage

svstems, sewage treatment planLs' "to"t-aLio-"4 
t"thod"' swimning pools

il ffiH;;Ti"ut"i p"uuctv or privalelv oY""qi
(3) Food ana a.r? #;d#d"; ii"r*ar"g 't""otill"t"' 

p-t-1t""iption of addi-

tives, proscripuoo oir"t", and other reqGements in accordance with article

seven t$ 16-7-1 et seq'l of this chapter' ;;;;;"ssary to protect tlre health

"t,8";flTrllff;tf,T;t"*o,,, requirements ror eqergencv nedical-

senrice attendants "Il--otU" 
intensivJc=*" p***dis; t'he designation of

tbe health care facilities, health ."t" .""ui."r,'*a tu9 industries and occupa'

tions in the statetf,hiA must have ".""giid -"O..t sen'ice attendants and

mobile intensive .#;;;"dd;tn$i;+ i-u q" alailabiliw' communica'

tions, and eqnipment'requirements with respect thereto; 
I

(E) The.oU""tioJoiilt"; health.t"ht";the health system and the costs

*,Ht:ffiLalth-relared 
matrels which the deparrment of health is autho-

rized to supeffise, and for whictr tu"-irt*."td"g authority has not been

"T;rH: ffiff*a sanitaryconditions of establishments commonlv refened

to as bed 
"na 

Ur""nf"si inns: fo, p,ttpo."" of ittit section' ted and breakfast

inno means - offif-""f pootiai"g sryprng acconlgdations an4 at a

rninimum, 
" 
u""a.ffit"i;";pr""id;d;Tfii fr" secretarv may not reqgire

an owner of a bea?ii'fr*16""t pto"iaiirsleeping accommodations of six or

f"';;;-" to in;ll " *'t"*'i"t *tt"it T11a$-tffi"T;*fl#
p-"ia"+ howeveB That the secretary.may not-requrre- an c

ffi ##*ff#"H;ffi" trjiHf"%"1tr:-r#TtrS
breakfast inn or those rooms ""-b*i";l;;; "ir """ 

ut"a on an aggregate of

*fiffin*ffilil?* 
provision of this code to the contrary, whencver

in this code there is a refereace t" il; "trt" 
u"""a of health, it shau b€

conshrredtomeanandshsllu"u""r*"o.etotJresggletaryofthestate
depa'tnent of health and h'man o**"""11949, c. 101; 19?5, c' 139; 1977'

.. ioz; 19?9, c. 54; 1991, c' 76:'Lgp,Z' c' 87')

6
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r. Such rules and
.on of,
whether public or
'kshops, fiactories,
nil inviting Public
y item for htrman
rducted;
itary eonditions of
ilumbing sYstems'
of such facilities'
rblidy or PrivatelY
ryrstems, sewerage
s, swimminglPools

oscription of addi-
:dance with article
protect the health

mergency medical
the designation of
rstries and occuPa-
.ice attendants and
rbility, communica'

,rl 
"oa 

the costs

of health is autlro-
ority has not been

r commoalY referred
ffi aodbreakfast
rodations an4 at a
rry may not reqlrire
rmodations of six or
lood seryice facilitY
. owner of a bed and
r sixmoms to install
tJre entire H and
d on an aggregate of

,cooESFXr whenever
'health, it shall be
retar5r of the state
; 1975, c. 139; 1977,

Croae refereno€a. -Autborization 
for leg- meni of such liaws, nrles aad regulations to

islative nrles, cb- 64, arl- 2. ;otl"; tttt" tg"oty which did not originally

Edttot'e aote - For redesignation of de- q-i$"t" "*U^4i" 
or regulations'Op'Att?

".ffi;i;;tlth "" 
&titi"i "iE"tttl' 

*iuti" -Gen"' 
Ju.ae 29'-L977 '

imaeparaentofhealthandhrnanrE!*ruroes, -'b.i-.tt -i." and regulatlone not abol'

se€$6F.}1.|sh-ed.:Alofthe.crrrrent,legallypromul-
Acce$ to hoep&ar grounds - state ho& g"t"a *t* and regulations of t,he deparlnent

pitats aro ligited e.Uc fiffi-sql:;;;' 6;-ditid"d &Ui"ttU' W""t Vireinia bord of

bnalteredistions""6;;i;;l--.""""t il"itu, a"p"it-"nt.of mcntal healt'h and dl
of eolicitation and 'iist'ribution bv o-tU"t igtgbo 9+d. 

bTd" aftct€d bv c'hapter

noneoployees; this sectioa a;,Uori"et|- *""o"-- fOZ oiis?Z which impleaent laws in effect on

ablerestridiolsUutnotatotalbanonaccessto i"fif' 
-fgZZ' 

ate not.abolished or reodered

howital Founds "oa 
prr;fr.G.;rt'y cd; F"fue'or uneoforce"ble on and after Julv 1,

Nov. 2, 198i1, No. 23. lnz 
'byryason 

of the enactmeot of chapt€r 102

creatloa of aes regglatorT agency de of tgizi. op. Atcy- Geo, J'ne 29, 197?'

notlavalldateoraregurauois. lnuieuana --apptiqf i" ruu91-".. MeCov, 162 w. va 367,

i-eiG;;-r"s"ui 6-G;t"J bv a e-ta'te 25s s'E'2d u4 (1e78)'

agpncy in implementatroiiFifrtntf-'""4 oitU" '-etc"a-i" Citi1* CoacemedAbout Valley

lesistahue are nor *p""il';;;k"d;t*- rvreitar rt""ttn celg.r v. Hansbar'Br' 309

iTffi-frrl-li"-"rii ;; 
-.r e;;aute ner"tv s'E'zd 1? cw'-va" -re8Q'

beca's€ tbe legislat're (a) creates -a_new 
-'sat d L noa v.-{gsbarser' 1?3 w. va'

agenc,y to administor -a'"ofott" totU t"tt' 258' 314 S'E'zd 616 (1984)'

rules and regulations, or (b) statutor-rly -reas- 
-Cit d i"-wttCtt* v' $qnsbarger' 1?1 W' Va'

;6;;d;k"* "d;i"d;tfi""a "ito'o' 
?58' 301s'E'2d 8'18 (1e83)'

$ 16-1-8. ftirector of health - Appoint'nent; comP€DSa-

tion; qualifications; term; oath and bond; va'
cancy.

lbe chief executive ofrcer snd sdninistrative head of the department shall

be appointed uv tn" g"'.*"", wi.th $e advice arrd consent of the senate, and

shall serrre intJre --"L.ipt""cribedby sectiontwo-a [$ 6'?-2a], article seven'

chapter six of tJds code and shall hereafter be refened to as the director' Ttre

annual salary oe tue aire*or shall be not more than forty-five thousand dollars'

In addition urereto,Ee ai"*to" shall be reimbursed for all necessary travel

incluTed in the performance of his duties; except that in theevent the erpenses

;lJ4 ; ;;io b" GE by a third parry, tSsdirectorshalhot be reimbr:rsed

by ri; Stte. fn" ailgto" .o .ppoi"t"a ti'"tt t" a physician licensed under the

laws of this Statexo po"t1" -"ai"io" or a p€r'lon hgldi"C a doctorate degree

in pnblic healtb sa-i.i"tration Such a person shall have not less t'han four

yeors, experience in health serrices administration or a related field' The

director st 
"tt 

se*. 
"itU-rwiU 

and pleas're of the governor and shall not be

actively eBgagd oi ..pfo'a io 
"ni 

other business, vocation or employment,

;*hg nrff-ti-" i" G-a"Ues of the office as prescribed by this article'

Before entering "p"" 
trt" a"ues of the ofrce, the direstor shall take and

subscribe to the o"E-or 
"mce 

prescribed by section fve, article four of the

Constihrtion 
"f 

tht" t1g1p, and sirall exesute a 5gna with surety approved as to

fom by *t" 
"tto*"y e"iJJ and as to snfrciency by the-governor in the penal

sun of fiftee" tUo,tJ"ia-aoU"tq which exeuted oatl. and bond shall b€ filed in

the ofrce ofthe r*""t"ty 
"f 

rt i". If a vacancy (rcsunt T-q" position of direstor'

the governor shall make a temporary appoinirment nntil the.next session ofthe

legislat're, at which time tie go"er.nor shall present to the senate t6e

novnination for the office.
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As used in this chapter, the tetn "director" shall mean director of the state

a"p""t-""t ofU""fUt'o" Uis designee' (1949' c' 101; t977 ' 
c' L02')

Edttot's trot6 - For rodesigDstion of de- ascsftsin whether 9 Propos€d eyst€6 E€€ts

partuenr of beelth * ditd;;;fft"i*" .itnio *iila"p"rto""At deeign standards and regu'

ihe depaimentotfeaftn aoi-nirJiiJ"o'ut ce", dil;;tbti it t*ts-*i1n tUe criteria estab,*g--6F+.'- Ti*i.ffitrffi1":H['Tffi?- 
Luthority to apProYe eenttatton eye' p

tc'e. - In the context ; th" .t"t"'.-leaftU 
' 

D-Gbss8.; of bath water' larrndry water or

lacrs, the director 
"e 

U*fli'i""tf"fty G .e kit"nen SnE *a-ger upon gro'nd may constitute

pFove or disaPpmve proposed-sanitation syi' ;h""tth h"^t4 nhic'h t'he health departoent

te@s i8 not coDtiDgenr upon any prior approval t"oitt lo"l--"yabate.60 op.Att'y c|en' 842

of such syEt€Es ty prot"siio;i:;a;;;A[ (i*b;;pi"t"'"re.adered'nderthiss€stionasit

that the dirutor or his desigaee need do ie 
";r1#;"t"rt"tbe19??revisionoftlisarticle'

$ 16-1-9. Supenrision over locd sanitation'

No person, fitm, company, corngrltiop in'qtihrtion or alloation' whether

public or private, *nG o" -""iapA, shall install or establish any system or

methodofdrainage'watersupply,orsewageorexffetadisposalwithoutfirst
obtaining a written p"Jt to'io.t ff o" 

"tdUti.tt 
zuch system or method from

the commissioner oi1n" bureau of public health or his or her aut'horized

representativ". A1 .o.ritytt"-t o" -"thod" shalt be installed or established in

accordance with plans, specifications and instnrctions issued by ttre commis-

sioaer or which ft"""-G" 
"pproved 

in writitrg by the commissioner qr his or

her authorized rePresentative'
whenever the commissioner of the bureau of public health or his or her

authorized op""*"ot tiue finds upon investigation that anysystem or-gelhod

ofdrainage'\ratersupply,orsewage..orexcr-etadisposal,whet.herpubliclyor
privately owned, rr*-iJ'u*n ine.ta[ed in accordance with plans, specifica-

tions and instructi; issued by the gpmmissioner approved in writing by the

commission"" o" fri" o"--tt"" iluly autlrorized representative, the commissioner

or his or her duly authorized representative Bay issue an order requiring the

owner of such .V.t"ioi -"tftoi to make alterations as may be necessaty to

corettheinpropercondition.Suclralterationsshallbemadewithina
reasonable ti-" orni.u Jar ""t 

exceed thirty days, unless. a time extension is

authorized by the .otD-i"sioo"r or his or her duly authorized representative'
--nt" po.eoc" of 

-t"-age 
or 

"*iryta. 
b€ing ditpos 9f in a manner not

approvd by the *iiliffoo* of the bureair of public health or hie or her

authorized represeutative constihrtes prima facie Lvidence of 1he eristence of

a condition eaaangpring public health'
The personnel "f'tf;;;;;of 

public health shall be available to consult and

advise with any person' firn, conpany, corporation, institrrtion or association,

whether publicty;;il;t"iyofr6,'couiW or nunicipal, or public serice

authcity, as to thE-JJ appiopriate design, method of operation or alteration

of any such sYstem or method.
Any person, fi*,;;;*i, *"p"otion, institution or association, whether

public or private, ;t;G;;'-rroi"ip"l, who violates- aly provisions of this

section is grrilty of a misdemeanor, and, upon conviction thereof, shdl be

prrnished by a fine of not less than twenty-five dollars nor more than five
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-of the state

)2.)

rsod e;nteo meets
andards aud regu-
r the criteria eeteb'
rent (now division)
rpt. 8, 1981,I.Io. frl.
B laundrywateror
und may constihrte
health deparlment
l Op.Atf,y Geo" 342
lerthis s€ction as it
isioa of thiE a*icle.

iation, wbether
r any system or
al without frst
or method ftom
her authorized
r establishedin
by the commis-
sioaer or his or

r or his or her
stem or method
cQubticlr or
)laIE, specrtrca-
r writingby the
e comnissioner
)r rEluiring the
be aecessary to
nade within a
me extension is
repres€ntative.
a mennel. not
h or his or her
Cre eristence of

e to consult and
r or associatioD,
: public senice
on or alteratiou

iation, whether
rvisions of this
tereof, shalt be
more thatr five

hundred dollars. The continued failure or refusal of such convicted petson,fim, company' corroration, institution or association, whethe" polu. oiprilate, county ql6rrnisipal, to make the alteratio^ oo".r"ry to protect tJ'epublic-health required by the cornmissioner of the bureau of public health orh! orher duly authorized representative is a separate, distinct and additional
offense for each twentr-foyr hour period of such failure o" ofu""I, 

"oa, 
uponconviction thereof, the violator shalr be fined not lesg than twenty-five doll-arsnor more t'han five hundred dollars for each such convicuon: prtvidea, ruai

none of the provisions contained in this section apply to those commersial orindustrial wastes which are subject to the regulatory *it"or of the westVirginia division of environmental protection.
Magishates have concutrent jurisdiction with the circuit cor:rts of tlris statefor-1o!{ions of any provisions of this section. (lgilg,c. lOt; l9ZB, c. E4; 19g6,

c. 81; 1992, c. 88; 1994, c. 61.)

that such plens !a approved and certified bv a
prcfessional engineer. Op. Atf,y Gen., Sepf B,
1981, No. 87.

Fly ach ts a solld wast€ and therefore,
pursuant to this s€ction, a pemit should be
obtained for its disposal. Op. Att! Gea., AoS. 6,
L974.

Dlvislon of water resourcea has sole lu-
risdletion to lseue pemitr for dismsal-of
fly_ aeh. Op. Att! Geo, April 7, Lg7B.-

It is clear that the director bas the r{gbt
to conrol, cuspend or termi[ets aoncoh-
plyinC tand0U oporatlone conducted subse_
quelt to thg qpp-""t of the permiL Mountain-
9!f ryfgq"t Senr., Iac v. Dyia 186 W. Va i66,
197 S.E.zd 111 (19?3).

- But the director has no rlsht to Drleventlnception of bueineso bv aa otlerwtcequaltfing appllcaat based upn tbe past
experience of the health deparUent (now divi_
sion) with an eoployee of the applicanL Mouu-
$iry_q_Dirpual Serw., Iac. v. Dyer, 166 W. Va
Tffi, L97 S.E.2d ur (19?3).

Even when hts refusat le baeed uBonpast. qsatlo;facto-ry glpretione of ap-plt-
cant'e _preerlgnt ln the operation of inothq Inndfill buetness. frountaineer- Dis-
ts:4.$ry.,.Iqg. v. Dys& 166 Sr. va. lffi, Lsl
s.E.2d Ul(19?3).
_ Tho denial of an appllcation for a nemltrgl tle ltrterstato dlcpoeal of soua wist€ in
tnis Stats would be unconstitutiooal all FeDro-
eenting an undue burden on interstate fr_
merce Op. Att'y G€n., OcL lO, 19?6.

Pemit fg9 for eeptic tank s;ntem. _ A
county boad of health does not have the au.
thority to dutge a fee for the issuan€-oi ap€rEit to construct or install a sepdc rrnk
systen Op. Atfy Cren., Oct 19. 19?6:

.Croee referenceg - Authorization for lee_
islative rules, cb. U, aft^ Z.

Effect of amea.tnent of lgg4. _ Ttre
anenrtnant substituted "division of environ_
mental prntection" for "diviEion of natural re-
pyces orthe West VirgiDia air pollution con-
trol conninEion" in tbe fffth paragraph; and
made stylistic chanses.

Editot's notes. - For redesignation ofde-
paftaent of health as division of Lealth, within
the deparbent of health and t ,,-"" ,"-iounc"",
see $ 6F-2-1.

- W. Va. Lav Eevlew. - Wakefield, ?rob_
l1ue Associated With the Mq"ag"-L"r'"fb"lidgrytol Is There a Solutioa i" ;,htoft€i;ii3
W. Va. L R€v. 13f ($80).
_ Consultatlon and advlce. 

-Although the
departnent (now divisionl of heaftf-is'obli-
Cate-d- !o 'oasult and advise" anpticants, li*ul{ F unreasonable in light 

"f 
iL" a"lii-

ment's liEitod negoursg to assune n"a-r"*,
assistanco mrrst approach the degree ;iGti:
Eate consultation required to plaa or desisrr

iffirt ffit"f syst€ns. op. Atf,y Gen, Seft"

,,h?*ffiffffi;H*H*r$f;
ffi3',fifHHffi-";ff#affi#l
l3: I_iy_: 9f th3 deparhent or iLe euployees
f-t,1.pp.gT"c hulty plans is a quetion for
iffifltrf."|?:-"'o. oP'AtrY c'en', sepa 3,

*df*-t!"f by professtonal enslneer.
;^:oe.mal& deparhenr (uow divisiJn) may
:*-TT that.certain saaitatioa pt"* *,y.:
115 nay need the sewices of a professioial
lgll*r, and the depanmear naj, advise anappticanr to that efteiq Uul ii mayii'ir"q-,rfr
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TITLE 64
TECISLATII'E RULES

DEPAETMENT OF HEALTH

SERIES 19
WATER WEIL RECUI"ATTONS

!41$f. General.

l:l' ScoPe. This legislative ruleestablishes the certification oi i"t", welldrillers and the isEuance of p"r-it for water
well installations and alterations. 

---

1.2. Authority. W.Va. Code $l&,1-2,
Er&,1-9 and $t&1-9a

1.3. Filing Date. _ June 27, tggg

1.4. Effective Date. _ July l, lggg

f .5. Notice of public Hearing _ July lE,1987

1.6. Public Hearing _ August L4, lgET

1.7. Final Aolroval This rule wasapproved by the State Board of Health onAugust lg, lg8g.

l:8. Supersession and Repeal of FormerRegutarions - This,ut" .up"dJdJaird r"p".t,
I"?: .Well Regulalio;, -W;-^virsinia
Lcgislarive Rules, Ol CSn ii, rgea.--

flll.f$z. Appltcadon and Enforcauoe

.. 2.1. Application _ This rule shall appty !oall water well drillers ana contractors"--

- 2.2. Enforcgnsnt _ Theenforcementofthis
rule is vest€d wirh the dir*b;-;f it Wo,
YitFi"i" departmeat of hsalth;-hi" tacrful
desiga€o.
fi*f$3. IhfiliHou.

. .?:1. Application - The state dspartment ofllfut staadard forn(s) f";;;pryi;ior wclldJ:: certiflcation, water well permit or permitnodification, tnclui,ing ;t Jd;d;: i""i"io*or nodifications to tn" fori.i. -_--' 'v

3.2. Certified Well Driller _ An individualgranted a written certificate by the director todrill, construct, alter o, abanioi water wells
and who meets the requirements oithis rule.

?:3 Design Standards Thosespecifications, drawings and other detailspromulgated by the director to ensure proper
location, design, construction, completion and
abandonment of water wells.

3.4. Direcbr Director of the state
department of health or his lawful a"rigo"".

3.5. Person - An individual, partnership,
association, syndicate, company,-'tira, Eust,corporation, government corporation,
institution,- departmenf division,'bureau,
agsncy, federal agency or any other entity
recognized by law.

3.6. Public Water System or Supply - Apublic *1tsl systeg i, *y water-systen orsupply thiclr regularly sulplies or offers tosuppty piped water to the public for human
consumption, if serving at least an average oft*enty-fi,ve (2$ individuals psr day for at least
lkty teOl days per year, or which has at least
ruEeen service connections, and shall include:(l) any collection, treatment, storage, anddistribution facilities under tfr" *it of of the
owner or operator of such syetem and used
p_rimarily in comection with such systera, andQ, any collection or preheatrncnt storag€
facilities not undcr such controt ,U"i are usedprinarily in connecdon with such system. Ap:!tl. sater systan shall not include 

" 
ry.t".

which neets all of the following coidiUons: (l)
:T:,l.oyisls.onlr of diseiburLn and storage
racula€s (and does not have any ollection ana
treatment facilider); (2) which oUteins ell of itspeter fron, but is not owned or operated by aq"!ti: watcr startan which othenril icets the
definition; (3) which does not sell wetoi to eny



/
64CSR19

person; and (4) which is not a carrier conveying
passengers in interstate commerce.

3.7. Water Well Any ercavation or
penetration in the ground, whether drilled,
bored, cored, driven, or jetted that enters or
passes through an aqyifgr for purposes that may
include, but are not limited to: A water supply,
exploration for water,.dgwatering or heat pump
wells, except that this definition shali 

""tinclude ground water monitoring activities and
all activities for the exploration, development,
production, storage and recovery ofcoal, iil and
gas and other mineral resources which are
regulated under chapter 22, Z?,a or 2Zb of the
code.

3.8. Water Well Contractor Any
individual, partnership, syndicate, association,
company, firm, trust, corporation or any other
entity that contracts to drill, construct, alter or
abandon water wells in the State of West
Virginia.

3"9. Well Completion Report A record
accurately kept, at the tine ofdrilling, showing
the depth, tJrickness, character of thI'difrereni
strata penetrated, location of water-bearing
strata, water level, depth, size, t5pe and amount
of.casing installed, location of tht well, owner,
driller, date well was completed and any other
information required by the director.

3.f0. Well Driller - An individual that
engages in water weU drilling, construction,
alteration, or abandonment or 

-who 
supervises

these activities.

!eLf94 Panittslnstall

4.1. On end aftar the efiecdve dab of $is
rule, no water FoU conFactor shsll drill,
consh'ucg dter or abendon a sater well wlthout
applying for a pcnnit to do so &oa the director.
The requiremsnts for appliation and for peruit
issugace are set forth in Sccdons 4.2, 4.1, and
4.5ofthisrule.

- 4.2. A perrnit to drill, construct, alter or
abandon a wetsr well shsll b€ obtain€d by either
t$e sater rcll coatracb or oeaer. Thipermits$ll be apptied for a! loest frft€€a (f6) daysprior to Uts actunl well drilting, co;hrrrd;,

alteration or abandonment unless emergency
conditions prevail as noted under Section {.3.

4.3. [f emergency conditions or other
unavoidable circumstances prohibit meeting the
application requirements, the f-rfteen OE) day
period will be waived. Emergency conditions
and unavoidable circumstances 

- 
are those

conditions involving acts of God, water outages
or disruption of water service, unsatisfactiry
water quality or quantityr or public healtir
threats. However, under no conditions shall
submission of the permit application be made in
excess of thirty (90) calendar days after
completion of drilling, constructing, aliering or
abandoning a water well.

4.4. Water wells shall be drilled,
constructed, altered or abandoned in accordance
with lllater Well Design Standards,. West
Virginia Department of Health lnterpretive
Rules, 64 CSR 46, and Design Standards for
Public Water Supply Systemi, West Virginia
Departrnent of Health, Intetpretive Rulei 6l
CSR- 42,-or plans which have-been approved in
writing by the director. Such stand-;ds shall
constitute the mininum standards for thedrilling, construction, alteration or
abandonment of water wells. Any plans
approved by the director pursuant io thiJ rule
shall be in substantial compliance with the
heretofore mentioned Etandards.

4.6. Application for permit to construct
shall be made to the director on forms prescribed
by the director and shnll be jointly signed by the
water well coahactor End owner.

4.6. tn the event the permit application is
denied, the direcior shal itate, in writing, the
reason(s) for dsniul end furnbh llame to
appllcant within f,fteen (lE) days fron receipt of
applicadon.

4.7. Apernit" unless revoked, shall be valid
for a period ofone (l) year from date ofissuance.
ln the event congtnrction or alteration is not
conpleted yithin that tine, the director may
extend the timo llnit upon writtsn request by
the pernittee. Permits er9 not traasfersirte.

4.t. A pernit to tnstall nay be rsvokad or
denied by thc director for failure to conply with

I
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the provisions of the permit, 8try applicable
provision of the regulations o, ord"r. issued
pursuant thereto. Such revocation shall be inwriting and shall state the reasons for
revocation or denial.

4,9. Any person whose application forpermit to construct a water wejl has been
revoked or denied may, within thirty (80) days
from receipt of permit denial or levocation,
qlu9st a hearing in accordance with Section 10,
Administrative Due process.

!6,+f$6. Bonding ofWater Well Contractors.
5.1. Effective January l, lgg0, each water

well contractor shall have a currant contractor's
bond payable to the director upon forfeiture, andliability insurance coverage effective
throughout West Virginia in a foim detersrined
by the director. The contractor,s bond shall be in
an amount determined by the director but not
exceeding flve thousand (95,000.00). Lack of acurrent contractor's bond shall be deemed
suffrcient grounds for denial of a water well
permit.

5.2. Forfeiture of the contractor's bond shall
be ptedicated upon a failure io construct, alter,
or abandon a water well in accordance with this
rule.

5.3. The surety shall have the option of
forfeiting tie contractor,s bond or compledng
the well in accordance with rules and stanaaras
specified in Section 5.2 of this rule. The entire
proceeds of a forfeiture Ehall be expended Uy n"director to alter or abandon 'the well in
atcordance with applicable rules and standards.
Any srcess thereftom shsl b€ retained by the
director and expended for the purpos€ of altaring
or abandoning water yells in accordance witlr
applicable rules aad stendards.

5.4. The suret5r shell have the optlon of
canceling a contractor's bond ater proviabg
notice to ths director at least &futy ?gOl d.Vi
prior to cancellatioa.

_r, 5.-5. In lieu of the bond required by Section
5.1 of this rule, the director E8y alcept an
irrevocable letter of credit bsued by . U""t
chartered by the Stat€ of rfest Virginid;;
nenber bank of the federal o**l .yrt"*

Confirmation of such irrevocable letter of credit
shall be in writing and shall be signed by the
issuing or confirming bank.

!64f$6. Certifrcation of Water Welt llrillers.

6.1. There shall be a certified water welldriller on-site in -direct charge of drilling,
construction, altering or abandonment of a
water well.

6.2. To be eligible for certificarion, the
applicant must be able io demonstrate a
minimum of two (2) years of water well drillint
experience under the supervision of a certifieJ
well driller.

6.3. Well drillers acrively engaged in a
water well drilling business as a water well
driller on or before June g, l9g4 shall b exempc
from the minirnum experience requirements.

6.4. An application for certification as a well
driller shall be made in writing to the director
9n_ e form prescribed by- the director.
Information required on the flra may include,
but not be limitcd to: name, address, education,
experience, business name and references.

6.5. The director may suspend, revoke or
deny certiflcation if the information on the
application form is incomplete, inaccurate, false
or-misleading, or indicates that the provisions of
this rule cannot be met. The director may
revoke or suspend the certiflcation of a &illei
who knowingly violates either this rule or the
provisions of a water well pernit.

6.6. Certifrcation shall not be transferable
or assignable and shall automsticalty become
invalid upon suspension or revocation.

6.?. Cortificadon shall expire frve (5) years
after data of issuance and may be renewed tt irty
(30) days before such expiration date.

6.E. When certificstion has been denie4
suspendsd or revoked, the pemon thereby
afiect€d shnll tnnediatoly discorrtinoe theqilUng, altaring, consh.rcting and
abandonneat of weter wells.
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6_9. Any person whose application forcertilication has. been aenie{- or whosecertification has,been suspendeJ or revoked,may request a hearing in accordance with
Section ll, Administrative O"" Fr*".s, of thisrule. The applicant must submit a written
request for hearing wirhin thirty (30) days fromreceipt of denial, suspension, i, ,"u*.tion ofcertification.

6.10. Denial, suspension or revocation of
certificetion shalr be in writing from the director
and shall state specifi. ,.".o-n. for the denial,
suspension or revocation.

9all.- Suspension or revocation of
certification shall be preceded by a written
notice fbom the director, at least ten 00) days
prior !o actual revocation or suspension.

6.12. In addition to llling an application for
becoming certifred to drill, -.on.tr',i"L 

alter or
abandon water wells, the applicant Bust pass anoral or written examination to assure thedirector that the applicant is thoroughty
familisr with all requirements of afpticablelaws, rcgulations and design sLnaardspertaining to water well irifling andconstnrtion. Examinations shall be
administered b-y personnel of the Wesi Vtrgirri"
deparbent of health. A passinf grade of
seveat5r per cent (?09o) must be obtain& before
beconiogcertified. An applicant who has failedan Grnination muet wait thirty tSO) a.y.
befcr qain taking the examinatioi.

$6+f9f. IdeatHfcation Nunbers d yater
rhflRb8!dwellHead

?.L ft shaU bo the duty of all weter wellconffi: to soe that dl sater well rigs used
by tb c their employees In tha .atr wettdrill4 hsiness ere narked *iU f"CLl 

"rrjplaialy risible identificadon nunbeil-at alltiu"

?tr. lto identiflcation nurnber to be us€d onwaEd rigs shall b€ the certification iunber
of tb r0rr well driller at the *ett sllwho i"respdlc for the water well drilingoperrtit

7.3. Certihcation numbers shall be printedupon each side -of every water weil.rig iinumerals of not les,! than two inches high andsuch numerals shall be in a cotoi- rum.ienrlydifferent from the color of tfri vehicle orequipment so that the certificationiumber shallbe plainly legible.

7.4. Water well-contractors shall see that all
:vatgr well rigs uTd by them or their employeesin the well drilling business 

"r""^"rn.a "sprovided in Section i.2 andz.s of iils iute.

7.5. Each welt drilling contractor shallsecurely attach a metal tag oiemborr.a ,""f f i"fto the well head condining tf,e 
- 

fof fo*iiiinformation: Contractor,s narie 
-"id 

"ddr"rr,permit number, depth of well anl date ofconstruction or alteration.

!O1-l$S. Records ofCompleted Water Welte.

E.1. Within thirry (30) days alter thecompletion of a water well, the water wellcontracbr shall provide the owner *ith one iiicopy and the directol *ith two (2) copies of a
f::l_ indicarins 

--rhe weil o*-i"r-t name,locarlon of the well to include longitude andlatitude, drillers n
materiars and'?iili,l"Ii;ll.*oll' rHi:ff:l
penetrated, t@siz:, and amount of casing,ylter levels, date of compleHon, and any otherinformation which Eay'b€ ,.q;r; by thedirector. This information shalii. pro"ia"a onforms prescribed by the Air"ctoi. 

-- F"

${t4l$9. Advisory Board

9.1. The dlrector may establish an advisory
board and designare the .Lir."ioi*ij u*a.

9.2. The advisory board membership shallcoruist of, but not aecessarily be fiJtca b, thefollowingnemberg:

Certlfied well drillers: B members

Stats healthdepartrneah I nember

local healthdepartneat I nenber

West Virginia geolog,ieal sureey: I nember.

4
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9.3. The duties of the advisory board shall
be assigned by the director.

9.4. The director may establish other
boards, committees and commissions to assist in
carrying out the provisions of this rule.

t64-l$10. Penalties.

10.1. For a public Warer System Any
individual, partnership, association, syndicate-,
company, firm, trust, corporation, government
corporation, institution, department, division,
bureau, agency, federal agincy, or any entity
recognized by lew who shall violare any
provision of this section, or any of th;
regulations or orders issued pursuant thereto,
shall be guilty of a misdemiarror, and, upon
conviction thereot shall be fined not less than
twenty-five dollars (S2F) nor more than two
hundred (S200), and each day's violation shall
constitute a separate ofrense. In addition
thereto, the state director of health, or his
authorized representative, may seek injunctive
relief in the circuit court of thi county in which
all or part of the public water systern L situated
tor threatened or continuing violations. For awillful violation of this section, or of any of the
regulations or orders issued thereunder, an
individual,_partnership, association, syndicate,
company, frrm, tnnt, corporation, government
corporation, institution, department, dirision,
bureau-, agency, federal ag_er,cy, or ot-her entity
recognized by law, upon a ftnding thereof by th-e
circuit court of the county in which the violation
occurs,.shall be subject to e civil penalty of not
more than five tbusand dollars (8g,000), and
each day's violation shall be g-";d" for a
separate p€nalty.

10.2. For all Otber Water Systams. _ Any
rynlgn, frrg,- couply, cotporadon, lnstitudo;,*l"h:r.p*lic or privata, county or nnnicipal,
who shall violato eny provisions of thiq sectton
shall be dgened guilty of a aisdeneanor, and,
upon conviction tbrcof, sball be pnnished by a
fine of not less tbea twenty-f,ve aoihrs (izgl nor
more than five hnndred dollars (tOOOi. The
coatinued failnrc or rsfusal of such convictedptY.tt, ful,. 

_connnV, corporation, ingtitution,
:rh€th:r pjbllc or private, county or nunicipal,
to ua&e the altcrations necessaq/ to protact thbpublic health roqdrcd by the sieta iirector oe

health or his duly authorized representative
shall constitute a separate, distinct andadditional offense for eacir twenty four (24) hourperiod of such failure or refusal, and upon
conviction thereof, the violator shall be fined notless than-twenty-frve dollars ($2S) nor more
Enan nve hundred dollars (5500) for each such
conviction.

!64"fgl f " Administrative Due process-

Administrative Due process. Those
pe"r"ons adversely affected by the eriforcement ofthis rule desiring a contested case hearing todetermine any rights, duties, interesE orprivileges shall do so in a manner prescribed inthe Rules of procedure for Contestea CaseHearings and Declaratory Rulings, WestVirginia Department of Health plocedural
Rules, 64 CSR l.

!*f9.f2. Severability.

Severability. - If any provisions of this ruleor the application thereof to any person or
circumstance shall b€ held invaiia, such
invalldity shsll not afrect the provisions or the
application of this rule which can be given effect
without the invalid provisions or application,
and to this end the provisions of this rule are
declared to be severable.
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LEGISTATIVE RULE-MAKING REVIEW COMMITTEE

December 10, L995

Procedures following Conrnittee Action:

Send committee action report to S/St and all agencies and
others who have requested notification.

Prepare 2 complete files - one Senate and one House

Follow up with Agencies to make cerlain Modified rules
are filed within ten days at latest. one copy to S/SL
office and ten copies to our office witn official
date stamp from S/st on each copy as this is date
inserted in bill of authorization to Senate and House.

Have Attorney to check to see if rnodifications are correct.

Distribut,e copies to appropriate persons and offices.

Prepare all complete files for House and Senate with
extra copies of rnodified rule with Clerks of both
houses.

Prepare reports to Legislature, signed by Conmittee Co-
Chairs.

Prepare reports to House and Senate Clerks.



We st Virginia Legislature
Legislative RuIe-M aking R eview C o mmitte e

Rooa EB17-SXaXa CaPiXoT
&,azJestoa, aeat vi-rgi-zia 2S3Os

(3O1) 317-1810

Seaator Ailce &oes, Co{!,ziE Dehra A. Gzaham, CovnseJ
DeLegate Yickie Douglas, C&aiz ,Ioe AJtizer, Assoeiaxe Cosa,seL

(Data cormittee takes action) Ea8ie Eickersoat fur' t.ssj,stalt

NOTTCE OF ACTION ?AKEN BY LEGTSLATTVE RT'LE-I{AKTNG R$J:[EW COMI{T TEE

TO:

lo:
EROM:

Ken Eechler, Secretary of State, State Regleter

\ (Agenry1

Legislative Rule-l{aking Review Couroittee

PROPOSED RIILE: \ (Title of Rule;

The Legislatlve Ru1e-l{aking Review cormittee recomende that the I{eEt Virglnla
Legialature:

1. AuthorLze the agency to promulgate the Legl,alatl,ve Rule
(a) as originally flled
(b) as modified by the agency

2. Authorize the agency to prornulgate part of the LegJ.slatLve
rule; a statement of reasonE for sucb reconnendation lE
attached.

Authorize the agency to promulgata the LegLelatLve rnrle
with certain anendmentEi anen.lnentE and a etatenent of
reagons for guch recosrmendation lg attached.

Authorize the agency to promulgate the Legielatlve nrle
as nodtfted wtth certaln anendnents; anendmente and e
Etatanient of raasons for such recomendatton ie attached

Recomendg that the nrle be withdrawni a statement of
reaEonE for euch recommendation ie ettached.

Pursuant to Code 29A-3-11(c1, thJ.s notice hae been flled ln the state
Registar and wltb tbe agency proposLng the nrle.
ccs (copy to other agency represemtatJ,vee)

(copy to InteraEted cltizenE or corporatlons)
(eopiee f,or SenatE and tsouse files1

3.

4"

E
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LEAGI.JE OF WOMEN VOTERS OF WEST VIRGINIA
6128 GIDEON RD . HUNTINGTON, \^N 25705 . TELEPHONE 304-736-3287

September 1, 1995
The Honorable Vicki Douglas
1003 Chestnut Dr.
Martinsburg, WV 2540t

Dear Vicki,

The League of Women Voters urges you to delay until October or
November the consideration by the Legislative Rule Making Review
committee of the solid waste Management Regulations, 47 csR 38.

We believe that members of the public need more time to study
the regulations so that they can point out benefits or problems of
the rules to the legislative committee. There is considerable
knowledge about soI id waste matters among cit izens in west
Virginia, but most of the them do not have a lawyer to consult with
so they need extra time to study the regulations. Generally they
did not know that the regulations were being promulgated so did not
comment during the comment period.

The League beI ieves pubt ic part icipat ion is of utmost
importance. We hope that you will delay consideration of the solid
waste rules so that more West Virginians will have a chance to
contact the commi t tee.

Sincerely,

, ./.7/ , u';',lJt-/t . .tJt'L'-lHua

Helen Gibbinsn President
League of Women Voters of wv



Decenber 9, 1995

Legislative Rule-ttalclng
RevLew Connlttee

Building L, Roon 152
1900 Kanawha BIvd., E.
Charleston, ynt 25305-2L26

Dear Legisrative Rure-ualclng Revieu cornnlttee Dlenber:

The l{etzel county solld tfaste Authorlty passed an officialmotlon at LtE septenbr 199s meetlng t6 irtgorously oppose any
weakening of solld waete Regulatlon-l.ncludlng aewlge- -sluage.

DEP revlsions for Titre 47 series 3g soltd waste Managenent
Regurations incrude changes inconsistent wlth current code
aTd beyond the intent of the regislation. we have no probrenr
with changes that nust h nade to gain prinacy, but we
vehenenlry oppose code changes thai go beyond-that need.
PLease lnEtruct csuncl.l to deternlne-vhlch changeE are
reguS.red.

The protectl.ons represent years of citlzen lnput andsacrifice to achleve a volie through regislatLon. For DEp to
weaken the protectlon Ls not prudent, Just, or acceptabre.
The Authority lnplores ttris connittee to dlrect a review ofthe revislons uitb a resolve to nal,ntaln the f,urr level ofprotection that the leglslatlon intended. your actions
inpact the future of tfeet Virglnla and citlzens voice.

|gdg" Stamp I a decl,al,on lE under appeal and changee at thistlne muet be llnlted to federal requlrenents to-aqhleveprinacy only. -

Sj,ncerelv,

'{ffifffift;,cc Ken Ellison
Dick Cooke
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trISCAL NOTE X'ORPROPOSED RULES

Rule Tltle: Waste Tire ManagementRule

Type of Rule: legislative

Agency: Division ofEnvironmental Protection, Office of Waste lvlanagement

Address: 1356llansford Steet
Charleston, West Virginia ZS30I

1. Efrect of Prolmed RuIe

Estlmated
Total Cost

for:

Increase Deqease Cunent Next Ihereafier

Personal
Senices senen2 $ o.o sesnm2 FoRm2

Current
Expense $ o.o

Repairs and
Alteratioru $ o.o

Equipmmt $ o.o

Other $ o.o

Total reoEen 2
$ o.o

Ecnen2

2. Explanation of above estimats: The proposed rule provides for the permiuing and
enforcement of waste tire storage andlor disposal facilities withh this Stare. The rule
provides for the use of monofills, processing facilities, storage cells at existing solid waste
facilities, and limited storage allowances at the point of waste tire generation Most ofthese
activities will reErire permits, technical assislance, inspectioas, and some form of general
program adminisration. In performing these activities, this Agency will incur some degree
of orpense. However, rmtil the program is initiafed it is impossible to estimate wbat those
costs will be. It is anticipared that until estimation of costs can be determined all costs will
be absorbed by existing fimdhg sources and staff.

3. Objectives of thee rule: Senate Bill l02l passed by the Irgislature [$ 20-l l-8(c)]



required the Division ofEnvironmental Protection promulgate rules to effectively
implement and e,nforce a Fogram to provide for the propsr handling il1d manegement of
wzNte tires. This proposed rule provides a mears of waste tire collection and record
keeping by entities selling new tires to an end user. Additionally, this rule specifies storage
and/or disposal methods for waste tires.

Explanation of overall economic impact of proposed Rule:

A. Economic impact on State Government Originatly, this nrle proposed an
assessment fee against all new tires sold in this State. A portion of this fee was to
allocated for the adlrninistration and enforcement of this program. However, the
current proposal does not impo.se a fee. Permitting, enforcemen! and generat
adminishation ofthis program may have to b absorbedby other fmding sources.
However, the costs are foreseen as minimal. A small fee is charged on permit
applications which should aid in the man-hours neededto lxocess the application

Economic impact on Political Subdtvisionq specific industris; specffic groups
of Cftizens: The Proposed Rule will mandate a tire retailer to accept waste tires
from an end user on a per tire exchange if the end uer offers the waste tire for
exchange. The retailer shall have the option of charging the end user a fee for the
proper disposal of the waste tire. Currently, most tire retailers accept waste tires
from their customers and also charge a fee fon its proper disposal. Some retaile,rs
may be affected by proposed on-site storage limitations and may need to modify
their currsnt waste tire storage and removal practices.

Economic irnpact on citizens and Public at Large: No impact on the
Citizens and/or the Public atlarge is foreseeo It shalt remain the option of the
corntmer to exchange or rptain the waste tire once a new one is purchased"

C.



The following is a brief description ofthe modifications made to the proposed "Woste fire
Monagenew k le" since its initial consideration by the kgislative Rule-lvlaking Review
Committee on Jrme I l, 199i.

Section

1.7 tbru 1.9

2.5.+

2.6.+

2.9.

2.20.

3.1.1. and 3.1.3.

3.1.3.d-+

3.2.2.b.j

3.7.t.

Modification

These sections are not necessary and deemed inelevan! therefore arc being
deleted.

Defines the term "Department of Transportation Symbol." This term is
used to idsilify the tires that must be accepted by a tire dealer in exchange
for a new tire if offered by the con$uner at the time of purchase, only
passenger vehicle, tnJck, bus, trailer, and motorcycle tires are identffied with
this symbol.

Defines the term "D.o.T. Regulared waste Tire.'For the purpose ofthis
regulation the term identifies the tlpe of waste tire tbat must be accepted by
a tire dealer if the new tire pruchaser offers a tire-for-tire exchaage.

Defines the term "storage cell." This term is used to ideirtify a waste tire
storags acta,at an existi4g solid wastc rnanagenrqrt facility. It was addcd in
the eve,nt that an existing p€rmitted facility desired to manage waste tires.

This modification reduced the number oftires that can be stored withofi a
permit. The number was lowered from 1,000 to 100 tires and reduced the
retEntiontime ofthose tires from 12 months downto 3 montls.

This modification changed the compliance year from 1995 to 1996.

This section is deleted The section exempted certain tires from regulation
However, the addition of the aforemeotionedterms will specifically and
exclusively include tires originally inrended for highway use.

This modificalion provides for he u.se of tire derived mateial in beneficial
application for waste tires.

This section is modified to give the Chief of the Office of Waste
lvlanagemmt the ability to approve the operation of a waste tire
managernent activity without tbat operation first meeting certain crite,ria
This abiuty will provide for the expedient rectification of proble,ms arising
from existing tire piles.

This section is modified to require tire deaters to rptain records for a period
of three years. These records must be made available 1s this Agency upon

3.8.2. tbru 3.E.2.d"



3.E.3.c.*

3.8.3.d"*

3.9.

3.1 1.

request. The purpose of such a requirement is to periodically monitor the
wasfe tire collection and disposal practices oftire retailers.

This section is modified to clarify that only DoT regulated waste tires must
be accepted by tire dealers if offered by their customers on a psr new tire
puchase basis.

This section is deleted and now gives the tire dealer the option of charging a
disposat fee for each waste tire offered by the custome,r.

This modification olarified the requirement of bonding and financiat
iusurance for waste tire processing facilities, monofrlls, and stor4ge cells.

This section mandated a wast€ tire assessme,nt fee on all newtires sold
within rhis stab. The fee was to be used for remediation of existing tire
piles, pilot projects, researc\ and adminishation, inspection, enforcemeng
and permitting activities related to a tire managemeNf program. This section
has bee,n deleted As propose.d, this rule does not establish a progran that
requires large expenditues by the state. Administration, permitting, and
enforcement costs of this rule sball initially bo absorbod by existing funding
and staff.

t Additional modifications from the modified version of the rule submitted to Joe Altizer on
November 16, 1995.
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TITLE 47
LEGISLATIVE RULES

DIVI SION OF ENVIRONMENTAL PROTECTION

SERIES 38G
PROPOSED WASTE TIRE MANAGEMENT RULE

47-38G_I. GENERAL.

l.l. puRposE, scopE AND AppLICABILITy.

l. l. l. Purpose. This rule is intended to meet therequirements of chapter 20, Articre I I , section g(c) , ;;amended. That section directed the Division of EnvironmentalProtection to promulgate rules in accordance with the Solidlvaste Management Board plan established under chapter 2o,Article ll, Section 8(b) to properly handle and manage wastetires and used tires.
1,1,2. Scope. This legislative rule establ ishesrequirements for the proper handling and management of wastetires and used tires including !ermitting and reportingprocedures pertaining to any -tacility oi activiti thaiSeneratesr processes, or otherwise reuses or recycles tires bywhatever means.

l.1.3. Applicability. This rule applies to any person orpersons who manage, collect, store, transport, recycle,process ' dispose or otherwise handles waste -tires and usedtires after June l, 1996 in the State of lfest virginia, exceptas provided in section 3.1 of this rule.
1.2. AUTHORITY: West Virginia Code $ZZ-I-3., SZZ-I-3a., $ZO-ll-8(c).

1.3. LEGISLATIVE IdANDATE: Ef f ective June l, 1++i 1996. it wiltbe unlawful to deposit tires in a solid waste facitity in Westvirginia: Provided, however, That reasonable and necessaryexceptions to such prohibition may be, and are, included inthis rule (West Virginia Code $20-l l-8{a}).
I.4. FILING DATE:

1.5, EFFECTIVE DATE:

I . 5. INCORPOMT ION BY REFERENCE.
rules are incorporated into thisreference is to the statute or ruledate of this rule.

Whenever state statutes or
rul e by reference, the

in effect on the effective



+hi-s-ta+e

"rop€++ts
47 -38C-2, DEFINI T IONS.

The following definitions specifically apply to this rule andare listed accordingly. All other definitions unique to W. Va.Code SZZ-15-2 and t+7 cSR 38 are f ul ly incorporatla into thisrule by reference.

2.1, "Access Road" means all roads providing access to a solidwaste facility from a road that is under federal, state, orlocal authority, or internal roads providine access from oneportion of the facility to another.

2,2, "Automoblle Dealer" means any business engaged in the
sal e of new automobi I es , trucks or motor ized recreat ionalvehicles in the State of West Virginia.
2,3, "Bond" means any performance bond or other form offinancial assurance provided by lV. va. code S22-15-ll and theSoIid Waste Management Regulations (4T CSR 38).

2,4, "chlef" means the chief of the off ice of waste Managementof the West Virginia Division of Environmental Protectibn orhis authorized representative.

2 . 5 , rDepar tment of Transpor tat I on Svmbo I r means the

F"d"""l Moto" V"hicl" S"f.t.'St"nd"rd" for *qlor uetrictes anamotor vehicle equipment pursuant to Section 103 of ihe NiiionalTraffic and Motor vehicle safetv Act of 196G, as anrended.

2.6. 'D.o.T. Rerulated waste Tire. means anr tire that wasoti*in.l ln' ,""d f o. tho"u ou"oo""" d"f in"d u.td"" . tire. orrusecl t i rer
Transoortation SvmhoI

*L-7- "sale and/or selIing" includes exchange, consignment,barter, gift, and offer for sile. Sale and/or ieitine includesthe removal of tires from a stock of merchandise by a wholesaledistributor, or a retail tire dealer, for its own u"".



*2.8.
material,
sizes not
inches by

"Shredded Waste
whi ch has been
greater than 72

12 inches.

Tires" means tires
processed by shredd
square inches, of

or tire derived
ing to particle
approximately 5

*LrJ0 "Tlre" means any continuous solid or pneumatic rubbercovering designed to encircle the wheel of a vehicle and mayinclude the fol lowing types of tires: passenger car tires,
I ieht- and heavy-duty truck tires, high speed industrial tir.",bus tires, and special service tires (including military,a€-t-ir-u+tfia+, of f-the-road, recreational /aLI terraln vehicIL,and s low speed indus tr ial ) .

*-zJL "Tire Dealer" meansin the business of sel I ing tires
Wes t Vi rginia.

any person or persons engaged
to an end user in the State of

H€-2rL2t "Tlre Derived Materlal" means any shredded,chipped, crumb rubber or other such tire material that has beenprocessed from a tire, used tire or waste tire.
*I+2J3- "Used Tire" means any tire that was originally usedfor the purposes defined under "tir€s", but has sufficienttread life or can be recapped for marketability to be safelyreused for those same purposes.

+++z.t+, "vector" means any insect, rodent, or other organismcapable of directly or indirectly transmitting infectiousdiseases or pathogenic organisms from one person to another orfrom an animal to a person.

+++2,1, "Waste Tire
materials that have been
than 2 inches by 2 inches

Chlps" means tires or tire derived
reduced to particle s izes not greater

2-++--z,te, "wagte Tlre" means any tire that was originally
used for those purposes defined under "tire", or "used tire"and which has been discarded or is not suitable for itsoriginal intended purpose: provided, That a tire is no longer
cons idered to be suitable for its original intended pu"po""
when it fails to meet the minimum requiiements to pass a westVirginia motor vehicle safety inspection. Used tires locatedat a conxnercial recapping faci I ity or tire dealer for thepurpose of being reused or recapped are not considered to be awaste tire.



2'd*2-Jl- "Waste Tire Hauler" means any person or persons whocollects waste tires from a tire deaier or other sources andtransports waste tires in this state, but shal I not include aperson or persons who haul waste tires generated by their ownbusiness activityr p€rsons hauring theii own tirei r of where
!h" haul ing of waste tires to a sol id waste faci l i ty isincidental to business activities. Provided that: a waste tirehauler must be a certificated Motor carrier regulated by the wvPublic Service conunission to lawfully transport waste tires.
ffi2-,J3- "Waste Tire Monofill" means anfacility where waste tires are placed forterm storage for eventual retrieval forprovided that, they are not mixed with any

2r*2-J9- "waste Tire processing Faci I ity or Activity" meansa solid waste facility or activity who """.fts- waste tiresqenerated by sources other than the owner or operator of thefacility for processing by such means as cutting, sptitting,shredding, quarter ing, gr inding, etc. or otherwise breakiigdown waste tires for the purpose of disposal, reuse, recyclingand/or marketing

+fte.:!.- "waEte Tlre storage" means the temporarycontainment of waste tires at any facility, property, buitding,mobile tractor trailer, place of businessr private residencE,or by any person in a manner that does not constitute solidwaste disposal. Provided however, that any waste tires inexcess of one-hundred ( l00I that arestored before or after processing for t Fil;a-f time inexcess of +ure+e*t+-} ( 3) three months, except in a waste tiremonofill or storage cell, shall be deemed unlawful disposal andshall constitute an open dump.

*|+Z-JJ* "lrholesale Distributor" means a person orwho distribute tires to tire dealers in thi; state orown retail establishments in this state.
47'38Q-3, wAsTE TIRE MANAGEMENT At{D PERMITTINc REQUIREMENTS.

3. I. APPLICABILITY.

3. l. l. Reguleted Facllltles and Activltles. This ruleapplies to any person or persons who generater collect,transport, store, process, reuse, dispose, or otherwise managewaste tires and used tires after June l, J+g5 lgg6, in theState of West Virginia.
3,1,2. Penaltles. Any person who willfully or negligentlyviolates the provisions of the "solid waste Management Act"chapter 22, Article 15, or any permit or order issued pursuantto Article l5 or rule pursuant to 4T csR 3gc is subject to the

approved solid waste
the purpose of long
marketing purposes,
other solid waste.

per sons
to its



same criminal penalties as set forth in chapter 22, Article 11,
Sect ion 24,

3,1,3, Reassnable and Necessary Exceptions to prohibttins
Tire Material from Disposal in Landfitls. Reasonable 

"r,dnecessary exceptions to the prohibition of depositing wastetires in a solid waste facility, which will o."ur on June l,119+ 1995 are provided and allowed by chapter zo, Article lt;Section 8(a). These exceptions includ.:
3.1.3.a. waste Tire Monofills. Monofills offer theadvantage of providinS a long term storage site for waste tiresor tire derived material, while minimirlne the risk of vectorattraction, fire and leachate generation until such time thatmarkets are further developed for reuse and recycling.
3. I . 3. b. Al ternative Dai ly cover. Tire der ivedmaterial may be substituted for daity cover material at solidwaste facilities not to exceed an application frequency of twoconsecutive days: Provided, however, that the substitution fordaily cover material shall not be exempt from the state solidwaste assessment fee or monthly tonnage limits imposed onlandfills.

3.1.3,c. Reuse as Select Waste. Tire derived materialmay be beneficially reused as a substitute material for thefirst eight (8) feet of select solid waste by being placed onthe protective cover of the composite liner syst"rn "nd shall beexempt from the state solid waste assessment fee and monthlytonnage limit imposed on landfills when beneficially reused forthis purpose: Provided, however, that the permittee is requiredto keep daily logs and include in the monthly tonnage reportthe amount (tonnage) of tire derived material benefici"ttvreused for this purpose.

+r

3.2, PERMITS REQUIRED.

3,2, l. waste Tlre Monofl I I and waste Trre processing
Facility. A permit must be obtained from the chief prior t;the i nstal lation, establ ishment, construction or operation of awaste tire monofitl or waste tire processing facility.Provided that, a portable tire grinder or shredding machine
shal I not constitute a waste tire processing facilityr uDlessdetermined otherwise by the chief .

5



3.2,1,a, Waste Tire processing Actlvity. A
of an approved solid waste facility may apply to thea minor permit modification to conduct waste tire

Provided, That such

permi ttee
chi ef for

processing
activitiesacti vi ties at the faci I i ty:

fully comply with this rule.

3,2.1,b, lPaste Tire Monof ill storage cell. A permitteeof an approved solid waste facility may apply to the chief fora minor permit modification to install and operate a designatedstorage cel I for the placement of waste tires and/or tireder i ved mater ial at 'the f aci t i ty: provided, That the
des ignated storage cel I is Iocated at least two hundred (2oo)
feet from all solid waste disposal cells and fully comply withthis rule.

3,2,2. Exceptlons to Permlts Required. waste tires or tirederived material that is used as an alternative or supplementalfuel shall not require a solid waste facility permit or bereBulated under this rule: provided, That the facil ityg!il izing such mater ial is permi tted and regulated by th;Office of Air Quality within the Division of EnvironmentalProtection or other state regulatory agency.

3 ,2,2, a, Use Of Was te TI res As A Raw Mater iaIFeedstock. A facility or pilot project which utilizes wastetires as raw material feedstock in a process such as pyrolysis,
gryogenics, (chemi caL/ thermal ) or hish pressure waterjettine tobreak down waste tires into their respective constituents ofcrumb rubberr polyester or nylon fiber, steel belts and otherconsti tuents not herein specified to develop new and/orrecyclable materials shall not require a solid waste facility
permi t or be regulated under this rule: provided, That thefacility is permitted and regulated including the handling,
storElE€ r and stockpi I ine of waste tires cons istent wi th thisrule by the office of Air euality, office of water Resources oro.t!e1 appropriate state regulatory agency. Additionally, thechief '-m?y allow pilot or test proieJts usins the latest bestavai Iable technology in his or her -determinat-ion that a permitis not required.

3,2,2,b, Beneflclal Appllcations For Waste Tires.
Whole waste tires or tire derived material which are reused inthe appl ication oIG"F ucting retaining wal ls, rebui Idinghighway shoulders and subbaie, bui lding highway crashattenuation barriers, feedhoppers or watering troughs forlivestockr playground equipment, boat or truck dockconstruction, house or buildlng construction, go-car t/motorbikeor race track barriers r or other beneficial appl ications notherein specified, shall not require a solid -waste facilitypermit or be regulated under this rule: provided, That wastetires may not be reused as fencing, as erosion controlstructures, along stream banks or river banks or reused in any



manner where human health or the environment, as determined bythe chief, is put at risk. The chief shall have the authorityto determine if an unreasonable number of waste tires are beingstored andlcr for an unreasonable length of time for beneficial
appl ication and may take enforcement action including theremoval of said tires.
3,3, PERMIT APPLICATION REQUIREMENTS.

3.3,1. Regulatory Requirements. Unless otherwise approvedby the chief in writing, al I appr icants for a waste tiremonofill/storage cell or waste tire processing facititypermit/activity shall comply with the permit "pplicationrequir ements of l+7 csR 38 Section 3,7 . , as "ppl icable, and thefollowing additional requirements:

3,3,2. Pro jected Maxlmum Quantity/Tonnage Information. Theproposed annual quant ity/ tonnage of waste tires and tire
derived material to be received, processed and stored at theprocessing faci I ity/activity shall be stated in theapplication. The maximum quant ity/tonnage received, processed
and stored at any given timer rnay not exceed a proiected(quarterly) three month supply, However, if the applicant canverify a market or an end use for the tire derived material bycopies of signed contractual agreements, the applicant may be
el igible, if approved by the chief in writing, to receive,process and store at any given timer up to a six month supply:Provided, That no more waste tires and tire derived materialshall be received at the facility until the previous maximumquantity/tonnage allowed by the chief to be received, processed
and stored has been removed from the facility for marketing.

3,3,3. Market Analysis Information. A market analysis
relating to waste tires and tire derived material shall'beprovided by the applicant including:

3.3,3,a, I dent i f i cat lon of Potent lal and Ver i f i edMarkets. A listing of specific information util ized by theapplicant to identify potential and verified markets for thematerial to be received and processed at the facility shall beprovided. Data supplied must also include any material quality
requirements of the potential market contacts, market pricing
structuresr EIS available and applicable; and the identification
of marketing services available for assistance in productquality or material preparation and transportation.

3,3.4. Flow Dlagram. The applicant shall provide a flow
diagram along with a narrative description of the operation andactivities involving the flow of the waste tires from their
receipt, process ing into tire der ived mater ial , storage andtransport to market (end use). There must be sufficientexplanation in the flow diagram and narrative descriptions to



explain the complete flow of the proposed facility's operation
and activities.

3,3,5. Emergency Response plan. An emergency response planmust be included in the application that includes, at aminimum, the following:

3,3,5,d. Notification procedures. A notificationprocedure to suntrnon emergency asCiJta-nJe -fiorn tir-e i-;;;i-;;ii;;departments, fire departments, Division of EnvironmentalProtection and state or local emergency response teams. Thisprocedure must be posted at the facility's office in aconspicuous location and at the main entrance gate visible andIegible to the publ ic.
3,3,5,b, FIre Plan. The application shall include awritten fire plan with a description of the procedures to beimplemented, detailed map depicting location of .*isting and/orpropos ed fire hydrants, water supply I ines, fire extinEuishersor fire ponds if no fire hydrants are to be included in thefaci lity operation or act i vity and any other proposed firecontrol equipment. The fire plan must be designed toeffectively control a worst case scenario tire fire which couldoccur at the fac i I i ty.

3.4. PERMIT APPLTCATION FEES.

3.4.1. Amount. The application fees are two thousand fivehundred dollars (S2,.500) l"r a waste tire processing facilityand three thousand dollars ($3,ooo) for a waste tire monofilland one thousand dollars ($t,ooo) for a waste tire processingactivity or waste tire monof ill storage cell.
3,4,2. Incomplete Application Fee. The Division ofEnvironmental Protection may require an additional fee of tenpercent ( l0%) 

^_ 9f. lh" applicable application fee for anyappliiation refiled due to-deficiency ;; incompleteness.

3,5, MINIMUM DESIGN AT.ID CONSTRUCTION REQUIREMENTS FOR A WASTE
TTRE PROCESSING FACILITY OR ACTIVITY.

3,5 .l. Per lmeter
facili ty or activity
minimum six (6) foot
fence with a lockable
at another location.

Security. A waste tire processing
must be secured and enclosed within a

hish woven wire or chain link perimeter
entrance gate and an emergency exit gate

3,5,2. Grade. No portion of the surface of the ground onwhich waste tires or tire derived material is stored may beless than two percent or greater than eight percent in grade.

Al I access roads

8

3,5,3. Access Roads. including fire



lanes / t ir e breaks and the buffer zone must be des igned andconstructed for all weather conditions with proper stormdrainage provis ions.

7,5,4. Acce6s Flow End Restrlctlons. The facility shall be
designed in a manner that restricts unauthorized access. Signs
shal I be posted at the main entrance gate that direct persons
enter ing the 

-f a.ci I i ty dur ing regular bus iness hours to reportto the s i te off i ce.

3,5,5. storege Plan for lfaste Tlre and Trre DerlvedMaterlal. The storage plan must address the receiving andhandling of waste tires and tire derived material dt, to andfrom the facitity. The plan must address the following itemsat a minimum:

3,5 , 5,a, Storage Requlrements . The faci t i ty oract ivi ty must be des igned to receive, process and store aquant itV/ tonnage of waste tires and tire derived material in
accordance with the provisions of section 3.3,2. of this rule.Include in the application, the calculations necessary fordetermining the quantity/tonnage.

3, 5 .5 .b. Other Sol id Waste Materials. All
miscellaneous solid waste materials
operations must be properly disposed
faci I i ty wi thin one week after being
at the faci I i ty;

generated as a result of
at an approved solid waste
received and/or generated

3,5,5,c, Slze Restrlctlon on Storage plles. piles ofwhole waste tires or tire derived material must not exceedfifteen ( l5) feet in height, one hundred ( l0o) feet in length
and fifty (50) feet in width at the base.

3.5.5.d. Location of Storage Piles. Waste tire andtire derived material storage piles lt the proposed facility oractivity must be shown on a map in sufficient detail including
the leng th, width and height of each storage pi le and the
location and dimensions of al I fire lanes/fire breaks andbuffer zones.

3,5.5.e. Spaclng of Storage plles (Ftre Lane/Fire
Break). waste tire and tire derived material storage piles
must have a minimum fire lane/fire break spacing of fifty (50)
feet between piles at the base and fifty (50) feet from
bui ldings or other structures at the base. Fire lanes /f,irebreaks must be maintained free of any obstructions at all timesso that emergency fire fiehting equipment wi I I always have
access in the event of an incident.

3.5,5.f, Buffer Zone. A buffer zone of fifty (50) feet
wide minimum shall be provided between the perimeter fence and



any storage pi les. The bulffer zone must be kept clear ofweeds, trees, vegetation, debris or other materials that mayrestrict access to all portions of the facility by emergencyfire fighting equipment,

3.5,6. Vector control Plan. A vector control plan shall besubmitted that includes the following:
3.5,6, a, Methods of Vector Control . A description ofhow storage piles and any fire pond impoundment will bemaintained to prevent andr/or control mosquito breeding andharborage of disease carrying vectors. Methods of acceptablevector control may include, but are not limited to, thefollowing:

3,5,6.o.A. Coverlnt of Storage ptle. Covering byplastic sheets or other impermeable barriers, other than "oir,to prevent the accumulation of precipitation in whole tires;
3.5,6.a.B. chemical Treatment. chemical treatmentto eliminate harborage or breeding may be util ized, provided,That any chemical treatment program util ized as part of thevector control plan must be approved by the west virginiaDepartment of Agriculture.

3.6, MINIMUM DESIGN AND CONSTRUCTION REQUIREMENTS FOR AIflASTE TIRE MONOFILL OR STORAGE CEIL.'----
3.5. l. unless otherwise approved by the chief in writing,the fo I lowing specific requirements must be fol lowed indesigning and constructing a waste tire monofill or storageceI I .

3,6,1,a. Llner System.the following elements:

zone.

3.5.1.a.D. Daily e.A. /a.C.with 47 CSR 38 Section 4.5.5.b.I. asprepared and maintained in a bound logregard to liner system construction.
3.6. I . b. The subbase portion ofconsist of a cleared and grubbed naturalof supporting the entire Iiner system.

A Iiner system shall consist of

reports in accordance
appl icable, shal I be
book at the site in

the liner system shall
ground surface capable

3.6.1.a.A. Subbase;

3.6,1.a.B. Compacted soil lineri and

3.5.1.a.c. Leachate collection and protective cover

l0



3.5.1.c. The compacted soil liner shall:
3.5.1.c.A. Be a minimum compacted thickness of one(l) footi

3.5.1.c.B. Be

3,6,1.c.C. Be
based on laboratory and f

3,6,1.c.D. Be
inches in any dimension;

compacted in six (6) inch

no more permeable than I X
ield testing;
free of particles greater

I i f ts;
-Al0 - cm/sec

than two (2)

3,6,1.c.8. Be placed without damaging the subbase;

3,6,1.c.F. Be placed during a period of time whenboth the air temperature and the soi I temperature are abovefreezing so that neither the compacted soil nor the subbase are
f rozen I

3,6,1.c.G. Have a slope of at least two percent (Z%)
to faci I itate the drainage of any leachate across the I iner
sur face I and

3,6,1. c.H. Be designed, operated, and maintained sothat the physical and chemical characteristics of the liner andits ability to restrict the flow of constituents, or leachateis not adversely affected by the Ieachate.

3.6. l.c. I. The construction of the compacted soil
I iner shal I be certified by a lVv registered professional
engineer and a Q.A./Q.c. report shall be submitted to the chiefprior to the placement of the leachate col lection andprotective cover zone

3,6, l.d. The Ieachate collection and protective cover
zone shal I :

3,6.1.d.A. Create a flow zone between the compacted
soil liner and waste t{res and/or tire derived material morepermeable than I X l0'cm,/sec based on laboratory and field
test ing. The leachate col lection zone including the pipins
system must be designed and placed on a minimum slope of twopercent (2%) to facilitate efficient leachate drainage andprevent ponding on the compacted soil liner;

3,6,1.d.8. Be at Ieast nine (9) inches thick;
3.5. I . d.C. Be constructed of soi I or earthen

materials to ensure that the hydraulic leachate head on the
compacted soi I I iner does not exceed one ( I ) foot at the
expected flow capacity from the drainage area except during

l1



smoothed;
3.6.1.d.8. Be graded r uniformly compacted, and

3,6,1.d.F. Be installed in a manner that prevents
damage to the compacted soil Iineri and

3,6, l. d.G. Contain a perforated pipine systemcapable of intercepting liquid within the leachate collectionzone and conveying the I iquid to control col lection points.The piping system shall also meet the following:

pi p i ns sys t ",':.f; I i 
t ;t:l: L ;:1 it ln J""o'1"',,i"i, ;i:i:lf, it, ll,ithe I eachate co I I ect ion zone;

p i p i ne s ys t "^';i; 
t;* 

";JiJ"o :l: ii;J i";;"J,""T"r"J" ro'"0"' "".i?",*,n "

s torm events i

3.6. l.d.D. Be comprised
materials that contain no debris,other solid material larger thandiameter and no materiat witn sharp

3,6,1.d.G.c The pipesperpendicular to the flow;

3,6.1.d.G. (e)
suppor ting anticipated loads
oes rgn;

of clean soi 1 or earthen
plant material, rogksr or
one-quarter (l /4) inch in
edges;

shal I be ins tal I ed

The pipe shal I be capable of
wi thout fai lure based on faci I i ty

3,6,1.d.G. (d) The minimum diameter of theperforated pipe shall be four (4) inches with a wall thicknessof Schedule 40 or greater;

b e p l a c e d 
",. 

o,i;o'' tlh 
"d 
rlJf 

" 
r* "*ilo ?or ri:'r''"", 

"? 
:",: 

u u 
ff : " : ; : 

" 
: | " i Iaggregates shall be sized to prevent clogging of the pipes anddamage to the composite liner;

i ns tar r ed i n 3 

";i;1;?' 

!"n'". r.Jli r"?'"lt :', "JJ;ll*,""r".1'it"l".::and monitoring. Manholes or cleanout risers shall be locatedalong the perimeter of the leachate collection piping system.The number and spacing of the manholes or cleanout risers shallbe suff icient-to .insure proper maintenance of the piping systemby water jet flushing or an equivalent method; and

3.5.1.d.G.(h) The leachate collection systemshall be cleaned and maintained as necessary.

t2



3.5. I . d.H. The cons truct ion of the I eachatecollection and protective cover zone shall be certified by a l[v
.reeistered professional engineer and a e.A./e.c. report shallbe submitted to the chief prior to the placement of waste tiresor tire derived material in the monofill.

3,7 , GENERAL OPEMTIONAL REQUIREMENTS.

3.7.1. General Requirements for a waste tire monofill or
Plgcessing fac-ility actlvity. Unless otherwise approved b.',r thechief in writinq. no person may operate a waste tire monofill,process ing faci-l i ty or activi ty that does not conform to anapproved plan of operation and ine following:

3,7, l. o, Provisions must be made to secure the facilityfrom theft, vandalism and fire, which may include posting asecurity guard during non-operational hours if so directed bythe chief;

3.7,1,b, Conf ining windblown material withinoperational area and controlling dust and noise;
the

3,7.1,c, Installing and maintaining surface waterdiversion ditches around the areas;

3.7 . | .d, Access to the monofi t t faci I ity/activi ty mustbe restricted through the use of fencing (woven wire or chainlink not less than six feet in height;
3,7 , | ,e, Effective means must be taken

f I i es , rodents , vectors , insects and vermin;

3.7.1.f.. A supervisor must be on duty atat all times while it is open;

to contro I

the facil'ity

3,7.1.g. The main entrance gate and emergency exit gatemust be kept locked when an attendant is not on Jutyi
3.7. I . h. Al I burnins is prohibi ted;

3.7, I . i. All topsoil within the facility constructionlimits shall be salvaged and stored/seeded within the property
boundaries for use in the facility closure; and

3..7,1, i, whole waste tires must be cut into at reastfour (4) near equal portions: or split into at least two (z)near equal portionsr or shredded or chipped prior to placementin a monofill.

3.8. RECORD KEEPINC Ar{D REPORTING REQUIREMENTS.
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3.8. l. REcoRD KEEPING and Reportlng Requirements. REcoRD
KEEPINc and reporting requirements for waste tire
monofi I ls/storage cel ls and processing faci I ities /activitiesshal I include the fol lowing:

3.8. l.a. Quarterly Reports. Quarterly reports shallbe submitted to the chief prior to the fifteenth day of the
next quarterly reporting period on forms provided by, oracceptable to, the chief. More specifically, the report mustinclude:

3.8.1.8.A. Date, quantity and origin of waste tires
and tire derived material received at the facility;

3.8. l. a.B. Quantity/ tonnage of waste tires and tire
derived material processed at the facility;

3.8. l. a.C. Quantity/ tonnage of waste tires and tire
derived material stored at the facility;

3.8.1.?.D. Name, address, telephone number and
certif icated motor carrier identification numbers of the waste
tire haulers transporting waste tires and tire derived material
to and from the facility, including the quantity,/tonnage of
waste tires and tire derived material so transported.

3.8. l.b. Problems, Condltlons or Changes. Also,
describe in the quarterly report any fires, vector or
environmental problems, other conditions r or changes in the
faci lity's operational procedures. In regard to fire, vector
or environmental problems which have occurred, describe steps
taken to prevent a reoccurrence.

3.8. l.c. Pesticide Appllcation. Identify the name,type and quantities of pesticides used during the reportingperiod for vector control.
3.8.1.d. Term of RECORD KEEPING. The permittee mustretain records of the quarterly reports at the facility for not

less than five (5) years.

3.8.2. Annual RECORD KEEPING and Reporting Requirements for
Tire Dealers.

the ,name. address. telephone number and certificated motorcarrier identification numbers of the waste tiiJ hiulers and
tfe number of waste tires transported from the tire dealer bv
the waste tire haulers. These records musi be made availablefor, inspegtion-by the Chief or bv his authorized repreJeniJtivewithin five (5) davs upon request.
"etained for a pe"iod of not less than three (3) vear".

llt
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3.8.3. Publ ic Notice Requirements for Tire Dealers. Tire
dealer s are required to post written notices on at least 8 +inch by I I inch poster clearly visible to al I customers and
containing the universal recycl ine symbol and the fol lowing
language: (Notices are available from the Division of
Environmental Protection. )

3.8.3.a. wAsTE TIRE MANAGEMENT

3.8.3. b. It is illegal to improperly discard a waste
tire in lflest Virginia;

3.8.3.c. State rules require us to accept D.O.T.
resulated
for new ti
equal to
trans fer I

waste tires j f offered bv our customers in exchange
res purchased @ in a quantity a*:..'.{:aslt
the number of new tires purchased at the point of

3,9. BONDING AtlD FINAhICIAL ASSURA$ICE REQUIREMENTS FOR VASTE
TIRE PROCESSTNc FACILITTES, MONOFILLS AND STOMGE CELLS.

3,9.1. Bonding. Bonding shall be in the amount of S6,000
per acre with a minimum amount of $10,000, as specified in
Sect ion 22-15-12 of the Code. An additional bond of two
dollars per whole waste tire to be received and stored at any
given time as projected in the application and/or permit shall
be required ire
nto'rto.f{#s. Such two dol lar per tire bond wi I I not be released
until all tires are removed from the waste tire processinB
facility, waste tire monofill or storaEe cell.

3.I0. CLOSURE REQUIREMENTS FOR A WASTE TIRE MONOFILL/STOMGE
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CELL OR PROCESSING FACILITY/ACTMTY.

3.10. l. Closure of a Waste Tire Monofill/Storage Cell or
Processing Faci Iity/Activity. Should a facility or activity
cease operations, or be required to do so by any agency, all of
the requirements of 47 csR 38, section 6 shall be complied with
as applicable including, but not limited to, those specified
below:

3.10.1.a. Removel of Mlscellaneoue Materlals. All
miscellaneous waste materials including but not limited to
wheel rims, hubcaps, paper, trucks, trailers, containers,
machinery and other items or debris remaining at the facility
at closure shall be removed and taken to a Division of
Environmental Protection approved solid waste facility for
reuse, recycling and/or disposal as provided in Section 3.9. I
of this ruler ho bond may be released until all provisions of
this rule have been met.

3.10,1.b. Securlty Durlng Closur€. Atl trucks,
trailers, containers, structures and machinery shall be secured
unti I removed;

3.10.l.c. Revegetatlon.
g raded r rnu I ched and s eeded i and

Al t di sturbed ground shal I be

3.10.1.d. Sed lment
Sediment and erosion control
maintained as necessary to
4 .5 .2, c.

and Eros ion Control Structures.
structures shal I be instal led and
comply with 47 CSR 38 Section

3.10. l.€. Faclltty Closure PIan. All applicants must
submit a closure plan in the permit application

3,lO.2 Storm lPater . Storm water and sur f ace water drainage
must be directed away from the facility or activity in a manner
cons istent wi th s tate water qual i ty standards.

3,10,3. Cloeure Cap for a Waste Tlre Monofill. A closure
cap shall irmnediately be installed over the final placement of
waste tires or tire derived material consisting of:

3.10.3.a. A subs tant ial separation fi I ter cloth to
from coming in contact withprevent soil or any other material

the t i re mater ial ; and

3.10.3.b. A minimum of one ( I ) foot of intermediate
cover soil shall be placed and compacted directly over the
filter cloth to create a fire break, ffiinimize the inflow of
precipitation and to protect the f ilter cloth from damage; and

A final one ( I )3.10.3.c.

l6
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sloped not less than three percent (3%) nor more than twenty-
five percent (25%) grade shall be placed and compacted directly
over the intermediate cover and revegetated (amendments, mulch,
seed) as applicable in accordance with 47 CSR 38 Section 4;5.6.

3.10.3.d. Daily Q.A. /Q.C. reports in accordance with 47
CSR 38 Sect ion 4.5 .5. b. I . as appl icable, shal I be prepared and
maintained in a bound log book at the site in regard to the
closure cap construction.
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3;ll;^:a; Fifty pereent of the net preeeeds of the fee
eolleeted shalt be deposited in the "Selid Waste Reelamatien
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Concerns Industry Has Regarding The Environmental Quality Board's
Proposed Changes To \ilater Quality Standards

A. The Five Mile Rule

Changes to the West Vrginia Water Quality Standards (46 C.S.R l) that were proposed

by the Environmental Quality Board are more stringent than needed to protect human health.

Under the proposed rule, wastewater dischargers that are located more than 100 miles
from a public water supply intake must meet the same low discharge limits as a discharger located
I mile away from the intake.

Dischargers should be subject to strict limits iftheir wastewater discharge could affect the
quality of water drawn into a public water supply. Expensive treatment should not be required
where the discharger could have no effect on the public water supply anyway.

Pubtic health is protected if the water drawn into the public water supply meets the criteria
established by the Environmental Quality Board for that purpose. Meeting that same criteria
outside of mixing zones, for a distance of 5 miles upstream, provides an extra measure of
protection. Meeting the same criteria more than 5 miles upstream is overkill and should be deleted

from this rule.

The Board's rules for protecting public water supplies are more stringent than those of
neighboring states.

Recommendation - The Category A criteria should apply in all areas (except mixing zones)

within five miles of a public drinking water intake.

B. Mixing Zones For Bioaccumulative Substance

Denying mixing zones results in much lower permit limits, which requires significant
additional treatment and added expense.

A blanket prohibition on mixing zones for substances that may bioaccumulate is

unnecessary. Chronic water quality standards are developed after taking into account pollutants'
capacity to bioaccumulate. The areas these criteria do not apply make up a small fraction of the
total area of streams and rivers inhabited by aquatic life.

Before this stringent restriction is imposed the Board should be required to demonstrate

its justification for the restriction and allow public review of any data it is relying upon.

Recommendation - Allow mixing zones for bioaccumulative substances.
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Guide to West Virginia Manufacturer Association's
Proposal for Changing \ilater Quality Standards

The West Vrginia Manufacflrcr Association (W\ 4A) proposes changes to tluee zubsections

ofthe West Vrginia Water Quality Standards - $$5.2.c., 5.2.m. and 6,2. The effect of these changes

would be to impose Category A criteria for the protection of public s'ater zupplies within 5 miles of

a public water intake, with more stringent limits allowed one-half mile upstrearn of an intake. The

changes proposed by the WVMA would eliminate the Environmental Quatity Board's (EQB)

amendments that deny mixing zones for bioaccumulative pollutants and imposed Category A limits

even on dischargers a hundred miles from the nearest downstream water intake. The WVMA

changes would protect the environment while removing unneeessary burdens on industry.

How to Read This Mark Up

The amendments propod by the EQB in A,rgr'rrq 1995 are left in their original strikethrough

and underline fonn. Ianguage in the EQB's proposed rule that the W\IlrdA would delete is redlined

Ghadowed), while language the W\IIMA would add is in bold typeface. After each passage there is

a brief italicized clarification of the change the W\IIvIA is advocating.
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Proposed Changes to Water Quality Standards

A. Changes to Section 5

5.1. In the perrrit review and planning process or upon the request of a permit applicant

or permittee, the chief may establish on a case-by-case basis an appropriate mixing zone.

5.2 The following guidelines and conditions are applicable to all mixing zones:

a. The chiefwill assign, on a case-by-case basis, definable geometric limits for

mixing zones for a discharge or a pollutant or pollutants within a discharge. Applicable limits shall

include, but may not be limited to, the linear distances from the point of discharge, zurface area

involvement, volume of receiving water, and shall take into account other nearby mixing zones.

Mxing zones shall take into account the mixing conditions in the receiving strearn (i.e. whether

complete or incomplete mixing conditions exist). Mixing zones will not be allowed until applicable

limits are assigned by the chief in accordance with this section.

b. ConcBntations ofpollutants which q(ceed the acute criteria for protection

of aquatic life set forth in Appendix E shall not exist at any point within an assigned mixing zone or

in the discharge itself unless a zone of initial drlution is assigned. A zone of initial dilution may be

assrgnd on a case-by-case basis at the discretion of the chief. The zone of initial dilution is the area

within the mixing zone where initial dilution of the efluent with the receiving water occurs, and

where the concentration of the efluent will be its greatest in the wat€r column. Where a zone of

initial dilution is assigned by the Chie{, the size of the zone shall be determined using one of the four

alternatives outlined in Section 4.3.3 ofEPA's Technical Support Document for Water Quality-Based

Toxics Control (FPN505D-90-001 PBgl-127415, March l99l). Concentrations of pollutants shall

not exceed the acute criteria at the edge of the assigned zone of initial dilution. Chronic criteria for
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the protection of aquatic life rnay be exceeded within the mixing zone but shall be met at the edge of

the assigned mixing zone.

c. Concentration ofpollutants which exceed the criteria for the protection bf

human health set forth in App€ndix E shall not b€ allowed at any point unless a mixing zone has been

assigned by the Chief after conzultation wittr the Connnissioner of the West Virginia Bureau of Public

health. Human health criteria may be exceeded within an assigned mixing zone. but shall be met at

the edge of the assigned mixing zone. Mxing zones for human health qriteria shall be sized to

prevent significant human health risks and shall be developed using reasonable assumptions about

exposure pathways. In assessine the potential human health risks of establishing a nixing zone

upstream from a dri4king water intake, the Chief shall consider the cumulative effects of multiple

aisctrarges and mixing zones on ttre drinting water intake. 119#j#ffiififfiii:;iffi,itffi

ffi ffi:l i'liffifiifi ffiFiffii#ffiiiffi#iilffi#; it#,s;ffiijffisj i##{n

s:##t ffiI":i6 it+ttd$ffi8 #ig::ffiffi:i#iffi ffipffi#ffi:ffi,ffiorrNo mixine

zone for human health criteria shall be established on a stream which has a seven (7) day. ten (10)

vear return freouencv of5 cfs or less.

Ihe WMA urges deletion of the redlined language in $5.2.c, above.

m. Ihe Chief may establish for any discharge located one half mile or less

upstream of a Category A pubtic water supply intakg efiuept limitations for the protection

of human health that rcquire additional removal of those pollutants than othervise would be

provided by this section.

The WMA urges adoption of $5.2.m, above.



Changes to Section 5

6.2. Category A - Water Supply, Public. -- This category is used to describe waters

which after conventional teafnent, are used for human consrmption. This category includes streams

on which the following are located:

a. All community domestic Water supply systems;

b. All non-community domestic Water supply qystems, (.e., hospitals, schools,

etc.);

c. All private domestic Water systems; and

d. All other surface Water intakes where the Water is used for human

consumption;and

This use, and the associated criteria, shall apply to only the stream

segment extending upstrcam from the intake for a distance of five miles. (See Appendix B for

partid listing of intakes)

The WMA wrges addition of this language to $6.2., above

is:scrics filf$ffiffi

#*d ii##,#j

The WMA urges deletion of the redlinedmaterial.

C. Changes to Section 7

7.2 Applicabrlity ofWater Quatity Standards. The following shall apply at all times unless

a specific exception is granted in this section:

a. Water Use Categories as described in Section 6.



A Based on those Section 6 definitions, ffibutaries or strearn

segme,nts may be chssified for one or more Water Categories. When more than one use exists,

they shall be protected by criteria for the use requiring the most stringent protection.

fi#fi#iiilnE$tffiil*

spiiffintlt#idi.fi$i
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The WVMA urges of this subsection.
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AGEIIDA

LEGISIJATM RUIJE-IIAKING REVIEW COI{I{ITTEE

Tuesday, Decenber 12, 1995, 1300 p.B. to 7:00 p.m.

Senate Finance Conmittee Room - U-451

1. Approval of Minutes - Meeting Deoenber 10r 1995

2. Review of Legislative Rules:

E. Governorts Cornmittee on crime, Delinqueacy and
Correetion
Basic fraining Acadeny, Annual In-gerviae and Biennial
In-Service Trainiug Standards

b. Sosretary of State
euidelines for tbe use of llisknanes and otbEr
Designations on the Ballot

c. Searetary of State
Absentee Voting by !flilLtary Voters wbo are Members of
Reserve Units Cal-led to Astive Duty

d. Secretary of State
Nunbered uivisionE for the Eleotion of Cireuit uudges

s. Seeretary of State
ConbLned Voter RegLstration and Driver lricensing Funcl

f. Seeretery of State
official Eleetion Fonms and Veudor Autborization

g. Sesretary of State
Procedures for Eandling Ballots and Countlng Write-fn
Votes in Counties Using Puaeh Card or optioal gcaD
BaIlots

h. Sesretary of State
Standard Size t Format for Rules aad Prosedures for
Publiaation of the Etate RegLster or Parts of tbe State
Register

i. state El,estion connission
Regrulation of Campaign Finances

j. state Polioe, wv
West virginJ.a State Police Professional gtandards
Investigations

k. Tax Division, State
Bingo



3.

l. Eealth, DivisLoa of
AfDS-ReIated MedLoal

other Business:

Testing and confideatiallty



Tuesday, December L2, L995

4:00 p.n. -8:00 P.m. LegLs lative Rule-Malcincr Review Conmittee
(Code 529A-3-10)

EarI Ray Tonblin Rohrt xchuckrr chambers'
ex offiiio nonvotlng nember ex officio nonvoting member

Senate

Ross, Chairman
Grubb, Vlce Chairnan
Anderson
Boley
Buckalew
Macnaughtan

House

Douglas, Chairman
tin-h, vice chairnan
Compton
Faircloth
Gallagher
Riggs

The meeting was called to order by Ms. Douglas, Co-Chairman'

The minutes of the December 10, Lggs, public hearing and
neeting were approved.

Debra Graham, Cornmittee Counsel, reViewed her abstract on the
rule proposed UV'tttJ Division of Health, AfDS-ReIated Medical
t""ii"g 'ana Coniidentiality, and stated that the Division has
agreed to technical uodifiiations. Loretta Haddy' represglling
if,e Oivision of Health, responded to guestions from the Connittee.

Mr. Ross moved that the proposed rule be approved as
nodified. The notion was adoPted.

Kay Howard, Regulatory Development, Div_ision of Health'
expfainld that tirroug-h a sta-ffing erior, the rule proposed by.the
Oivision of nlaftfr, hesidential- Board and Care Hones was filed
with the Comrnittee one week after the statutory filing deadline.
She distributed a letter fron the Conmissioner of the Departnent
of Health and Hqman Services requesting that the Conmittee accept
the filing of the ProPosed rule.

Ms. Compton moved that the proposed rule be accepted for
filing with the connittee. The motion was adopted.

Joe Altl-zer, Associate Counsel, review_ed further
ruodifications to the rule proposed by the Division of
Environmental Protection, Wasf,e -Tine Management RuIe, and
iesponded to questions fron the Conmittee. Dick Cooke,
;;p;;=;"iittg tnjOffice of Waste Management, answered guestions
from the Cornrnittee.

Mr. Ross noved that the proposed rule be approved as
nodified. The notion $tas adopted.

Mr. Buckalew moved that the Co'nrnittee reconsider its action
wnereuy it approvedr ds nodified, the rule proposed by th9
pivisi-on of nirlironnintal Protection, neqrutation to Prevent and
Control Air pollution from the Enission of Volatile Organic
Compounds. The notion was adopted.



Mr. Buckalew moved that the Cornrnittee reconsider its action
whereby it approved nodifications to the proposed rule. The
motion was adopted.

Karen Price and David Youssy, I{est Virginla Manufacturers
Association, and DaIe Farley, Office of Air Quality, Norm
Steenstra, West Virginia Environmental Councll, addressed the
Commlggse regarding tne proposed rule and responded to guestions
from the Cornrnittee.

I{r. Buckalew moved that the Conrmittee reguest that the
Division withdraw the proposed rule. A roll call vote htas
demanded. The motion was adopted 7-5.

Mr. Buckalew moved that the Cornmittee reconsider its action
whereby tt approvedr ds nodified, the rule proposed- by the
Oivision of Unvironmental Protection, Requirements Governing Water
Quality Standards. The motion was adopted.

Mr. Youssy responded to questions from the Cornnittee.

Mr. Buckalew moved that the Conmittee reguest that the
Division withdraw the proposed rule.

Mr. Buckalew asked unanimous consent to withdraw his motion.
There being no objection, the notion lras withdrawn.

Mr. Buckalew moved that the amendments offered by the West
Virginia Manufacturers Assocj.ation be amended into the rule.

Mr. Altlzer explained the amendments proposed by the West
Virginia Manufacturers Association.

Mr. Faircloth moved that the proposed rule lie over until the
Connittee's next meeting. The motion was adopted.

Rita Stuart, Associate Counsel, reviewed her abstract on the
rule proposed by the Governorts Conrnittee on Crime, Delinguency
and CbrrLction, Basic Training Academy, Annual fn-Service and
Biennial In-Service Training Standards, and stated that the
Governorts Committee has agreed to technical nodifications.

Mr. Ross moved that the proposad rule be approved as
nodified. The notion was adopted.

Ms. Stuart explained the rule proposed by the Secretary of
State, Guidelines for the Use of Nicknanes and other Designations
on the BaIIot, and stated that the Secretary of State has agreed
to technical nodifications.

Mr. Grubb moved that the proposed rule
nodified. The notion trtas adopted.

Ms. Stuart reviewed her abstract on the rule
Secretary of State, Absentee Votingr by Military
Members of Reserve Units Called to Active Duty.

Mr. Grubb noved that the proposed rule
modified. The notion hras adopted.

be approved as

proposed by the
Voters who are

be approved as



Ms. Stuart explained the rule Proposed by the- Secretary of
State, Numbered Divtsions for the Election of Circuit Judges, -anlstated that the Secretary of State has agreed to technlcal
modifications.

Il[r. Ross moved that the proposed rule be approved as
nodified. The motion was adopted.

Ms. Stuart reviewed her abstract on the rule proposed by the
Secretary of State, Combined Voter Registration and Driver
Licensing Fund.

Mr. Buckalew moved that the proposed rule be approved. The
motion was adopted. Ms. Boley voted trNotr.

Ms. Stuart explained the rule proposed by the Secretary of
State, Officiat Election Forms and Vendor Authorization.

lvlr. Buckalew noved that the proposed rule be approved. The
motion was adopted.

Ms. Stuart revlewed her abstract on the rule proposed by the
Secretary of State, Procedures for Handting Ballots and Counting
Write-In Votes in Counties Using Punch Card or Optical Scan
Ballots, and stated that the Secretary of State has agreed to
technical rnodifications. Mary Ratliff, Deputy Secretary of State'
addressed the Cornrnittee regarding the proposed rule.

Mr. Ross moved that the proposed rule be approved as
nodified. The notion ytas adopted.

Ms Stuart explained the rule proposed by the Secretary of
State, Standard Size & Fornat for Rules and Procedures for
publication of the State Register or Parts of the State Register,
and stated that the Secretlry of State has agreed to technical
nodifications.

Mr. Ross moved that the proposed rule be approved as
nodified. The motion was adopted.

Ms. Stuart reviewed her abstract on the rule proposed by the
State Election Comqission, Regrulation of Campaign Finances, and
stated that the Conmission has agreed to technical nodifications.
She and BitI Harrington, Chief of Staff, Secretary of State
Office, responded to guestions from the Cornmittee.

Mr. Riggs moved that Section 6.7 of the proposed rule be
nodified to- increase $s to $soo and to increase the nunber of
copies from 50 to 2500. The motion was defeated.

Ms. Conpton moved that the proposed rule be approved
modified. A ro11 call was demanded. The motion was adopted
a vote of 6 to 4.

Ms. Stuart explained the rule proposed by the State Pollce,
West Virginia State Police Professional Standards Investigations
and stated. that the State Police has agreed to technical
nodifications.

as
on



Mr. Buckalew moved that the proposed
modified. The notion was adopted.

The meeting was adjourned.

rule be approved as
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Gretchen O. Lfils
Sccretary

The Honorable Mike Ross

The Honorable Vicki V. Douglas

Co-Chairpersons
Legislative Rule-Making Review Committee

Capitol Building
Charleston, West Virginia 25311

Dear Senator Ross and Delegate Douglas:

Re: Proposed Residential Board and Care Home Licensure Rule,64 CSR 65

The Department recently completed its analysis of and responses to public comments

received regarding the proposed revision of Residential Board and Care Home Licensure Rule,

64 CSR 65, and frled the agency-approved rule with the Legislative Rule-Making Review

Committee and the Secretary of State. Unfortunately, ^ staff were finishing the rule and the

associated documentation, they realizsdtoo late that they had erred in determining the new ninety-

day post-comment deadline for filing the rule with the Committee, and that the rule would be filed

a week late.

The Department respectfully requests that the Committee accept the rule for review despite

the late filing, and offers the followingexplanation for the lenglhy time involved in preparing the

rule for filing with the Committee.

Development of the proposed rule has been an extensive and time-consuming process._An

earlier version of the proposed amended rule, offered for public comment in the summer of 1994'

was intended for revl"* by the 1995 Legislature. However, the scope and substance of the

comments received indicated the need for a major rewrite and additional opportunity for public

comment. The present revision represents an attempt to be sensitive and responsive to provider

concems while continuing to provide necessary protection for and recognition of the needs of
residential board and care home residents and families within the limits of existing laws. The

revised draft rule was filed for a public comment period ending on July 31,1995. Upon request, the

comment period was extended through August 21, 1995 . Again, the Department received extensive

comments and suggestions to evaluate.

GasSon Caperton
Governor

STATE OFWESTVIRGINIA
DEPARTMENT OF HEALTH AND ET'MAN RFSOT'RCES

December 12,1995



The Honorable Mike Ross
The Honorable Vicki V. Douglas
Page2
December 12,1995

As has been the case throughout the last two years, staffwere also working concurently on
a revision ofPersonal Care Home Licensure Rule, 64 CSR 14. Because the two types of facilities
have somewhat similar resident populations, the Department believes it important and reasonable
to have these two rules the same or similar where appropriate. Therefore, the development process
has involved working with the two rules, although because of litigation, the timing constrainls have
been different. More specific details regarding the personal care home rule will be submitted when
the agency-approved revision of that rule is submitted to the Committee later this month.

The Department believes that it would be counterproductive to begin a new public hearing
process at this time. It would be more effrcient to have the results of legislative review and
consideratiorq ratherthan to initiate a new public comment process which would be costly, both for
providers and the State, and, to some extent, repetitious.

The Department wishes to inform the Committee that it has agreed with Judge Copenhaver
to file this rule with the Secretary of State on December 15, 1995 to request approvafto put the rule
into effect on an emergency basis. The rule is the subject of a court order,and the coutt and th.
Departrnent believe that implementation of the provisions of the revised rule are long overdue, from
the point of view of improved and clarified protection of residents, for compliance with State and
federal law, and to provide providers with a regulatory situation that is more staUte and as responsive
to their concems as possible under current law.

I hope that the Committee will accept the rule according to the provisions of W. Va. Code
$ 29A-3-9. Thank you for your attention in this matter.

Very truly yours,

(W/'%t't'o'tu
en O. Lewis

GOLjs
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rIsLE 47
LEGISI.ATIVE RT'LES

DIVISTON OF ENI'IRONMENTAL FROIIECTION

SERTES 38G
PROPOSED WA'SIE IIRE ldnNAGEllENr RUIJE

47-38G-1. GENERAL.

1.1. PURPOSE, SCOPE AND e-PpLrCABrLXry.

1.1.1. Purpose. This rule is intended to meet the
requirements of Chapter 20, Article LL, Section 8(c)r as
amended. That section directed the Division of Environmental
Protection to promulgate rules in accordance with the So1id
Waste Management Board Plan established under Chapter 20,
Article 11, Section 8(b) to properly handle and nanage waste
tires and used tires.

L.L.2. Scope. This legislative rule establiEhes
requirements for the proper handling and management of waste
tiies and used t,ire! including permitting and reporting
procedures pertaining to any facility or activity that
generates, piocesses, or otherwise reuseE or recycles tireE by
whatever means.

1.1.3. ApplLcabitity. This rule applies to any Person _orpersons who- manage, collect, store, transport, recycler_
process, dispose o5 othenvise handles waEte tires and used
tires after June L, L996 in the State of West Virginia, except
as provided in section 3.1 of this rule.

L.2. AII'IIEORITY: West Virginia Code S22-1-3. ' $22-L-3a. r S20-
LL-8 (c) .

1.3. LEGISITATIVE MANDAIE: Effective ilune Lt +995 L996t it, will
be unlawful to deposit tires in a solid waste facility in West
Virginia: Provided, however, That reasonable and necessary
exceptions to such prohibition may be, and arer included in
this rule (West Virginia Code 520-LL-8{a}).

1.4. FILING DATE:

1.5. EFFECTIVE DAIE:

1.5. INCORPORAIION BY REFERENCE. Whenever state statutes or
rules are incorporated into this rule by reference, !h"
reference is t,o the statute or rule in effect on the effective
date of this rule.
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47 -38C-2. DEFTNTUONS.

The following definitions specifically apply to this rule
are listed accordingly. All other definitions unique to W.
Code 522-L5-2 and 47 CSR 38 are fully incorporated into
rule by reference.

and
Va.

this

2.L. "Access Road" means all roads providing access to a solid
waste facility from a road that is under federal, state t or
local authority, or internal roads providing access from one
portion of the facility to another.

2.2. "AutomobLle Dealer" means any business engaged in the
sale of new automobiles, trucks or motorized recreational
vehicles in the State of West Virginia.
2.3. "Bond" means any performance bond or other form of
financial assurance provided by W. Va. Code S22-L5-1L and the
Solid Waste Management Regulations (47 CSR 38).

2.4. "Chief," means the Chief of the Office of Waste Management
of the West Virginia Division of Environnental Protection or
his authorized representative.

2.5. "Department of fransportation SImbol" means the
identification number placed on new tires mandated by the
Federal Motor Vehicle Safetv Standards for motor vehicleq and
motor vehicle equipment pursuant to Section L03 of the National
Traffic and Motor Vehicle Safety Act of 1966, as a.urended.

2.5 . "D.O.T. Regulated Tireo means any tire that was
-a1-- ----r !--- !r---- - t- aJ--r ---l-- BL!-^n ^- |f.--^l

tr . a .. r r!---lt

identified with a Department of Transportation Symbol.

*2.7 . "Sale and/or Selling" includes exchange, consignment,
barter, gift, and offer for sale. SaIe and/or selling includes
the removal of tires from a stock of merchandise by a wholesale
distributor, or a retail tire dealer, for its own use.



*.L8. "shredded gfaete rLreg" means tires or tire derived
material, which has been processed by shredding to particle
sizes not greater than 72 square inches t ot approxinately 6
inches by L2 inches.

2.9. "Storage Cell" means a dedicated area for lonq term
storage for waste tires or tire derived material located within
an approved solid waste disposal facility for the purpose of
Iong term storage for the eventual retrieval for marketing
purDoses.

*2.LO "fire" means any continuous solid or pneumatic rubber
covering designed to encircle the wheel of a vehicle and may
include the following types of tires: passenger car tires,
Iight- and heavy-duty truck tires, high speed industrial tires,
bus tires, and special service tires (including militaryt
agricttlturat, off-the-road, recreational/aI1 terrain vehicle,
and slow speed industrial).
*.2.LLs "Tire Dealer" means any person or persons engaged
in the business of selling tires to an end user in the State of
West Virginia.

*.LL1L "f Lre Derived Materi.al" means any shreddedt
chipped, crumb rubber or other such tire material that has been
processed from a tire, used tire or waste tire.
Za*;..2J3- "Used f:lre" means any tire that was originally used
for the purposes defined under "tires", but has sufficient
tread life or can be recapped for marketability to be safely
reused for those seme purposes.

iffifF.LLrL "Vector" means any insect, rodent r ot other organism
capable of directly or indirectly transmitting infectious
diseases or pat,hogenic organisms from one person to another or
from an animal to a person.

*;l#.2g15g "Waste fire Chips" means tires or tire derived
materials that have been reduced to particle sizes not greater
than 2 inches by 2 inches.

#F.2.J5.- "Waste fLre" means any tire that was originally
used for those purposes defined under "tire" r oE "used tire"
and which has been discarded or is not suitable for its
original intended purpose: Provided, That a tire is no longer
considered to be suitable for its original intended purpose
when it fails to meet the ninimum requirements to pass a West
Virginia motor vehicle safety inspection. Used tires located
at a comercial recapping facility or tire dealer for the
purpose of being reused or recapped are not considered to be a
waste tire.



i#.\LT . "Waste fLre Eauler" means any person or persons who
collects waste tires from a tire dealer or other sources and
transports waste tires in this state, but shall not include a
Person or persons who haul waste tires generated by their own
business activity, persons hauling their own tires t ot where
the hauling of waste tires to a solid waste facility is
incidental to business activities. Provided that: a waste tire
hauler must be a Certificated Motor Carrier regulated by the W
Public Senrice Comrnisslon to lawfully transport waste tires.
iHt2.L8. "$[aste fire Monofill" means an approved solid waste
facility where waste tires are placed for the purpose of long
term storage for eventual retrieval for marketing purposes,
provided that, they are not mixed with any other solid waste.

2+?.LL9- "Waste fLre Processing Fact Ltty or ActivLty" means
a solid waste facility or activity who accepts waste tires
generated by sources other than the owner or operator of the
facility for processing by such means as cutting, splitting'
shredding, quartering, grinding, etc. or otherwise breaking
down waste tires for the purpose of disposal, reuse, recycling
and/or marketing.

ifi'-+n

Z+*'Z.ZO. "$[ho].esale Dj.stributor" means a person or persons
who distribute tires to tire dealers in this state or to its
own retail establishments in this stat,e.

47-38G-3. WASIE IIRE I{ANAGEMENI AND PERUTTIING REQUTREIIENES.

3.1. APPLICABILITS.

3.1.1. Regulated Facilities and Activj.tLes. This rule
applies to any person or persons who generate, collect,
Lransport, store, process, reuse, dispose, or othensise nanage
waste tires and used tires after June L, A995 L996t in the
State of West Virginia.

3.L.2. PenaltLes. Any person who wiIIfully or negligently
violates the provisions of the "So1id Waste Management Act"
Chapter 22, Article 15, or any permit or order issued pursuant
to Article L5 or rule pursuant to 47 CSR 38G is subject to the



same criminal penalties as set forth in Chapter 22, Article llt
Section 24.

3.1.3. Reasonable and NecessarT ExceptLons to nroht bl,tt ng
fl,re MaterLal from Disposal in LandfLlls. Reasonable and
necessary exceptions to the prohibition of depositing waste
tires in a solid waste facility, which will occur on June L,
a995 L996 are provided and allowed by Chapter 20, Article LL,
Section 8(a). These exceptions include:

3.1.3.8. Waste rLre MonofLlls. Monofills offer the
advant,age of providing a long term storage site for waste tires
or tire derived uraterial, while mini-urj-zing the risk of vector
attraction, fire and leachate generation until such ti-me that
markets are further developed for reuse and recycling.

3.1.3.b. Alteraati.ve Datly Cover. Tire derived
material nay be substituted for daily cover material at solid
waste facilities not to exceed an application frequency of two
consecutive days: Provided, however, that the substitution for
daily cover material shall fio't be exempt f rom the-tater-toitid

monthlY tonnage limits imPosed on
IandfilIs.

3.1.3.c. Reuse as Select Waste. Tire derived material
may be beneficially reused as a substitute mat,erial for the
first eight (8) feet of select solid waste by being placed on
the protective cover of the composite liner system and shall be
exemFt from the state solid waste assessment fee and monthly
tonnage li-urit imposed on landfills when beneficially reused for
this purpose: Provided, however, that the permittee is required
to keep daily logs and include in the monthly tonnage report
the amount (t,onnage) of t,ire derived material beneficially
reused for this purpose.
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3.2. PERUITS

3.2.1.
FacilLty. A

REgUIRED.

Waste fire
pernit must

MonofilL and
be obtained

Waste ri.re ProcessLng
fron the chief prior to



the installation, establishment, construction or operation of a
waste tire monofill or waste t,ire processing facility.
Provided that, a portable tire grinder or shredding machine
sha1l not constitute a waste tire processing facility, unless
determined other*rise by the chief .

3.2.1.d. llaste ri,re Processi.ng Activlty. A per:mittee
of an approved solid waste facitity may apply to the chl-ef for
a minor permit modification to conduct waste tire processing
activities at the facility: Provided, That such activities
fully comply with this rule.

3.2.1.b. Vfaete rLre Monofill Storage CeLl. A permittee
of an approved solid waste facility may apply to the chief for
a minor pernit modification to install and operate a designated
storage ceII for the placement of waste tires and/or tire
derived material at the facility: Provided, That the
designated storage celI is located at least two hundred (200)
feet from all solid waste disposal cells and fully comply with
this ru1e.

3.2.2. ExceptLons to Pemits RequLred. Waste tires or tire
derived material that is used as an alternative or supplemental
fuel shall not require a solid waste facility permit or be
regulated under this rule: Provided, That the facility
utilizing such mat,erial is pemitted and regulated by the
Office of Air Quality within the Division of Environmental
Protection or other state regulatory agency.

3.2.2.a. Use Of Waste llLres As A Raw Material
Feedstock. A facility or pilot project which utilizes waste
tires as raw material feedstbck in a process such as pyrolysis,
cryogenics, (chemical/thermal) or high pressure waterjetting to
break down waste tires into their respect,ive constituents of
crumb rubber, polyester or nylon fiber, steel belts and other
constituents not, herein specified to develop new and/or
recyclable materials shall not require a solid waste facility
pernit or be regulated under this rule: Provided, That the
facility is permitted and regulated including the handling,
storage, and stockpiling of waste tires consistent with this
rule by the Office of Air Quality, Office of Water Resources or
other appropriate state regulatory agency. Additionally, the
chief may allow pilot or test projects using the latest best
available technology in his or her determination that a per:mit,
is not required.

3 .2.2.b. Benefl,ciaL ApplLcatLons For Waste ILres.
Who1e waste tires or tire derived material which are reused in
the application of constructing retaining waIIs, rebuilding
highway shoulders and subbase, building highway crash
attenuation barriers, feedhoppers or wat,ering troughs for
livestock, playground equipment, boat or truck dock



construction, house or building construction, go-cart/motorbike
or race track barriersr oE other beneficial applications not
hereln specified, shall not require a solid waste facility
pernit or be regulated under thiE rule: Provided, That waste
tires nay not be reused as fencing, as erosion control
structures, along stream banks or river- banks or reused in any
manner where human health or the environment, as deterurined by
the chief, is put at risk. The chief shall have the authority
to determine if an unreasonable number of waste tiree are being
stored andlo'r for an unreasonable length of time for beneficial
application and may take enforcement action including the
removal of said tires.
3.3. PERUIT A-pptrIcArION REQUIRETIENTS.

3.3.1. Regulatory Requiremeats. Unless othenvise approved
by the chief in writing, all applicants for a waste tire
monofill/st,orage cell or waste tire processing facility
permit/activity shall comply with the - permit application
requirements of 47 CSR 38 Section 3.7. r ?s applicable, and the
following additional requirements:

3.3.2. Projected $taxLmum Quanttty/fonnage Infomation. The
proposed annual quantity/tonnage of waste tires and tire
derived material to be received, processed and stored at the
processing facility/activity shall be stated in the
application. The maximum quantity/tonnage received, processed
and stored at, any given time, nray not exceed a projected
(quarterly) three month supply. However, if the applicant can
verify a market or an end ilJ for the tire derived material by
co?ies of signed contractual agreements, the applicant may be
eligible, if approved by the chief in writing, to receive,
process and store at any given time, up to a six month supply:
Provided, That no more waste tires and tire derived material
shall be received at the facility unt,il the previous rnaximum
quantity/tonnage allowed by the ctrief to be received, processed
and stored has been removed from the facility for marketing.

3.3.3 . Market AaalysLs fnfomatLon. A market analysis
relating to waste tires and tire derived material shall be
provided by the applicant including:

3 . 3 .3 . a. Identi,f icatLon of Potenti.al and VerLf Led
Markets. A listing of specific infomation ut,ilized by the
applicant to identify potential and verified markets for the
material to be received and processed at the facility shalI be
provided. Data supplied must also include any material quality
requirements of the potential market contacts, market pricing
structures, as available and applicable; and the identification
of marketing services available for assistance in product
quality or material preparation and transportation.



3.3.4. Flow DLagram. The applicant shall provide a flow
diagra.m along with a narrative description of the operation and
activities involving the flow of the waste tires from their
receipt,, processing into tire derived material, storage and
transport to market (end use). There must be sufficient
explanation in the flow diagra-ur and narrative descriptions to
explain the complete flow of the proposed facility's operation
and activities.

3.3.5. Emergency Response Pl.au. An emergency response plan
must be included in the application that includes, at a
minimum, the following:

3.3.5.8. Notl,f,ication Procedures. A notification
procedure to srunmon emergency assistance from the local police
departments, fire departments, Division of Environmental
Protection and state or local emergency response teams. This
procedure must be posted at the facility's office in a
conspicuous location and at the main entrance gate visible and
Iegible to the public.

3.3.5.b. Fire Plan. The application shall include a
written fire plan with a description of the procedures to be
implemented, detailed map depictfng location of existing and/or
proposed fire hydrants, water supply lines, fire extinguishers
or fire ponds if no fire hydrants are to be included in the
facility operation or activity and any other proposed fire
control equipment. The fire plan must be designed to
effectively control a worst case scenario tire fire which could
occur at the facility.
3.4. PERIIIT APPLXCATION FEES.

3.4.1. Amount. The applicat,ion fees are two thousand five
hundred dollars ($21500) for a wast,e tire processing facility
and three thousand dollars ($31000) for a waste tire monofill
and one thousand dollars ($11000) for a waste tire processing
activity or waste tire monofill storage cell.

3.1L.2. Incomplete AppJ.LcatLon Fee. The Division of
Environmental Protection may require an additional fee of t,en
percent (108) of the applicable application fee for any
application refiled due to deficiency or incompleteness.

3.5. DtrNIMttM DESTGN el[D CONSTRUCTION REQUTRE!,IENIS FOR A I{ASIE
rIRE PR@ESSING FACILITS OR ACIIVITY.

3 .5. 1. Perimeter Security. A waste tire proces.sing
facility or activity must be secured and enclosed within a
minjmum six ( 6 ) f oot high woven wire or chain link perimeter
fence with a lockable entrance gate and an emergency exit gate
at another location.



3.5.2. Grade. No portion of the surface of the ground on
which waste tires or tire derived material is stored may be
less than two percent or greater than eight percent in grade.

3.5.3. Accegs Roads. AIl access roads including fire
Ianes/fire breaks and the buffer zone must be designed and
constructed for all weather conditions with proper storm
drainage provisions.

3.5.4. Access Floru and Restrictions. The facility shall be
designed in a manner that, restricts unauthorized access. Signs
shall be posted at the main entrance gate that direct persons
entering the facility during regular business hours to report
to the sit,e of f ice.

3.5.5. Storage PIan for Waste Ei.re and fire DerLved
MateriaL. The storage plan must address the receiving and
handling of waste tires and tire derived material at, to and
from the facility. The plan must address the following items
at, a minimum:

3.5.5.?. Storage ReguLremeats. The facility or
activity must be designed to receive, process and store a
quantity/tonnage of waste tires and tire derived rnaterial in
accordance wit,h the provisions of section 3.3.2. of this rule.
Include in the application, t,he calculations necessary for
deter:mining the quantity/tonnage.

3 .5.5.b. Other SoLtd Waste Materl,als. All
niscellaneous solid waste materials generated as a result of
operations must be properly disposed at an approved solid waste
facility within one week after being received and/or generated
at the facility;

3.5.5.c. SLze RestrictLoa on Storage PLles. Piles of
whole waste tires or tire derived material must not exceed
fifteen (15) feet in height,, one hundred (100) feet in length
and fifty (50) feet in width at the base.

3.5.5.d. Location of Storage Piles. Waste tire and
tire derived material storage piles at the proposed facility or
activity must be shovrn on a map in sufficient detail including
t,he length, width and height of each storage pile and the
location and dimensions of all fire lanes/fire breaks and
buffer zones.

3.5.5.e. Spacing of Storage Pl,les (Fire Lane/FLrE
Break). Wast,e tire and t,ire derived material storage piles
must have a minisum fire lane/fire break spacing of fifty (50)
feet between piles at the base and fifty (50) feet from
buildings or other structures at the base. Fire lanes/fire
breaks must be maintained free of any obstructions at all times



so that emergency fire fighting equipment will always have
access in the event of an incident,.

3.5.5.f. Buffer Zone. A buffer zone of fifty (50) feet
wide minimum shall be provided between the perimeter fence and
any storage piles. The buffer zone must be kept clear of
weeds, trees, vegetation, debris or other materials that may
restrict access to all portions of the facility by emergency
fire fighting equipment.

3.5.6. Vector Control PIan. A vector control plan shall be
subnitted that includes the following:

3.5.6.a. Methods of Vector Control. A description of
how storage piles and any fire pond impoundment will be
maintained to prevent and/or control mosquito breeding and
harborage of disease carrying vectors. Methods of acceptable
vector control may include, but are not Iirnited to, the
following:

3.5.6.8.4. CoverLng of Storage Pile. Covering by
plastic sheets or other impermeable barriers, other than soilt
to prevent the accumulation of precipitation in whole tires;

3.5.6.a.8. Chemi,cal freatment. Chemical treatment
t,o eliminate harborage or breeding nay be utilized, providedt
That any chemigal t,reatment program utilized as part of the
vector control plan must be approved by the West Virginia
Department of Agriculture.

3.5. ldrNrMItM DESTGN AND CONSTRUCTXON REQUTREI{ENIS FOR A
WASTE TIRE ITIONOFII.L OR STORAGE CEI,L.

3.6.1. Unless othe:rsise approved by the chief in writing,
the f ollowing specif ic requ-ilements must be f ollowed in
designing and constructing a waste tire monofill or storage
cell.

3.5.1.8. Liner System. A liner system shall consist of
the following elements:

zone.

with 47
prepared
regard to

3.6.1.a.A. Subbase;

3.6.1.a.8. Compacted soil liner; and

3.6.l.a.C. Leachate collection and protective cover

3.6.1.a.D. Daily Q.A. /Q.C. reports in accordance
CSR 38 Sect,ion 4.5.5.b.I. as applicabler shall be
and maintained in a bound log book at the site in
liner system construction.
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3.6.1.b. The subbase portion of the liner systen shall
consist of a cleared and grubbed natural ground surface capable
of supporting the entire liner system.

3.6.1.c. The compacted soil liner shall:
3.6.1.c.4. Be a ninimum compacted thickness of one

(1) foot;

3.6.1.c.B. Be compacted in six (6) inch lifts;
3.6.1.c.C. Be no more permeable than 1 x L0-6 cm/sec

based on laboratory and field testing;
3.6.1.c.D. Be free of particles greater than two l2l

inches in any dimension;

3.5.1.c.E. Be placed without domaging the subbasel

3.5.1.c.F. Be placed during a period of time when
both the air temperature and the soil temperature are above
freezing so that neither the compacted soil nor the subbase are
frozeni

3.6.1.c.G. Have a slope of at least two percent (2Zl
to facilitate the drainage of any leachate across the liner
surface; and

3.6.1.c.8. Be designed, operated, and maintained so
that the physical and chemical characteristics of the liner and
its ability to restrict the flow of constituents t ot leachate
is not adversely affected by the leachate.

3.6.1.c.I. The construction of the compacted soil
liner shall be certified by a ![\l registered professional
engineer and a Q.A. /Q.C. report shall be subnitted to the chief
prior to the placement of the leachate collection and
protective cover zone.

3 .5.1.d.
zone sha1l:

The leachate collection and protective cover

3.6.1.d.A. Create a flow zone between the compacted
soil liner and waste tires and/or tire derived material more
permeable than L X L0-J cm/sec based on laboratory and field
testing. The leachate collection zone including the piping
system must be designed and placed on a minimum slope of two
percent (2Zl to facilitate efficient leachate drainage and
prevent ponding on the compacted soil liner;

3.6.1.d.8. Be at least nine (9) inches thick;

Lt_



3.6.1.d.C. Be constructed of soil or earthen
materials to ensure that the hydraulic leachate head on the
compacted soil liner does not exceed one (1) foot at the
expected flow capacity from the drainage area except during
storm events;

3.6.1.d.D. Be comprised of clean soil or earthen
materials that contain no debris, plant material, rocks t ot
other solid material larger than one-quarter (L/41 inch in
diameter and no materiat wlttr sharp edges;

3.6.1.d.E. Be graded, uniformly compacted, and
smoothed;

3.6.1.d.F. Be installed in a nanner that prevents
damage to the compacted soil liner; and

3.6.1.d.G. Contain a perforated piping system
capable of intercepting liquid within the leachate collection
zone and conveying the liquid to control collection points.
The piping system shall also meet the followingt

3.6.1.d.G.(a) The slope sizing and spacing of the
piping system shall assure that liquids drain efficient,ly from
the leachate collection zonei

pipinssysremt-f;t";l'n"'*f}.3Hli8f rmJf"T1""i.n:9":"ii",T"
3.5.1.d.G.@

perpendicular to the flow;
The pipes shall be installed

3.6.1.d.G. (d) The minimum diameter of the
perforated pipe shall be four (4) inches with a wall thickness
of Schedule 40 or greater;

3.6.1.d.G. (e) The pipe shall be capable of
supporting anticipated loads without failure based on facility
design;

3.6.1.d.G. (f) Rounded stones or aggregates shall
be placed around the pipes of the piping system. The stones or
aggregates shall be sized to prevent clogging of the pipes and
damage to the composite liner;

insrarredi,,l'?;1;1;t"'Itt.t"ffri."tr"n"ttnt"Jff ff ',"fnt"t"""::
and monitoring. Manholes or cleanout risers shall be located
along the perimeter of the leachate collection piping system.
The number and spacing of the manholes or cleanout, risers shall
be sufficient to insure proper maintenance of the piping system
by water jet flushing or an equivalent method; and
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correction svst'em

3.6.1.d.8. The construction of the leachate
collection and prot,ective cover zone shall be certified by a tiM
regis!,ered professionar engineer and a e.A. /e.c. report- shall
be submitted to the chief plior to the placement of waste tires
or tire derived material in the monofil1.

3.7. GEIIERAX. OPERATXONAL REQUIREMENES.

3.7.1. General RequLrements for a waete tire monofill or
processLng factlity activl,ty. unless othenrise approved by the
chief iq writinq, no person may operate a waste [Lre monofilr,processing facility or activity ttrat does not conform to an
approved plan of operation and the following:

3.7.1.E. Provisions must be made to secure the facility
from theft, vandalism and fire, which may include posting a
sgcurity guard during non-operational hours if so dilected by
the chief;

3.7.1.b. Confining windblown material within the
operational area and controlling dust and noise;

3 .7 .1 . c. Installing and maint,aining surf ace water
diversion ditches around the areas;

3.7.1.d,. Access to the monofill facility/activity must
be restricted through the use of fencing (woven wire or chain
link not less than six feet in height;

3.7.1.€. Effective means must be taken to control
flies, rodents, vectors, insect,s and vermin;

3.7.1.f. A supervisor must be on duty at the facility
at all times while it is open;

3.7.1.9. The main entrance gate and emergency exit gate
must be kept locked when an attendant is not on duty;

3.7.1.h. All burning is prohibited;

3.7.1.i. AII topsoil within the facility construct,ion
Iimits shall be salvaged and stored/seeded within the property
boundaries for use in the facility closure; and

3.7.1.j. Who1e waste tires nust be cut into at least
four (4) near equal portions r ot split into at least two (21
near equal portions r ot shredded or chipped prior to placement
in a monofill.

1_3



3.7.2. General RequLrements for fire Dealere. Tire
dealers shall be required to accept D.O.T. regulated tires if
offered by their customers in exchange for tires purchased in a
quantity eaual to the number of tires purchased at the point
of transfer.

3.7.2.a. A tire dealer may temporarily contain one

shall be in a safe and orderly manner which does not constitute
solid waste disposal.

3.8. REcoRD KEEprNc e![D REpoRrrNG REeurREMENls.

3.8.1. RECORD KEEPING and ReporbLng RequLrements. RECORD
KEEPING and reporting requirements for waste tire
monofills/storage cells and processing facilities/activities
shall include the following:

3.8.1.a. Quarterly Reports. Quarterly reports shall
be submitted to the chief prior to the fifteenth day of the
next quarterly reporting period on forms provided by, or
acceptable to, the chief. More specifically, the report must
include:

3.8.1.a.4. Date, quantity and origin of waste tires
and tire derived rnaterial received at the facility;

3.8.1.a.8. Quantity/tonnage of waste tires and tire
derived material processed at the facility;

3.8.1.a.C. Quantity/tonnage of waste tires and tire
derived material stored at the facility;

3.8.1.a.D. Name, address, telephone numt'er and
certificated motor carrier identificat,ion numbers of the waste
tire haulers transporting waste tires and tire derived material
to and from the facility, including the quantity/tonnage of
waste tires and tire derived material so transported.

3.8.1.b. Problems, ConditLons or Chaages. Also,
describe in the quarterly report, any fires, vector or
environmental problems, other conditions, or chdnges in the
facility's operational procedures. In regard to fire, vector
or environmental problems which have occurred, describe steps
taken to prevent a reoccurrence.

3.8.1.c. FestLcLde Application. fdentify the namet
type and quantities of pesticides used during the reporting
period for vector control.
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3 . 8. 1 . d. ferm of RECORD KEEPING.retain records of the quarterly reports at
less than five (5) years.

The permittee must
the facility for not

3.8.2. AnnuaL RECORI! KEEPINC and Reporttag Requirements for
fire Dealers.

the ,name, address, telephone number and certificated motor
carrier identification numbers of the waste tire haulers and
the nunrlcer of waste tires transported from the tire dealer by
the waste tire haulers. These Lecords must be made available
fgr inspection bv the Chief or by his authorized representative
within five (5) days upon request. AII reqordi shall be
retained for a period of nbt less-than three (3) years.

+res
@

@
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3.8.3. Public NotLce RequLrements for fLre Dealers. Tire
dealers are required to post written notices on at least 8 ,inch by L1 inch poster -learly visible to aII customers and
containing the universal recycling slmbol and the following
Ianguages (Notices are available from the Division of
Environmental Protection. )

3.8.3.a. WASTE TIRE II{A}IAGEMENT

3.8.3.b. It is iIlegal to i-mproperly discard a rrast€
tire in West Virginia;

3.8.3.c. St,ate rules require us to accept D.O.T.
regulated wast€ tires if offered by our customers in exchange
for rrew tires purchased @ in a quant,ity at;..-l=ast
equal to the number of rrew tires purchased at the point of
t,ransf er;

3.9.3. d.
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A fee may be charged by the tire dealer
for the proper disposal of the waste tire.
3 .9. BoI{DrNc Ar[D FrNAt[crAL essuRAllcE RE9UTREMENTS FoR wAsrE
IIRE PROCESSING FACIIJTTIES. I{ONOFII.LS AIID STORAGE CEIfiS.

3.9.1. Bonding. Bonding shall be in the amount of S61000
Per acre with a minimum a.mount of $101000, as specified in
Section 22-L5-L2 of t,he Code. An additional bond of two
dollars per whole waste tire to be received and stored at any
given t,ime as projected in the application and/or pernit shall
be required *re
nortoffis. Such two dolIar per tire bond will not be released
until aII tires are removed from the waste tire processing
facility, waste tire monofill or storage cell.
3 . 10. cLosnRE REQUTREUENTS FOR A WeSrE IIRE I,IONOFIT,L/STORAGE
CEX..L OR PR(EESSING FACTLITY/ACUVTII.

3.10.1. Closure of a Waste rj,re MonofLll/Storage CeIl or
Processing Facility/ectivity. Should a facility or activity
cease operations, or be required to do so by any agency, aII of
the requirements of 47 CSR 38, Section 5 shall be complied with
as applicable including, but not lfuuited to, those specified
below:

3.10.1.a. Removal of MLscellaneous ldaterLals. All
miscellaneousr waste materials including but not 1i'rrited to
wheel rj-us, hubcaps, paper, trucks, trailers, containers,
machinery and other items or debris remaining at the facility
at closure shall be removed and taken to a Division of
Environmental Protection approved solid waste facility for
reuse, recycling and/or disposal as provided in Section 3.9.L
of this ruler Do bond may be released until all provisions of
this rule have been met.

3 . 10. 1 . b. SecurLty During
trailers, containers, struclures and
until removedl

3 . 10. 1 . c. Revegetatl,on. AIl
graded, mulched and seededp and

Cloeure. All trucks,
machinery sha1l be secured

disturbed ground shall be

3.10.1.d. Sediment and EroEion Control Structureg.
Sediment and erosion control structures shall be installed and
maintained as necessar1l to comply with 47 CSR 38 Section
4.5.2.c.

3.10.1.€. Faciltty Closure PIan. All applicants must
submit a closure plan in the permit application.

3.10.2 Stom lrlater. Storm water and surface water drainage
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must be directed away from the facility or activity in a nanner
consistent with state water quality standards.

3.10.3. Closure Cap f,or a Waste fi,re Monofill. A closure
cap shall inmediately be installed over the final placement of
waste tires or tire derived material consisting of:

3.10.3.a. A substantial separat,ion filter cloth to
prevent, soil or any other material from coming in contact with
the tire material; and

3.1O.3.b. A minimum of one (1) foot of intermediate
cover soil shall be placed and compacted directly over the
filter clot,h to create a fire break, minimize the inflow of
precipitation and to protect the filter cloth from damage; and

3.1O.3.c. A final one (1) foot minimum layer of soil
sloped not less than three percent (3E) nor more than twenty-
five percent (252) grade shall be placed and compacted directly
over the intermediate cover and revegetated (a.mendnrents, mulch,
seed) as applicable in accordance with 47 CSR 38 Section 4.5.6.

3.1O.3.d. Daily Q.A. /Q.C. reports in accordance with 47
CSR 38 Section 4.5.5.b.I. as applicable, shall be prepared and
maintained in a bound log book at the site in regard to the
closure cap construction.
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FrcdVanKirk, P-8.
Seceter5r

Q6nmimiougr. of t{ithwgyg

''senator Mike Ross, Co-Chair
Legislative Rulemaking Review Committee
Room MB47
State Capitol
Charleston" West Virginia 25305

Delegate Vicki V. Douglas, Co-Chair
Legislative Rulemaking Review Committee
Room MB47
State Capitol
Charleston, West Virginia 25305

Dear Senator Ross and Delegate Douglas:

Re: Revisions to Rule 45CSR2l; Emissions of Volatile Organic Compounds

The West Virginia Department of Transportation has closely followed the development of the
above referenced rule because of its implications regarding possible highway funding and
construction sanctions . As you are aware, the rule has been developed by the West Virginia Division
of Environmental Protection, Offrce of Air Quality (OAQ), and proposes to amend the existing
45CSR2l by relaxing certain requirements on industry. We are particularly concerned about possible
revisions beyond those proposed by OAQ that may further rela:< requirements for large facilities. We
appreciate this opportunity to bring our concerns to your attention.

The attached paper summarizes the WVDOTiDOH position regarding the rule. This offfice
strongly supports the OAQ rule as presently proposed. We oppose further modifications which might
jeopardize our ability to meet federal air quality conformity requirements. These requirements are
mandated for areas that fail to meet air quality standards, and they continue to apply once an area is
redesignated to maintenance area status. However, the requirements become much more difficult -
if not impossible - to meet if the area slips again into an ozone non-attainment designation.

Gaston Caperton
CrOVerUOr

WEST VIR,GINIA
DEPARTMENT OF TRANSPORTATION

1900 Kanawha Boulevard East . Building Five. Room 109
Charf eston, West Vi rg in ia 25305-0440 . 3Ml 558-0444

December 15, 1995



Senator lvlike Ross
Delegate Vicki V. Douglas
December 15, 1995

Page2

Achieving attainment of air quality standards has proven to be an extremely challenging and
arduous task for many areas of the county. Control of volatile organic compounds is generally
considered necessary to attain and maintain the ozone standards. We believe that continued
maintenance will become more difficult in the future, even under the best of circumstances. As can
be seen on the attached charts, ozone levels in our maintenance areas have been increasing over the
past few years. They have reached the point that ozone exceedances have already occurred,

.. threatening a return to non-attainment conditions.

As the charts also illustratg transportation sources represent a relatively small portion of total
emissions in West Virginia, and their emissions reduction potential is proportionat;ly even lower.
At the same time, any further reductions from transportation sources would be most difficult to
obtain. Should any of our maintenance areas fail to maintain air quality standards, penalties on this
agency would be inordinately harsh and would be felt most directly by West Virlinia motorists.

Any revisions to Section 40 that would relax existing state standards beyond the level
proposed by OAQ would place our transportation program in several counties in very serious
jeopardy. It would be difficult to over-emphasize the threat to many needed highway projects should
any of our regions revert to air quality non-attainment status. We believe the OAQ has proposed a
fair and reasoned approach to this iszue, and we urge your support for the revisions propoiedby that
office. We would be happy to discuss this matter further with you or to answer any questions you
might have.

We urge you to take a few moments to review the attached summary and charts, and to
consider the implications to our state's transportation program as you review and recommend
legislative revisions to existing air quality rules.

Very truly yours,

f)rlglnal Sigrred Sr

frsci VrnKi rh

Fred VanKirk
Secretary -
Commissioner of Highways

FV:Ww

Attachments



PROPOSED REVISIONS TO SECTION 40
REGULATION OF VOLATILE ORGA}TIC COMPOUNDS

WVDOT-DOH POSITION
December 1995

Federal law enacted as part of the Clean Air Act Amendments of 1990 states that
transportation plans, programs, and projects within air qrrality non-attainment areas must meet
strict air quality "conformity" requkements promulgated by the Federal EPA.

With regard to air quality and its regulatioq Cabell-Wayne, Kanawha-Futnarq and Wood
Counties are the areas of major concern to West Virginia's transportation program at this
time. These counties were formerly designated non-attainment for ozone.

A decline in emissions in the early Nineties (attached charts 1,2 , and3) enabled the above
non-attainment areas to be redesignated (by the Federal EPA) to maintenance status. This
had the effect of easing conformity requirements somewhat. However, as shown in the
attached charts, ozone levels are again approaching or exceeding allowable standards in these
counties.

Highways are among the first to receive Federal sanctions in the event of an area slipping into
non-attainment. Such sanctions can amount to a virtual freeze on Federal-aid highway funds
in the affected counties. Should any of the above counties slip back into non-attainment,
capacity-improving projects there would be jeopardized.

Sample projects of concern would be the proposed regional airport, if it were located in
Putnam County, and its proposed access roads; capacity-improving projects in the I-64
corridor in Kanawha, Putnam, Cabell and Wayne Counties; the proposed l-73 corridor
highway in Wayne County; improvements to 8th Avenue in Huntington; the Merrick Creek
connector in Cabell County; upgrading of US 35 to four lanes in Putnam County; the
completion of Appalachian Corridor "D" in Wood County; and several other projects
intended to add roadway capacity in these counties.

Autos only account for 24.3% of the total emissions, as shown in attached chart 4. Section
40 Point Sources account for 40.8% of the total.

Emission reductions from a vehicular Inspection and Maintenance Program would account
for only L6% of possible reductions (attached chart 5). Section 40 emitters could account
for a32.6%o reduction.



Waiting for violations to trigger redesignation to non-attainment, and the consequent
activation of contingency measures, would mean that highways and motorists would be hit
first. However, they represent the source least able to reduce emissions in the above counties.

Under existing Federal law, EPA may require an Inspection and Maintenance Program if a
maintenance area reverts to non-attainment.

Should the Inspection and Maintenance Program(s) not prove effective, Transportation
Control Meazures may have to be proposed by West Virginia and approved by EPA. These
Transportation Control Meazures could directly affect the way West Virginia motorists in the
affected counties could use their vehicles, as well as the costs for such use. Transportation
Control Measures have proven very unpopular in other states.

Although West Virginia motorists would almost certainly view Transportation Control
Measures as extreme, experience in other states has shown these measures to be relatively
ineffective in reducing overall emissions.

Any area that fails to meet certain Clean Air Act Amendments requirements for two years can
face a Federal Implementation Plan developed for that area by EpA.

WVDOT zupports the WVOAQ's proposed Section 40 legislation and believes that it should
be enacted without modification to avoid transportation project delays and the possible
imposition of an Inspection and Maintenance program for motor vehicles.
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Parkersburg (Wood), WV
Recorded Ozone Maximums: 1983-1995

Hourly Peak Ozone Levels:ppm
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H untington (Cabell-Wayne), WV
Recorded Ozone Maximums: 1983-1995
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Ozo:lte, JUla:i ntg:nance, Areas
Comparison of Potantial Reduction Programs' Effectiveness
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ENVIRONMENTAL QUALITY BOARD
1615 Vasbington Streeg East, Suite 301
Charleston, West Virgirda 253L L -2L26

Qc/')ss&ffiz
Fa* (304) 558-089

December 12" 1995

Charles R. Jenldns
Chalrnan

Gaston Capemon
Governor

Delegate Vicki Douglas and Senator Mke Ross, Cochairs
Legislative Rule-Making Review Commiuee
Building l, Room 152

1900 Kanawha Blvd.
Charleson, West Virginta 25305-047 0

RE: Legislative Rule 46 CSR 1, Requirements Governing Water Quality Standards

Dear Delegate Douglas and Senator Ross :

As you are aware, the Board has submiued proposed revisions to the rule identified above

for consideration by your committee in the upcoming legislative session. Those revisions alter the
provision known as the "five mile ruIe," which restricts discharges in the zone above drinking
water intakes.

The West Virginia Manufacturers Association recently approached the Board's technical

advisor, seeking to negotiate c€rtain changes in the proposed revisions to the five mile nrle.

The Board has declined to negotiate further with the WVMA on the proposed rule.

The Board's decision not to engage in further negotiations on this rule is based on our
commitment to the public comment process established for legislative rulemaking activities. As

you are aware, the prospect of revisions to the five mile rule resulted in significant public interest

during the 1995 legislative session. Since that time, the Board has made a strong effort to provide

the public with ample opportunity to comment on the proposed revisions to the five mile rule.

The Board held trvo public meetings to accept comments on the proposed changes as well as a 30

day public comment period during which we received numerous comments addressing a variety of
concerns about amending the five mile rule.

The Board considered these comments carefully and, in fact, revised the proposed version
of our rule to address some of the concerns raised during the comment period. We believe that
the proposal before you is a fair compromise which alleviates the economic hardship ofthe
current requirement while ensuring the protection of the waters which serve as the drinking water
supply for the citizens of the state. The Board feels that to consider further changes requested by
the WVMA after the close of the public comment period would be unfair to the many other
parties who showed an interest in and provided comments on the proposal.



We appreciate your consideration ofthis matter and look forward to assisting you in your
consideration of the proposed rule.

Sincerely,

MLftQ"J,*
Charles R. J6nkins, Ph.D.
Chairman



ENVIRONMENTAL QUALITY BOARD
1615 Washington Street, Esst, Suite 301
Charleston, West Virginia 253LL -ZLZ6

(3c4')5584@2
Fax: (30,f) 55&0899

December 12.1995

1,*1 tvf rufa-r
. 'fY1 a e*t us

Charles R, Jsrhne
Chairman

Gaston Caperton
Govetnor

Delegate Vicki Douglas and Senator Mike Ross, Cochairs
Legislative Rule-Making Review Committee
Building l, Room 152

1900 Kanawha Blvd.
Charlesoq West Virginia 25305 -047 0

RE: Legislative Rule 46 CSR 1, Requirements Governing Water Quality Standards

Dear Delegate Douglas and Senator Ross :

As you are aware, the Board has submitted proposed revisions to the rule identified above
for consideration by your committee in the upcoming legislative session. Those revisions alter the
provision known as the "five mile ruIe," which restricts discharges in the zone above drinking
water intakes.

The West Virginia Manufacturers Association recently approached the Board's technical
advisor, seeking to negotiate certain changes in the proposed revisions to the five mile rule.
The Board has declined to negotiate further with the W\ 4A on the proposed rule.

The Board's decision not to engage in further negotiations on this rule is based on our
commitment to the public comment process established for legislative rulemaking activities. As
you are aware, the prospect of revisions to the five mile rule resulted in significant public interest
during the 1995 legislative session. Since that time, the Board has made a strong effort to provide
the public with ample opportunity to comment on the proposed revisions to the five mile rule.
The Board held two public meetings to accept comments on the proposed changes as well as a 30

day public comment period during which we received numerous comments addressing a variety of
concerns about amending the five mile rule.

The Board considered these comments carefully and, in fact, revised the proposed version
of our rule to address some of the concerns raised during the comment period. We believe that
the proposal before you is a fair compromise which alleviates the economic hardship of the
curent requirement while ensuring the protection of the waters which serve as the drinking water
supply for the citizens of the state. The Board feels that to consider further changes requested by
the WVMA after the close of the public comment period would be unfair to the many other
parties who showed an interest in and provided comments on the proposal.



We appreciate your consideration of this matter and look forward to assisting you in your
consideration of the proposed rule.

Sincerely,

  ..1 f)
MLftVt;-

Charles R. /nkins. Ph.D.

Chairman



Concerns Industry Has Regarding The Environmental Quality Boardts
Proposed Changes To \ilater Quality Standards

The Five Mile Rule

Changes to the West Virginia Water Quality Standards (46 C.S.R. 1) that were proposed
by the Environmental Quality Board are more stringent than needed to protect human health.

Under the proposed rule, wastewater dischargers that are located more than 100 miles
from a public water supply intake must meet the same low discharge limits as a discharger located
I mile away from the intake.

Dischargers should be subject to strict limits if their wastewater discharge could affect the
quality of water drawn into a public water supply. Expensive treatment should not be required
where the discharger could have no effect on the public water supply an) /vay.

Public health is protected if the water drawn into the public water supply meets the criteria
established by the Environmental Quality Board for that purpose. Meeting that same criteria
outside of mixing zones, for a distance of 5 miles upstream, provides an extra measure of
protection. Meeting the same criteria more than 5 miles upstream is overkill and should be deleted
from this rule.

The Board's rules for protecting public water supplies are more stringent than those of
neighboring states.

Recommendation - The Category A criteria should apply in all areas (except mixing zones)
within five miles of a public drinking water intake.

B. Mixing Zones For Bioaccumulative Substances

Denying mixing zones results in much lower permit limits, which requires significant
additional treatment and added expense.

A blanket prohibition on mixing zones for substances that may bioaccumulate is
unnecessary. Chronic water quality standards are developed after taking into account pollutants'
capacity to bioaccumulate. The areas these criteria do not apply make up a small fraction of the
total area of streams and rivers inhabited by aquatic life.

Before this stringent restriction is imposed the Board should be required to demonstrate
its justification for the restriction and allow public review of any data it is relying upon.

Recommendation - AIIow mixing zones for bioaccumulative substances.



o Guide to lVest Virginia Manufacturer Association's
Proposal for Changing TVater Quality Standards

The West Virgnia Manufacfirer Association (WVI,IA) proposcs changes to three zubsections

ofthe West Vrginia Water adiry Standards - $$5.2.c., 5.2.m. and 6.2. The e'ffect of these changes

would be to impose Category A criteria for the protection of public water zupplies within 5 miles of

a public water intake, with more stringent limits allowed one-half mile upstream of an intake. The

changes proposed by the WVMA would eliminate the Environmental Quality Board's (EQB)

ame,ndments that deny mixing zones for bioaccumulative pollutants and imposed Category A limits

even on dischargers a hundred miles from the nearest downstream water intake. The W\IIVIA

changes would protect the environment while removing unnecessary burdens on industry.

How to Read This Mark Up

The amendments proposed by the EQB in A.r$sq 1995 are left in their original strikethrough

and underline form. Language in the EQB's proposed rule that the W\IN,IA would delete is redlined

(shadowed), while language the WVMA would add is in bold typeface. After each passage there is

a brief italicized clarification of the change the lilVMA is advocating.



o Proposed Changes to Water Qudity Standards

A. Changes to Section 5

5. I . In the permit review and plaming process or upon the request of a permit applicant

or permittee, the chief may establish on a case-by-case basis an appropriate mixing zone.

5.2 The following guidelines and conditions are applicable to all mixing zones:

a. The chiefwill assign, on a case-by-case basis, definable geometric limits for

mixing zones for a discharge or a pollutant or pollutants within a discharge. Applicable limits shall

include, but may not be limited to, the linear distances from the point of discharge, zurface area

involvemen! volume of receiving water, and shall take into account other nearby mixing zones.

Mixing zones shall take into account the mixing conditions in the receiving strearn (i.e. whether

complete or incomplete mixing conditions exist). Mixing zones will not be allowed until applicable

limits are assigned by the chief in accordance with this section.

b. Concentrations of pollutants which enceed the acute criteria for protection

of aquatic life set forth in Appendix E shall not exist at any point within an assigned mixing zone or

in the discharge itself unless a zone of initial dilution is assigned. A zone of initial dilution may be

assigned on a case-by-case basis at the discretion of the chief. The zone of initial dilution is the area

within the mixing zone where initial dilution of the efluent with the receiving water occurs, and

where the concentration of the efluent will be its greatest in the water column. Where a zone of

initiat dilution is assigned by the Chief, the size of the zone shall be detemined using one of the four

alternatives outlined in Section 4.3.3 ofEPA's Technical Support Document for Water Quality-Based

Toxics Control (WN50512-90-001 PBgl-127415, March l99l). Concentrations of pollutants shall

not orceed the acute criteria at the edge of the assigned zone of initial dilution. Chronic criteria for



o the protection of aquatic life may be exceeded within the mixing zone but shall be met at the edge of

the assigned mixing zone.

health. Human health criteria may be exceeded within an assigned mixing zone. but shall be met at

Oischarees anO mixine zones onthe drinkingwater intake. *Triiil#il[ffif#i,iffi i#'fiffifi,*

zone for human health criteria shall be established on a stream which has a seven (7) day. ten (10)

year return frequency of 5 cfs or less.

The WWVA arges deletion of the redlined language in $5.2.c, above.

m. The Chief may establish for any discharge located one half mile or less

upstream of a Category A public water supply intakg eflluent limitations for the protection

ef firrmtn health that require additional removal of those pollutants than otherwise would be

provided by this section.

The WMA urges adaption of $5.2.m, above.



o B. Changes to Section 5

6.2. Category A - Water Supply, Public. - This category is used to describe waters

whicb after conventional tearment, are used for human consrmpion. This category includes streams

on which the following are located:

a. All community domestic Water supply systems;

b. All non-community domesticWater $pply systems, (.e., hospitalg schools,

etc.);

c. All private domestic Water systems; and

d. All other surface Water intakes where the Water is used for human

consumption;and

This use, and the associated criteria, shall apply to only the stream

segment extending upstream from the intake for a distance of five miles. (See Appendix B for

partial listing of intakes)

The WMA urges addition of this language to $6'2', above

rffi#x#

The WMA urges deletion of the redlinedmaterial'

C. Changes to Section 7

7.2 Applicability ofWate,r Quafity Standards. The following strall apply at all times unless

a specific exception is granted in this section:

a. Water Use Categories as described in Section 6'



o A Based on meeting those Section 6 definitions, fiibutaries or strearn

segments may be classified for one or more Water Use Categories. When more than one use exists,

they shall be protected by criteria for the use category requiring the most stringent protection'

fi#H#"d"r#fuji fHfifi#CIffiffi

#lid#.fi iffi,,+,iutffiiffi p'r";,fiffiff

$ffi ::###::*tffi itdirfsififfi#i{t#f-eft $

The WMA urges deletion of this subsection.
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PROPOSED REVISIONS TO SECTION 40

REGULATION OF VOLATILE ORGANIC COMPOUNDS

WVDOT-DOH POSITION
December 1995

Federal law enacted as part of the Clean Air Act Amendments of 1990 states that
transportation plans, programs, and projects within air quality non-attainment areas must meet

strict air quality "conformity" requirements promulgated by the Federal EPA.

With regard to air quality and its regulatio4 Cabell-Wayne, Kanawha-Putnam, and Wood
Counties are the areas of major concern to West Virginia's transportation program at this
time. These counties were formerly designated non-attainment for ozone.

A decline in emissions in the early Nineties (attached charts l,2 , and 3) enabled the above

non-attainment areas to be redesignated (by the Federal EPA) to maintenance status. This
had the effect of easing conformity requirements somewhat. However, as shown in the
attached charts, ozone levels are again approaching or exceeding allowable standards in these

counties.

Highways are among the first to receive Federal sanctions in the event of an area slipping into
non-attainment. Such sanctions can amount to a virhral freeze on Federal-aid highway funds
in the affected counties. Should any of the above counties slip back into nOn-attainment,
capacity-improving projects there would be jeopardized.

Sample projects of concern would be the proposed regional airport, if it were located in
Putnam County, and its proposed access roads; capacity-improving projects in the I-64
corridor in Kanawha, Putnarn, Cabell and Wayne Counties; the proposed I-73 corridor
highway in Wayne County; improvements to 8th Avenue in Huntington; the Merrick Creek
connector in Cabell County; upgrading of US 35 to four lanes in Putnam County; the
completion of Appalachian Corridor "D" in Wood County; and several other projects
intended to add roadway capacity in these counties.

Autos only account for 24.3oh of the total emissions, as shown in attached chart 4. Section
40 Point Sources account for 40.8% of the total.

Emission reductions from a vehicular Inspection and Maintenance Program would account
for only 1.6% of possible reductions (attached chart 5). Section 40 emitters could account
for a32.6Yo reduction.



Waiting for violations to trigger redesignation to non-attainment, and the consequent
activation of contingency measures, would mean that highways and motorists would be hit
first. However, they represent the source least able to reduce emissions in the above counties.

Under existing Federal law, EPA may require an Inspection and Maintenance Program if a
maintenance area reverts to non-attainment.

Should the Inspection and Maintenance Program(s) not prove effective, Transportation
ControlMeasures may have to be proposed by West Virginia and approved by EPA. These
Transportation Control Measures could directly affect the way West Virginia motorists in the
affected counties could use their vehicles, as well as the costs for such use. Transportation
Control Measures have proven very unpopular in other states.

Although West Virginia motorists would almost certainly view Transportation Control
Measures as extreme, experience in other states has shown these meazures to be relatively
ineffective in reducing overall emissions.

Any area that fails to meet certain Clean Air Act Amendme,lrts requirements for two years can
face a Federal Implementation Plan developed for that area by EPA.

WVDOT supports the WVOAQ's proposed Section 40 legislation and believes that it should
be enacted without modification to avoid transportation project delays and the possible
imposition of an Inspection and Maintenance Program for motor vehicles.



Gharleston (Kanawha-Putnam), lrw
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Parkersburg (Wood), WV
Recorded Ozone Maximums: 1983-1995

Hourly Peak Ozone Levels:ppm
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Huntington (Gabell-Wayne), WV
Recorded Ozone Maximums: 1983-1995

Hourly Peak Ozone Levels:ppm
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