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TENTATIVE AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
SuNDAY, JAaNuARY 9, 1994, 9:00 a.m. ~ 5:00 p.M.

SENATE FINANCE CoMMITTEE Room - M-451

1. Approval of Minutes - Meeting December 14, 1993
2. Review of Legislative Rules:
a. Division of Health

Hospital Licensure

b. Air Pollution Control Commission
To prevent and control air pollution from the
emission of sulfur oxides

c. Air Pollutien Control Commission
Requirements for operating permits

d. Board of Examiners for Registered Professional Nurses
Standards for Professional Nursing Practice

e. Board of Examiners for Registered Professicnal Nurses
Disciplinary Action

f. State Commission on Aging
West Virginia Long-Term Care Ombudsman Progran

g. Tax Division
Charitable Raffle Boards and Games

h. Division of Environmental Protection
Groundwater Protection Act Fee Schedule

i. Division of Environmental Protection
bam Safety Regulations

. Division of Envirenmental Protection ‘
Underground Storage Tank Regqulations

k. Pivision of Environmental Protection
Underground Injection Control Fee Schedule

1. Division of Environmental Protection
Commercial Hazardous Waste Management Facility
Siting Fees



Division of Environmental Protection
Yard Waste Composting

Pivision of Environmental Protection
Lead Acid Battery Regulations

Attorney General
Legislative Rule Pertaining to the West Virginia
Consumer Goods Rental Protection Act

Commercial Hazardous Waste Management Facility Siting
Board
Commercial Hazardous Waste Management Facility
Siting Board Certification Requirements

Board of Investments
Administration of Consolidated Pension Fund

Tax Division ,
Pollution Control Facilities

Lottery Commission
State Lottery Rules

Lottery Commission
Video Lottery Games

Division of Environmental Protection
Groundwater Protection Requlations

Division of Environmental Protection
Groundwater Protection Regulations, Coal Mining
Operations

Division of Environmental Protection
Hazardous Waste Management Requlations

Division of Environmental Protection
Groundwater Quality Standard Variances

Division of Environmental Protection
Sewage sludge management requlaticns

Other Business:



Sunday, January 9, 1994

9:00 a.m., - 5:00 p.m. ILegislative Rule-Making Review Committee
ode §29A-3-10

Keith Burdette Robert "Chuck®" Chambers,

ex officio nonvoting member ex officic nonvoting member
Senate House

Manchin, Chairman Gallagher, Chairman

Grukb Douglas

Anderson Compton

Macnaughtan Huntwork {absent)

Minard Burk

Boley Faircloth

The meeting was called to order by Mr. Manchin, Co-Chairman.
The minutes of the December 14, 1991 meeting were approved.

Debra Graham, Committee Counsel, reviewed the rule proposed by the
Division of Health, Hospital Licensure, stated that the agency has
agreed to modifications and answered questions from the Committee,
Dr. Lynn Welch, Marshal University, Bill Ashby, WV Association of
Professional Paramedics and Ken Jozefczyk, Director of Pharmacies at
West Virginia University addressed the Committee and responded to
questions.

Mr. Anderson moved that the proposed rule 1lie over until the
Committee's afternoon session. The motion was adopted.

Mike Mowery, General Counsel, House Judiciairy, explained that the
rule proposed by Air Pollution Control Commission, To prevent and
control air pollution from the emission of sulfur oxides, had been
laid over at the Committee's November meeting. He reviewed his
abstract on the proposed rule. Dave Flannery, Counsel of Pittsburg
Steel and Dale Farley, Chief, Division of Air Quality, addressed the
Committee and responded to questions.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Mowery reviewed his abstract on the rule proposed by the Air
Pollution Control Commission, Requirements for operating permits, and
responded to guestions from the Committee.

Ms. Douglas moved that the proposed rule be approved. The
motion was adopted.

Ms. Graham explained the rule proposed by the Board of Examiners
for Registered Professional Nurses, Standards for Professional Nursing
Practice, and stated that the Board has agreed to technical
modifications.



Ms. Compton moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed the rule proposed by the Board of Examiners
for Registered Professional Nurses, Disciplinary Action, and stated
that the Board has agreed to modifications.

Mr. Gallagher moved that the proposed rule be approved as
modified. The motion was adopted.

Marjorie Martorella, Counsel to the House Committee on Government
Organization, reviewed her abstract on the rule proposed by the State
Commission on Aging, West Virginia Long-Term Care Ombudsman Program,
stated that the Commission has agreed to modifications and responded
to questions from the Committee. Carolyn Riffle and Joanne Rich,
Commission on Aging, answered questions from the Committee.

Ms. Douglas moved that Section 11.1.2 of the proposed rule be
modified to provide that regional and volunteer ombudsman present
identification cards to the administrator or his or her designee when
entering a long-term care facility. The motion was adopted.

Mr. Gallagher moved that the proposed rule be approved as
modified. The motion was adopted.

Alison Patient, Counsel to the House Finance Committee, explained
the rule proposed by the Tax Division, Charitable Raffle Boards and
Games, stated that the agency has agreed to modifications and answered
questions from the Committee. John Montgomery, Counsel, Tax Division,
responded to questions from the Committee.

Ms Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Environmmental Protection, Groundwater Protection Act Fee
Schedule, stated that the Division has agreed to technical
modifications and answered questions from the Committee.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Division of
Environmental Protection, Dam Safety Regulations, and stated that the
Division has agreed to technical modifications. Eli McCoy, Chief of
the Office of Water Resources, answered questions from the Committee.

Ms. Compton moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Environmental Protection, Underground Storage Tank
Regulations, and stated that the Division has agreed to technical
modifications. Max Robertson, Chief, Cffice of Waste Management,
answered questions from the Committee.



Ms. Compton moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Division of
Environmental Protection, Underground Injection Control Fee Schedule,
and stated that the Division has agreed to technical modifications.

Ms. Compton moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed the rule proposed by the Division of
Environmental Protection, Commercial Hazardous Waste Management
Facility, Siting Fees, and stated that the Division has agreed to
technical modifications. Michael McThomas, representing the WV
Manufacturers Association, responded to cuestions from the Comnmittee.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Environmental Protection, Yard Waste Composting, and
stated that the Division has agreed to technical modifications.

Ms. Compton moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Division of
Environmental Protection, Lead Acid Battery Regulations, and stated
that the Division has agreed to technical modifications.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Attorney General, Legislative Rule Pertaining to the West Virginia
Consumer Goods Rental Protection Act, and stated that the Attorney
General has proposed modifications to the proposed rule. Donald
Darling, Senior Deputy Attorney General, Consumer Protection Divisioen,
distributed and explained modifications to the proposed rule and
answered gquestions from the Committee..

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Commercial Hazardous
Waste Management Facility Siting Board, Commercial Hazardous Waste
Management Facility Siting Board Certification Requirements, and
stated that the Board has agreed to technical modifications. Mr.
Robertson answered questions from the Committee.

Mr. Gallagher moved that the proposed rule be approved as
modified. The motion was adopted.

Mr. Manchin stated that the Division of Health and other
interested parties had reached agreement on proposed modifications to



the proposed rule entitled Hospital Licensure. Kay Howard, of the
Regulatory Division, Division of Health, explained the proposed
modifications and answered questions from the Committee.

Mr. Burk moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Patient reviewed her abstract on the rule proposed by the
Board of Investments, Administration of Consolidated Pension Fund, and
stated that the Board has agreed to modifications, which she
distributed.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Patient explained the rule proposed by the Tax Division,
Pollution Control Facilities, stated that the Division has agreed to
modifications and responded to questions from the Committee.

Ms. Douglas moved that the proposed rule be approved. The motion
was adopted.

Ms. Patient reviewed her abstract on the rule proposed by the
Lottery Commission, State Lottery Rules, and distributed propocsed
modifications. Richard Boyle, Director of the Lottery Commission,
answered guestions from the Committee.

Mr. Manchin moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Patient explained that the Committee should request that the
rule proposed by the Lottery Commission, Video Lottery Games, be
withdrawn. She told the Committee that in October, the Supreme Court
of Appeals ruled that the statute authorizing the wvideo lottery was
unconstitutional since it did not have sufficiently specific standards
by which the agency could promulgate the rule. Therefore, it would be
improper to promulgate a rule pursuant to this statute. Mr. Boyle
stated that he does not have the authority to withdraw the proposed
rule, but that he would recommend the action tc the Commission at its
next meeting.

Mr. Manchin moved that the proposed rule be withdrawn. The motion
was adopted.

Ms. Patient explained her abstract on the rule proposed by the
Division of Tax, Business Investment and Jobs Expansion Tax Credit,
Small Business Tax Credit, Corporate Headgquarters Relocation Tax
Credit. Mark Morton, General Counsel for Revenue Operations,
responded to questions from the Committee.

Mr. Minard moved that the proposed rule be placed at the foot of
the agenda. The motion was adopted.

Mr. Mowery explained the rule proposed by the Division of
Environmental Protection, Groundwater Protection Regulations. David



Yousey, representing the WV Manufacturers Association, distributed a
list entitled “Agreed Changes to Groundwater Protection Regulations®
which contained proposed modifications which had been agreed to by the
Division. He also presented the Committee with a second list entitled
"West Virginia Manufacturers Association Changes to Proposed
Groundwater Protection Regulations" which contained changes proposed
by the Association which were not agreed to by the Division. Mr.
McCoy addressed the Committee regarding the proposed modifications and
changes.

Mr. Minard moved that the proposed rule be modified to include all
of the Manufacturers*' Association's proposed modifications and changes
on both lists. Mr. MacNaughtan asked the Chair if the question was
divisible and the Chair ruled that it was. Mr. Minard asked unanimous
consent to withdraw his motion. There being no objection, the motion
was withdrawn.

Mr. MacNaughtan moved that the question be divided between the
agreed to modifications on the first list and the proposed changes on
the second list. The motion was adopted.

Mr. MacNaughtan moved that the Committee modifiy the propesed rule
to include all of the agreed to proposed modifications on the first
list, except for No. 2 on that list. Mr. Norm Steemstra, representing
the West Virginia Citizen Action Group, and Mr. Flannery addressed the
Committee regarding the proposed modifications and answered questions
from the Committee. Mr., Grubb requested a roll call vote. The motion
was adopted 8-3,

Mr. Burk moved that the Committee amend the proposed rule by
incorporating proposed change No. 2 from the second list submitted by
the Manufacturers' Association. The motion was adopted. (Subseguent
to the meeting, the Division determined that they would accept the
proposed change as a modification, making an amendment unnecessary.)

Mr. Minard moved that the Committee amend the proposed rule to
include the remainder of the Manufacturers' Assoclation's proposed
modifications and changes. Dr. McCoy responded to questions from the
Committee. Following discussion, Mr. Minard asked unanimous request
to withdraw his motion. There being no objection, the motion was
withdrawn.

Ms. Douglas moved that the proposed rule be approved as modified
and amended. The motion was adopted.

Mr. Grubb asked unanimous consent that the Committee request an
updated opinion from the Attorney General on whether or not an agency
can have ex parte communications with interested parties after the
comment perjod on a proposed rule has closed and also whether or not
the Committee may direct an agency to meet with interested parties to
resolve differences on a proposed rule.

Mr. Minard objected to the request for unanimous consent.



Mr. Grubb moved that the Committee request the Attorney General
Opinicn. The motion was rejected.

Mr. Gallagher stated that the next rule on the agenda would be the
rule proposed by the Division of Tax, Business Investment and Jobs
Expansion Tax Credit, Small Business Tax Credit, Corporate

Headquarters Relocation Tax Credit, which had been laid over earlier
in the meeting.

Mr. Manchin moved that the proposed rule be approved. The motion
was adopted.

Mr. Mowery reviewed the rule proposed by the Division of
Environmental Protection, Groundwater Protection Regulations, Coal
Mining Operations, and answered questions from the Committee. Roger
Hall, from the Division, Chris Hamilton, WV Coal Association, and Mr.
McCoy addressed the Committee and responded to guestions.

Mr. Minard regquested unanimous consent that the proposed rule be
placed at the foot of the agenda. There being no objection, the
proposed rule was placed at the foot of the agenda.

Mr. Mowery reviewed his abstract on the rule proposed by the
Division of Environmental Protection, Hazardous Waste Management
Reculations.

Ms. Douglas moved that the proposed rule be approved. The motion
was adopted.

Mr. Mowery explained the rule proposed by the Division of
Environmental Protection, Groundwater Quality Standard Variances, and
answered questions from the Committee. He told the Committee that the
proposed rule needs to be modified to adjust the deadlines in the
propoesed rule.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Mowery stated that the rule proposed by the Division of
Environmental Protection, Sewage sludge management regulations, had
been laid over from the previous meeting and answered questions from
the Committee. Warren Monk, Director, WV Solid Waste Authority,
Richard Rodriguez of Rivesville, WV, Tom Deegan, Director, Kanawha
County Solid Waste Authority, James Kotcon, Sierra Club, Dave
Sutherland, of the Solid Waste Section, WV Envircnmental Council,
addressed the Committee and responded to questions.

Mr. Faircleth moved that the proposed rule lie over until the
Committee's next meeting. The motion was adopted.

Marjorie Martorella explained the rule proposed by the Department
of Health and Human Resources, Child Advocate Office, Guidelines for
Child Support Awards.



Ms. Douglas moved that the proposed rule lie over until the
Committee’s next meeting. The motion was adopted.

Mr. Gallagher stated that the interested parties had been unable
to reach a compromise on the rule proposed by the Division of
Envircnmental Protection, Groundwater Protection Regulations, Coal
Mining Operations.

Mr. Grubb moved that the proposed rule lie over until the
Committee's next meeting. The motion was adopted.

The meeting was adjourned.
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800 D Street, Second Level
South Charleston, Weast Virginia 25303
(304) 744-9842  FAX (304) 744-9889

West Virginia Hospital Association

January 6, 19594

Ms. Kay Howard, Director
Office of Regulatory Services
SLate Capitol complex

Bldg. 3, 5th Floor
Charleston, WV 25305

Dear Me. Howard:

Thank you for the opportunity to comment on the proposed
legislative rule 16-5B-8. A committee of small and rural
directors of nursing met in December and made the following
comments and recommnendations regarding the proposed rule changes.

64-12-10,3 Medical Records and Reports:

There was agreement with the proposed chanhges which allow
additional professionals to receive and transcribe orders from
physiclans £o the patient chart and racord. During our

. discussion, there was agreement that other prefessions should
only receive orders within their scope of practice. For example,
a4 pharmacist could transcribe the verbal order about incereased
or changed medications but not on an X-ray order. The nurses in
this small and rural committees believe these changes will provide
additional, needed flexibility in the smaller facilities where in
Some cases, the nurses are unavailable to take the telephone
order because of other joh demands. We belicwve this will pravide
a high quality level of care that our West Virginia citizens have
come to expect.

AS a committee, we are very comfortable with the proposal that
the individual hospital medical staff by-laws be fhe dogument
which identifies what professions witnin the institution could
also receive orders.

We do have & recommendation about this section of the proposed
rale: the word ‘'certified" should be changed to "registered",
This change would ensure additional protection for the patient.

64-12-12.2.2 Emergency Department:

We support the additional flexibility provided by this change

which allews paramedics to work in emergency rooms. There are

paramedics currently working in many of our small and rural
. hospitals, specifically in the emergency departments. 'This
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Page 2.

arrangement has generally worked very well. There.are still
ghortages of registered nurces in this state. The additionail use

of paramedics in the eémeargency rooms helps to relieve this
shortage.

It is particularly important that the paramedics Werk under the
sSupervision of a registered professional nurse.

Thank you for the Opportunity to comment on these proposed

changes, We would be happy to testify and provide additional
information about these changesg,

Sincerely yours,

:a:m/ﬁ%([/{/m

Renege ger,
Director of Nursing
Boone Memoriald Hospital

Chairperson,
Directors of Nursing small and Rural Committae
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Possible Modification for Hospital Licensure Rule
January 8, 1594

11.9. Coronary Care Unit.

b. The nursing service shall be under the supervision of a
registered professional nurse qualified by training, experience
and ability. At least a minimum of one (1) gualified, registered
prefessional nurse with special training shall be on duty at all
times to give direct patient care. Addittenai-nursing-personnet
shatit-be-avaitebie-consistent-with-the-nursing-care-required-by
the-patientas Cor0£§§§ care—unit staff shall bé under the super-
visign of a registez ofessional nuxse and mav.Jdnclude regis-
tered ‘professiondl _ndrsed, practical nurses_and othér health care
personnel qualifi€d by train;ng and Stake law to provide emergen-—

¢y care si§§§§f . ] aTth Garé\personnel
care funct outs¢3e of the]
the hospftal shail estaBIisﬂ

11.10.4. sStaffing. [of Coronary Care Unit]

11.10.4. staffing.
nd
a. The staffirlg pattern wiit shall depend on the type pa-

tients admjttedJ“the degree or intensity of the illness, as<%e&d
uefl

as the iza ) oﬁ,genprefes onad-practies nurses“a;p-r‘.
healgk cars. pefsoprbt qus ,,,ﬁfﬁf:itﬂg;"- fgar E-Taw to
previde -intenSive E sﬁ"i;ees, and the size and phy31cal ar-

rangement of the unit,

12.2. Emergency Bepartment Services.

12.2.2. Personnel---Fhere-shaii-be-availabte Professional
personnel at-ali-times-whe-are trained in emergency life-saving
measures shall be available at all hours the emergency service is
open. Alsesy Either a physician who is a member of the profes-
stonal medical staff of the hospital shall be available at-ati
times to the emergency department or the hospital shall make
arrangements for physician availability. Emergency room staff
shall be under the supervision of a registered professional nurse
and may include registered prof3551onal nurses, practlcal nurses




64 CSR 12

which {s free from excessive noises of railroads, freight yards,
traffic arteries, schools, playgrounds, airports, etc. The site
shall not be exposed to smcke, foul odors or dust, or be subject
to flooding.

8.2.4. Transportation shall be facilitated by roads which

are kept passable at all times. There shall be walks and parking
areas provided.

8.2.5. An inspection of the site for a proposed hospital
shall be requested in writing and approval shall be obtained from
the state-depertment--of-heaith director before construction is
started.

8.3. New Construction.

8.3.1. For-construction-of--new-hospitels -required-to-be
ticensed;-the-state-department-cf-heaith-has-adopted-Appendix-“As
of--the--publie- health service-reguiations;-Part-53;-Subpart-N;
generai--standards -of - construction-and -equipment;--percaining -teo
the-construction-and-medernizatien-cf-hospitai-and-medicai-facti-
tties;-as-smendeds Hospitals constructed subsequent to the ef-
fective date of this rule shall comply with the General and Psy-
chiatric Hospital sections, as applicable, of the 19%2-393 edition
of Guidelines for Construction and Equipment of Hospital and
Medical Facilities.

8.3.2. Brawings--and--cutline --specifications-for--any--new
hespitai-or-buiidings-to be-used-as-a-part-of-or-itn-conjunction
with-any-institution-required-te-be-iicensed-under-the-provisions
of-Articie -S5B;--Chapter--16;-Code -~of-West -Virginia;-nas-amended
shati-be-presented-in-the-schematic-and-preiiminary-stages-to-¢ ewT
state-department-of-heatth--for-apprevai-prior-to-the-prepara on’ CJN
and-submissien- of--finel- working drawings-and-specification ,—and
before-construction-is-begqun-: Complete construction drawifigs andr
specifications for any hospital construction project-shall be ¢/
submitted to the director for review prior to the beginning of .
work on the project. The drawings and specifications shall in- ﬁ'+‘x
clude architectural, structural and mechanical drawings and spec- % o
ifications and shall be prepared.and signed by an architect reg_ n<
istered to practice in West Virginia. _ N \

‘ 4;¢4“Jf-k) ADERA By

as--Such--drawings-shaii-be = -by-anarchitect - eg&sé}’aga

tered-in-West-Virginias

b:-—Brawn-eo~a-scaie-o£—not-iess-than—one-eighth~£nch—fifﬁ“%wﬁ{
egquais-a-foots-and

¢r--Shati-shoew;-properiy-identified;-the-generai-arrangement
and-construction-of-the-puiiding-and-iocation-of-aki-fixed-equip-
ments

8.4. Additions-and-Alterations;--Conversions-and-€hanges-in

1/7/94 Page 15
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TECHNICAL CHANGES RECOMMENDED BY THE LOTTERY .
TO
179 CSR 1

179-1-2. Definitions

" 2.3. - "Certification” means the day-on which the Multistate Lottery Association certifies the number . -
of winners and authorizes the payment of prizes for the POWERBALL game and winners of any other game .
offered through the Muitistate Lottery Association.

2.132. “Instant Game” - A game in which a ticket is purchased and upon-removal of a latex covering

on the front of the ticket gr the opening of the sealed ticket, the ticket bearer determines his or her winnings,
if any, which are payable upon presentation to a lottery retailer or to the iLottery for pay meﬂt

179-1-5. Games

- 5.2.1. Instant game criteria - The price of an instant game ticket shall pot-be-less—than-one-deliar
($1~—00)—&nd not be more than five dollars ($5.00) except by special promotions authorized by the Director.



Dst /24

&.o1. Applicability. Any producer or importer of
‘L‘—_‘-wage sludge for land applicaticn shall be sub ject to

%7—38D*6. FEE AND BOMDING REQUIREMENTS. -

-

n-refundable fees, as described herein, which zhall be used to
over the costs of the sewage sludge management program. The fees
established herein in pargraphs 6.4.1 and 6.4.8 of this rule shall
be asgessed an forms prescribed by the Chief of the Office of Water
Fescwrces of the Divisicn and shall be paid to zsaid Chief

quarterlyy.

s Mater Duality Management Fund. Fees

callected for land applieation shall be depesited in the zpecial

reverue fund designated the "water quality management fund”
~-Sh~ba except as

established under the provisions of W.Va. Code 20
ctherwise specified herein.

&.3 Bonding. —— The Director may require & surety

bond, depeosit or similar instrument in an amount sufficient to
cover the cost of future environmental remediation from pradlCers

and. importers of sewage sludge.
L.4. Fee Assessments

. b.4.1. - Producers and . importers of sewage sl I
materlal derived from sawage sludge fag land applicat?on sgggf_;;
assessed a sewage sludge management program fee calculated as
#10.00 per actual toem of sludae times the proporticn of selids in
that 3}udge for sludge with maximum metals concentrations not

°‘<cead1ng those listed in Table § of this rule.

. 4.4.2. Froducers and importers of sewage "
material derived from sewage sludge fag land applicat?unségg?? EL
:?Eezged & sewage sludge management program fee calculated as
thdé per actual ton of §1udge times the propoviticn of sclids in
& s?udge for sludges with maxioum metals concentraticns
exceedxpg those listed in Takle 1t of this rule but not exceading
:STemaxlmum metals concentrations contained in Table 2 of this

6.4.3. Al]l sewage sludge placed in, oF upon, oF used
by a solid waste facility or processed o handled, pursuant tc a
permit issued by the division, shall be subject to the same tipping
and cther fees as levied on the discposal of sclid waste under
W.Va. Code 203 Provided that no such fees, arxcepting assessment
fees required by this sectien, shall be levied upon the application
of sewage sludge to land cutside a solid waste facility in
accordance with the statute and this rule.

b4, Fees generated pursuant tc sections 6.4.1 and
&.4.2., shall be reviewed pericdically by the director and shall be
adjusted as necessary tc assure that total cellections shall not

euceed 500,000 per year.



Jenvary 9, 1994

To: Chairman, Joinb Rule Making and Review Committee
Yest Virginisa Legislature

From: Warren Mock, A Director of WVASWA

Re: Commenis for sewage Sludge Composting Rules

Currently the operating guidliines for sewage sludge composting
ape federal TOgs #8503, SB 288 and the WV Attorney general's Opinion.

Pasquala Moscara has & £8aseo filed in federal court challenging
SB 288, .

Another very {mportant congideration
leglslature will be the maessive DEFP reorganization bitl. IF
this monster 1is approved with the provision 1imiting environmen- -
tal rules to be no more siringent then federal rules, and T
hope thils does not happen because of sludpge rogs in particular,
then we will open the door to more Now York sludge 1ike we did
in Webtzel and Brooke countles. Gurrently & class B sewage sludge
facility of 9,999 tons & month has peen sited for Grantown in
Marion County. This facility has also applled to The PSC for &
certificate of Need. IT approved ab 9,999 tons monthly, 1t would
be fifteen times or more the volume nesded for the cities of
Clarksburg, Fajirmont snd Morgant own.

The massive volume of sewage sludge targeted for WV must be
viewed from & 1ong yerm perapectlve and the cumulative effect
on our land and water. If our city 1eaders look bo the future
at this massive sewags sludge burden on Wv's environment, they
will accept the andded cost for local tpeatment In compliance
with SB 288 and rules that carry out those jegislative mendates.
This will be miniscule cosb compared Lo the expense of lesa
regulation.and menitoring leaving virtuelly unregulated
commercialization in sewagse siudge. ta

I urge bthils committee to take action Lo gtrengthen the rules
proposed by DEP so they 8re in hasrmony with the 1aw enactéd
in Lhe passage of 5B 288, ’

-

wWarren Mock

Rt. 12 Box 351
Morganlbown, Wy 265050
Phonet 594 2178
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SUMMARY OF PROVISIONS OF
ATTORNEY GENERAL’S
1994 RENT-TO-OWN RULE

(WITH PROPOSED AMENDMENT)

1. SETS OUT METHODS FOR DETERMINING "RETAIL VALUE" THAT
DEALERS MUST DISCLOSE AND FROM WHICH THE STATUTORY
RATE CAP PASSED LAST YEAR (Retail Value X 2.4) IS
CALCULATED. (This rulemaking required by last year’s bill.)

1.NO PARTICULAR METHOD IS REQUIRED.
2 METHODS OTHER THAN THOSE IN THE RULE ARE ALLOWED.

3 THE ONLY METHOD PROHIBITED IS THE USE OF PRICE LISTS OR
"MANUFACTURER'S SUGGESTED RETAIL" (WHICH ARE TOO
SUBJECT TO MANIPULATION).

4.APPROVED METHODS IN THE RULE INCLUDE

A.Actual retail sales in market area

B.Markup of from 43% to 82% of dealer’s cost (depending on the type
of goods)

C.Retail catalogues

D.Prices advertised by retailers in market area.

E.Book Value

E.Depreciation of used goods

5.DEALERS ARE REQUIRED TO KEEP RECORDS JUSTIFYING THEIR
RETAIL VALUES AND SHOW THEM TO THE CONSUMER
OFFICE OF THE ATTORNEY GENERAL ON REQUEST.

II. DETAILS THE FORMATS ETC. FOR THE DISCLOSURES OF "RETAIL
VALUE", "TOTAL OF PAYMENTS" ETC. REQUIRED BY THE
STATUE FOR PRICE TAGS, CONTRACTS, AND ADVERTISEMENTS.
(This rulemaking required by last year’s bill.)

1.ALL THE DISCLOSURES HAVE TO USE THE TERMS SET OUT IN
THE STATUTE

2.THE ONLY PRICE TAG FORMAT REQUIREMENT IS THAT NO
DISCLOSURE CAN BE "IN FINE PRINT" LESS THAN 3/4 THE

1



SIZE OF THE ANY OTHER DISCLOSURE (USUALLY THE
WEEKLY PAYMENT IS LARGEST SO THE OTHERS CANNOT BE
LESS THAN 3/4 THE SIZE OF THE WEEKLY PAYMENT

DISCLOSURE).

3 THE CONTRACT DISCLOSURES DO NOT HAVE TO BE IN ANY
"PARTICULAR FORM (LIKE FEDERAL TRUTH IN LENDING).
THEY JUST HAVE TO BE BOLDER THAN OTHER CONTRACT
LANGUAGE, GROUPED TOGETHER, LABELED, ON THE SAME
PAGE AS THE CONSUMER'S SIGNATURE, AND FILLED IN
BEFORE THE CONSUMER SIGNS.

4.PRINTED ADVERTISEMENT ONLY HAVE TO MAKE IF THE
PAYMENT AMOUNT IS ADVERTISED. THEN THE DISCLOSURE
REQUIREMENTS ARE SIMILAR TO THE REQUIREMENTS FOR

PRICE TAGS.

5.RADIO AND TELEVISION ADVERTISEMENTS ONLY HAVE TO
MAKE IF THE WEEKLY PAYMENT AMOUNT IS ADVERTISED.
THEN THEY JUST HAVE TO BE DISCERNABLE TO THE

AVERAGE PERSON.

II.OTHER PROVISIONS OF THE RULE:

1.PROVIDE FOR LIBERAL CONSTRUCTION TO PROTECT
CONSUMERS. :

2.CLOSE LOOPHOLES BY REQUIRING THESE KINDS OF CONTRACTS
TO BE EITHER "RENT TO OWN AGREEMENTS" OR
"CONSUMER CREDIT SALES® -- ONE OR THE OTHER BUT NOT

NEITHER.

3. PREVENT THE LAST FEW PAYMENTS FROM BEING HIGHER THAN
THE OTHER PAYMENTS.

4.LIMIT THE ABILITY OF DEALERS TO TAKE ADVANTAGE OF
PEOPLE WHO GET BEHIND IN THEIR PAYMENTS.

5 PROVIDE LANGUAGE THAT DEALERS CAN USE, BUT DO NOT
HAVE TO USE, FOR THE NOTICES TO CONSUMERS OF
REINSTATEMENT RIGHTS ETC. REQUIRED BY LAST YEAR'S

BILL.

6.CLEAR UP AMBIGUITIES IN THE USE OF THE TERMS
"CONSUMER® "PRICE" AND "FINANCIAL ORGANIZATION."
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LRRC Amend Drafi#8
TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 22
LEGISLATIVE RULE PERTAINING TO
THE WEST VIRGINIA CONSUMER GOODS
RENTAL PROTECTION ACT

§ 142-22-1. General.

1.1 Scope. -- This Rule relates to the regulation of rent-to-own agreements under
the West Virginia Consumer Goods Rental Protection Act, W. Va. Code §§ 46A-1-101
et seq. and consumer credit sales under the West Virginia Consumer Credit and
Protection Act, W. Va. Code §§ 46B-1-1 et seq.

1.2. Authority. -- W. Va. Code § 46A-6-103, W. Va. Code § 46A-7-102(e), and
W. Va, Code § 46B-3-10.

1.3. Filing date. --
1.4. Effective date. -

1.5. Penalties. -- Except as otherwise indicated, a violation of this rule constitutes
a violation of the West Virginia Consumer Goods Rental Protection Act, W. Va, Code

§ 46B-1-1 et seq.
1.6. Construction.

1.6.1. This rule shall be liberally construed to protect consumers pursuant
to the West Virginia Consumer Goods Rental Protection Act W. Va. Code § 46B-1-1
et seq. and the West Virginia Consumer Credit and Protection Act, W. Va. Code §§

46A-1-1 et seq.

1] 6.1. 21 The definition of "rent-to-own agrecment” in the West
Virginia Consumer Goods Rental Protection Act 18§ 46B-1-5(17] and the definition of
i v in the West Virginia Consumer Credit and Protection Act [§ 46A-
1-102(13)] shall be construed so that every transaction is either a "consumer credit sale”
or a "rent-to-own agreement"” if the subject matter of the transaction is personal property
which is ¢ used for per family or household purpose d if a natural person
who is not in the business of selling or otherwise dealing with such goods is acquiring
rights to ownership of the goods by paying over time, and if such natural persons has

the right to use or possession of the property before all payments are made.

1



®

1.7. Severability. -- If, for any reason, any section, subsection, sentence, clause,
phrase, or provision of this rule or the application thereef of this rule to any person or
circumstance is held unconstitutional or invalid, such unconstitutionality or invalidity
shall not affect other sections, subsections, sentences, clauses, phrases, or provisions or
its application to any other person or circumstance, and to this end each and every
section, subsection, sentence, clause, phrase, or provision of this rule is hereby declared
severable.

§ 142-22-2. Censtruetiop Definitions.

2.22.1. "Consumer” - To be a consumer for the purposes of the definition of
"consumer” in the West Virginia Consumer Goods Rental Protection Act, W. Va. Code
§ 46B-1-5(2), the consumer does not have to have entered into a rent-to-own agreement.

2.3 2.2. "Financial Organization” — The term "financial organization in the West
Virginia Consumer Goods Rental Protection Act W. Va, Code § 46B-1-5(8), is limited
to banks or savings and loan associations.

2) 3 "Market area” means the geographic area around the dealer’s place of
business at which the dealer enters info rent-to-own agreements with consumers from
which consumers usually travel for the purpose of doing business with a dealer or other

retailer of consumer goods and is presumed to include the county in which the dealer is

located and any contiguous counties.

2.4. "Price” -- The term “price” in the disclosure provisions of the West Virginia
Consumer Goods Rental Protection Act W, Va, Code § 46B-3-7(c)(4) means the amount
of the periodic payment.

2.5. ‘'Increased Periodic Payments” -- The prohibition in the West Virginia
Consumer Goods Rental Protection Act against charging a fee other than a fee
specifically allowed by the code at the time ownership of the goods passes to the
consumer W, Va, Code § 46B-3-8(2) means that a rent-to-own transaction is prohibited
from having one or more periodic payments either at the end of the transaction or at any
time after the first regular periodic payment which is larger than any other periodic
payment.

2.6. "Limitation on Re-Signed Agreement” -- The limitation on the totai of
payments in any rent-to-own transaction in the West Virginia Consumer Goods Rental
Protection Act W, Va. Code § 46B-3-9(d) means that the total of payments of a rent-
to-own agreement between the same consumer, or one of the same consumers, and the
same dealer, or the dealer’s successor, for the same goods as in a previous agreement
shall not be greater than A) The unpaid total of payments for the previous transaction;
plus B) Any other charges due as lawfully provided by the previous agreement and
unpaid; plus C) The amount of one additional periodic payment as provided in the
previous agreement,



*2.7. "Retailer” — The term "retailer” means a person or firm in the business of
making substantial bona fide sales of goods to consumers for cash, check. or other legal
tender. or for which the purchaser uses a credit card of a firm which is not a person
related to the retailer and which is not an individual who is a person related to the
retziler: Provided, That a person or firm is not a "retailer” if the person or firm is a
person related to a dealer or an individual related to a person related to a dealer as the
term "person related to" is defined in W, Va. Code § 46B-1-5(13).

§ 142-22-3. Formula or Method for Ascertaining Retail Value.

3.1. General. — 33-}- Retail value does not include any applicable sale, use,
privilege, excise or documentary stamp taxes payable upon the transfer of sueh the
goods.

3.2, “Retail value" may be established by any of the following methods;
provided, however,-a-+ :-":'-‘-:- ete: "-:.".-; retatl-value-must-have-eecurred e

transaction ‘the sale. the manufacturer’s charge. the publication of the catalogue, the
publication of values, the advertisement or the other evidence of value relied upon must
not_have occurred more than one year prior to the first use of the retail value for a

particular good,

3.2.1 New and Used Goods; Actual Sales -- The retail value of new and
used goods may be established as the price at which goods of substantially similar quality
Sand quantity and substantially similar features changed hands in a bona fide retail sale
between one or more willing selers 'retailers and willing buyers in the normal course
of business of the seller. The proof may come from only one seHer retailer, but the
goods must be sold to more than one buyer. The seller or sellers, and the buyer or
buyers, must not be a person related to a dealer or to an individual who is related to a
person related to a dealer. The transaction must take place in the same market area in
which goods to which the retail value is assigned are marketed. The buyer must have
paid with cash era , check °,other lggal tender and not-p-eredit-eard or a credit card of
a firm which is not a person related to the retailer and which is not an individual who
i rson related to the retailer: Provided, that sales made by a buyer who used a
credit card of a firm that is related to the retailer may be used if the seller is one
approved by the attorney general as a seller who makes substantial sales for cash, check
or other legal tender or who makes substantial sales in which the purchaser uses a credit
card of a firm which is not a person related to the retailer and which is not an individual

who is a person related to the retailer.

3.2.1.1 Any dealer may apply to the attorney general for approval of the use of

3
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sales by a_retailer using a credit card of a person or firm related to the retailer. The
attorney general may require reasonable data from the applicant with regard to a request
for approval. The attorney general must act upon the request within a reasonable time
in light of the data supplied by the applicant, the availability and difficulty in_obtaining
data, and the requested applicability of the use of the sales. An applicant may request
a hearing on the aftorney general’s initial denial of the application. The request for
hearing shall be a contested case for the purposes of chapter 29A of the West Virginia
Code.

3.2.2. New Goods; Mark Up — The retail value of new goods may be established
by multiplying the supplier’s charge, including freight, to the dealer by the following
percentages and adding that amount to the supplier’s charge:

*For kitchen and major appliances: 36% 56%
For electronics: 36% 36%
For furniture: 46% 67%
For jewelry: 45% 82%
For other household goods: 486% 67%

3.22.1 In order to use this method ne rebates, discounts,
incentives, or other value may-be received from the manufacturer by the dealer must be
deducted from the meanufaeturer’s supplier’s charge.

103 9 2.2 The dealer’s supplier’s cost must be determined using the

cost from the supplier of the goods which_is not a person related to a dealer or an
individual who is related to a person related to a dealer, as the term "person related to"
is defined in the West Virginia Consumer Goods Rental Protection Act.

3.2.3. New Goods; Catalogues — The retail value of goods may be
established by the use of a 'eurrent catalogue of a sefter retailer who is not a person
related to a dealer or an individual who is a person related to a dealer, as the term
“person related to” is defined by the West Virginia Consumer Goods Rental Protection
Act W. Va, Code § 46B-1-5(13) retailer. However, sueh-a the catalogue may only be
used if the seller’s eurrent catalogues are approved by the attorney general as a seller
who makes substantial sales for cash “and-net-fer-payment-over-time-by-eredit-eard-or
otherwise- , check, or other legal tender or who makes substantial sales in which the
purchaser uses a_credit card of a firm which is not a person related to a dealer and
which is not an individual who is a person related to a dealer.

3.2.3.1. Any dealer may apply to the attorney general for approval
of sueh a catalogue for use by that dealer. The attorney general may require reasonable
data from the applicant with regard to sueh a request for approval. The attorney general
must act upon sueh request within a reasonable time in light of the data supplied by the
applicant, the availability and difficulty in obtaining data, and the requested applicability
of use of the seller catalogue. An applicant may request a hearing on the attorney

4



general’s initial denial of sueh the application. Sueha The request for hearing shall be
a contested case for the purposes of chapter 29A of the Code—of West Virginia Code.

83 9 4 New or Used Goods: Advertised Price. The retail value of new
or used goods may be established by the posted or_advertised price of a remjlcg in the

same market area for the same goods or goods of like type. features, quality and
quantity.

3.2.5 3.2:4. Used Goods; Book Value -- The retail value of used goods
mz:f be established by the use of publications which are generally distributed and used
and generally relied upon by persons and organizations other than rent-to-own dealers
as sgating fair rparket value.. Jsed—soods—shalne re—a-retatl-value—sreaterthantne

- w

3.2.6 3:2.5. Used Goods; Depreciation - The retail value of used goods
may be established by using straight line depreciation of the goods over eighteen months
of actual rental based on a “new retail value established as allowed by this rule or the
West Virginia Consumer Goods Rental Protection Act, W. Va. Code § 46B-1-1 et seq.

3.3._Limitations --

3.3.1. Used goods shall not have a retail value greater than the retail value -
assigned to that item when the item was offered as new.

153 39 “List Price” or Manufacturer’s Suggested Retail” may not be use
to determine retail value,

3-3- 3.4 Record Retention -- A dealer shall keep sufficient records to document
the retail value of any good. The-type-efrecerds-to-be-kept-shah beoep -the

thed-adopted—teo—d ine—rotail-value: If the actual sales method is used, records
kept shall be the records of sales gathered by the dealer and any surveys or summ ies
made by the dealer. If the mark up method is used, the dealer shall maintain the
supplier’s invoice or other supplier’s records of the price to the dealer of the goods
including rebates. discounts, incentives, or other value received by the supplier from the
dealer. If the catalogue method is used. the catalogues shall be kept. If the book value
valuation method is used. the publication used must be kept. If a depreciation valuation
method is used, the valuation calculation must be kept together with the records used
for the valuation of the new retail value, If the advertising method _is used. then the
retailer’s actual advertisement must be kept. If another method is used, then the dealer
must keep records made at the time the valuation was made, and if the dealer relied
upon records which were not the dealer’s, those records must be kept. All sueh records
shall be retained for the pericd of time any good is owned by the dealer whether or not
the good is the subject of a rental agreement. All-sueh-records—shall-be—subjeet+to

In addition to any other powers of the attorney general and any other duties of dealers

5



provided by law, the attorney general may make reasonable requests for retail value

records of a dealer or dealers to survey or investigate retail value pricing by dealers and

any dealer shall respond to such a request with thirty days.

3.4 Disapproval of Methods. The methods set out in §§3-2:2-3-2.3;324;and
32,5 §3.2 may be used until the attorney general, after a contested case pursuant to
Chapter 29A of the West Virginia Code or other appropriate judicial determination,
disapproves this method because of disparity of the results of one of the aforesaid
methods for determining retail value as compared to retail value as established by the
actual sales method in § 3.2.1.
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158 142-22-4. Disclosures

4.1 General — All disclosures required under the West Virginia Consumer
Goods Rental Protection Act shall be clearly communicated and conspicuously placed so

as to be reasonably understandable and, if in writing, legible.
4.2, Rent-to-Own Agreements.

4.2.1. Every rent to own agreement must disclose the "retail value”, the
“rent-to-own charge”, the "rental period”, the "number of payments”, the "Periodic” or
"Weekly" or "Monthly” payment amount, the “total of all payments”, and whether the

goods are "new", "used" or "previously rented”.

4.2.2. The disclosures set out in the section 4.2.1 must be made on every
rent-to-own agreement before it is signed by the consumer. The disclosures may be
made within sentences or phrases as long as the phrases or sentences are grouped
together without intervening phrases or sentences. The disclosures must be on the same
page and the same side of the page that the consumer signs. The terms labeling the
disclosures must be explained. The disclosures must be grouped together: The terms
labeling the disclosures must immediately precede or follow the disclosures being made.
If the disclosures are not made within the sentences or phrases explaining the terms
labeling the disclosures, the explanations may be made elsewhere though they must be

grouped together without intervening information on the same side of the page signed
by the consumer.

4.2.3. A separate disclosure shall be required for each good or item which
is the subject of a rent to own agreement. When multiple goods or items are the subject

of one rent-to-own agreement the disclosure made in the body of this agreement may be
an aggregate of the values for all goods covered, PROVIDED that the individual price

tag disclosure for each individual item {or a copy) be attached to and become a part of
e rent-to-own a me

4.2 4. The disclosure and the terms labeling the disclosures must be in fype
that is bolder and larger than the surrounding type and 90% _of the remainder of the

printing in the contract, If the disclosures are handwritten must be printed and must be

larger and no less dark than the terms labeling the disclosures.
4.2.5. The disclosures must be labeled with the exact terms used in




subsection 4.2.1 except:

4.2.5.1_The term "Periodic® does not have to be used to label the
disclosure of the periodic payment if the terms "WEEKEY", "BI-WEEKLY", "SEMI-
MONTHLY "or "MONTHLY" are used instead of "Periodic”.

4.2 5.2 The rental period disclosure does not have to be separately
label if the terms " KLY". "BI-WEEKLY". "SEMI-MONTHLY" or
"MO Y" used to label disclosure of the ent amount.

4.3 Display Label.

4.3.1. Every item displayed to a potential rent-to-own customer by a

ealer must have a label ched to it or ed on top of the item which must disclose

must disclose the "retail value", the "rent-to-own_charge”, the “ren riod” . the
"number of payments”, the “Periodic” or "Weekly" or "Monthly” payment amount, the
"total of all payments". and whether the goods are "mew", "used” or "previously
rented". No disclosure or label of any disclosure may be less than 3/4 the size of any
of the other disclosures. The disclosures must be grouped together. The terms labeling

the discl. es must immediately precede or follow the disclosures being made.

4.3.2. The disclosures must be labeled with the exact terms used in
subsection 4.2 except:

4.3.3.1. The term "Periodic™ does not have to be used if the terms
"WEEKLY", "BI-WEEKLY", "SEMI-MQO Y" or "MONTHLY" are used inst ad

of "Periodic” in disclosing the periodic payment amount.

4.3.3.2. The rental period disclosure does not have to be separately
labeled _if e te " KLY" "BI-WEEKLY". "SEMI-MONTHLY" or

"MONTHLY" used to label the disclosure of the payment amoun
4.4 Printed advertisements.

4,4.1. Any printed advertisement which communicates a periodic payment
mount must also disclose the "retail value", the "rent-fo-own charge”, the "ren
period”, the "number of payments”. the "total of all payments”, and whether the goods
"new". "used or "previously rented”. No disclosure can have smaller than

capital letters in six point type of an inch, No disclosure can be less than one sixth the
size of any of the other disclsoures, The disclosures must be grouped together. The
terms labelling the disclosures must immediately precede or follow the disclosure being
made, )

4.4.2. The disclosures must be labeled with the exact terms used in
subsection 4.4,1. except:

4.4.2.1. The term "Periodic” does not have to be used if the terms



"WEEKLY". "BI-WEEKLY", "SEMI-M: Y" or "MO Y" are used instead
of "Periodic” in disclosing the periodic payment unt

4.4.2 2 The rental period disclosure does not have to be separately
labeled if the terms "WEEKIY" “BI-WEEKLY", "SEMI-MONTHLY" or
"MO Y" used to | the disclosure of the payment amount.

4.5 Radio and Television -- Radio and television advertisements which
communicate a periodic payment amount shall also disclose all of the other disclosures
required to be on the price tag except the rent-to-own charge. Each disclosure must be
labeled or described using the terms for the disclosures which must be on the price tag.
Television advertisements may contain only printed disclosures if conspicuously
displayed for a reasonable period of time which would allow a person of average reading
ability to read and comprehend the disclosures.

4.6. Telephone communications -

4.6.1. A dealer shall make all disclosures required by W. Va. Code §
46B-3-7(b) in any "telephone communication with a potential customer.”

_ 4.6.2. For purposes of this rule, a "telephone communication with a
potential customer" means a telephone conversation:

4.6.2.1. Initiated by the dealer for the purpose of soliciting the
consumer to enter into a rent-to-own transaction with the dealer during which a periodic
payment amount is communicated,

4.6.2.2. Initiated by the consumer for the purpose of inquiring
about a rent-to-own transaction during which a periodic payment amount is
communicated. A dealer’s obligation to make the disclosures required under this
subsection shall-be-deemed is considered satisfied, if, after the dealer offers to provide
or attempts to provide the disclosures, the consumer affirmatively states than he or she
does not wish to hear the disclosures; provided, however, that if the consumer
subsequently requests the disclosures, the dealer shall provide them.

§ 142-22-5., Termination Notice.

5.1, A dealer’s notice to terminate a rent-to-own agrecment shall be presumed
to satisfy the requirements of the statute if it is in substantial compliance with the

following format and language:

NOTICE OF TERMINATION AND
NOTICE OF RIGHT TO REINSTATE

You have failed to make your payment(s) due on
Your rent-to-own agreement will terminate

10



seven days from your receipt of this notice. You have failed to make your
payment(s) in the total amount of $

A late charge of $ has been added to the amount
you owe under your rent-to-own agreement.

You may voluntarily surrender possession of the goods rented under
your rent-to-own agreement by making them available to the dealer at the
place where the goods are located.

NOTICE OF RIGHT TO "REINSTATEMENT"
OF YOUR RIGHT TO OBTAIN OWNERSHIP OF GOODS

You have been using item(s) which you got from a rent-to-own
dealer. The rent-to-own agreement gave you the right to own the item(s)
if you paid all of the periodic payments, Now you may have returned the
item(s) to the dealer (or the dealer may have picked them up or repossessed
them from you), or you may just be behind on the payment and the dealer
is seeking payment or return of the goods.

You may have the right to "reinstate” the agreement even though the
dealer has the item(s) back. This means you can pick up making the
payments where you left off. The dealer will return possession of the
item(s) to you. (If the dealer has already rented the item(s) you had to
someone else, the dealer must give you goods that are the same or better
than what you had before.) And, you will have the same right to
eventually own the item(s), if you finish the terms of the agreement, that
you did had before.

You have 60 days from the last day of the last rental period for
which you made a payment (90 days if you have paid 40% or more of the
payments) to go to the dealer and "reinstate” the agreement. If the dealer
has had to repossess or has tried to repossess the goods two time in the
past, the dealer does not have to let you “reinstate” the agreement.

If you want to "reinstate” the agreement and obtain ownership of the
goods, you only have to go to the dealer and do the following:

1) Pay the dealer any payments that have come due
which you have not paid, but only if those payments are due
for periods of time when you actually had the item(s) in your
possession; and

2) Pay the dealer any other fees provided in the written

agreement which have become due, but have not been paid,
and

11



3) Pay the dealer a reinstatement fee of not less more
than $5.00 if that fee is in the written agreement and if the
dealer has possession of the item(s).

5.2. A dealer’s notice to terminate will be effective for purposes of the seven-
day notice period upon actual receipt by the consumer, However, the seven-day notice
period is to be calculated exclusive of the day of its receipt. The burden of establishing
actual receipt shall-be is on the dealer, PROVIDED that notice made by regular mail

roperly addressed and mailed to the last known address of consumer shall be
presumed to have been received by the consumer, and to have been received on the
third day following its mailing.

§ 142-22-6. Transfer of Warranties.

6.1. At such time as maintenance of the goods becomes the responsibility of the
consumer through a transfer of ownership or otherwise, the dealer shall advise the
consumer of any manufacturer’s or supplier’s warranty that may apply to the goods and
any details regarding the warranty and the transfer of the warranty.

6.2. A dealer may comply with subsection 6.1 of this section by:

6.2.1. establishing that the consumer has a copy of the manufacturer’s
warranties;

6.2.2. providing the consumer with a written notice that any remaining
manufacturer’s warranties are transferred to the consumer, if permitted by the terms of
the warranties;

6.2.3. providing the date(s) on which the warranties commenced; and

6.2.4. offering to answer any questions the consumer may have
concerning the warranties.

12



ENDNOTES

1.This language is moved from the next Section which was renamed
"Definitions".

2.Moved here from 3.1.2

3.This new definition is added to define a term used in the
redrafting of several of several later sections.

4.This paragraph was moved to the definition section.

5.This change was made to accommodate the dealers who though the -
6 month limitation in the proposed rule would not fit with some of
the valuation methods proposed. It will also mean they will not
have to make the retail value calculation as often.

6.This term is used in the statute.
7.Uses newly defined term above.

8.This change responds to a complaint by the dealers that it would
be too difficult to find only sales that were made for cash.

9.A technical drafting error was made in the original Rule. The
percentages were mistakenly drafted to apply to the wholesale price
instead of too the retail price.

10.This change and the one above were made to accommodate the small
dealers' complaint that they do not buy directly from the
manufacturer. It still prevents a holding company which owns both
rent-to-own retail companies and appliance wholesale companies from
avoiding the caps on last year's bill by marking up prices when the
good pas through its wholesale subsidiary.

11.8ee endnote 5

12.This change was made to accommodate dealers who said a sale for
pure cash was too hard to find.

13



13.This additional means of valuation was suggested by the dealers
and adopted.

14.Clean up.

15.Some of the larger rent-to-own dealers make are among the
largest wholesale purchasers in the country of electronics from
manufacturers. It would be too easy for such a large purchaser to
say to a manufacturer, *I*11 order 10,000 televisions from you, but
only if you have your secretary sit down and type up this price
list on your staticnary.*

16.This section was re-written toc respond to the complaints of the
dealers that they propesed disclosures were too cumbersome.

17.Clean-up to match the statute.

14
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1.3

N 1,

3.

4-

5.

6.

AGREED CHANGES TO GROUNDWATER PROTECTION REGULATIONS

47 CSR_58

Delete the word Yradiclogical" from the definition
fcontamination", Section 2.2.

Replace Section 2.7 with the following:

"Industrial establishment" means any facility or
activity regulated by the 0ffice of Water Resources
or the Office of Waste Management which has the
potential to contaminate groundwater. "Industrial
establishment” does not include any facility or
activity requlated under W.Va. Code Chapters 22,
22A or 22B.

Add the following language to the end of subsection 2.6:

*but does not include any area used for secondary
containment."

Delete Section 3.

Replace the language in Section 5.3.1. with the following:

Existing areas used for outdoor, non-containerized
storage or disposal of raw materials, products ox
wastes shall be evaluated for their potential to
contaminate groundwater. Where substantial
potential exists, the areas shall have
runoff/infiltration control systems. Placement of
groundwater monitoring stations may be necessary to
determine if contamination has occurred or is
occurring.

5.9.1 - Existing facilities not currently
moniteoring groundwater shall do so upon order of
the Director if the Director reasonably believes
that an industrial establishment is causing or has
caused contamination of groundwater.

5.9.2 - Industrial establishments may submit such
baseline data and monitoring information as they
deem appropriate to meet the requirements of the
Act and this rule, including information necessary
to determine existing guality.

5.9.3 - New facilities shall monitor ground water
upon order of the Director if the Director
reasonably believes that an industrial

of

Replace Section 5.9.1 and 5.9.2 with the following language:



10.

establishment has the potential to contaminate
ground water.

Delete Section 9.2,
Delete Section 10 and replace it with the following:

"Nothing in this rule relieves any person of an
obligation to pay fees as required by 47 C.S.R.
55."

Deletion of Section 12 and replacing it with the following:

The Director may, in his discretion, waive some or
all of the requirements of this rule.

Deletion o©of current Section 13 and replacing it with the
following:

§ 47-58-13 Appeals

13.1 Any person ordered or requested to take any
action pursuant to this rule may appeal such
order or request to the Water Resources Board
as provided in W.Va. Code §20-5M-11.

13.2 Any person against whom enforcement action is
initiated pursuant to Section 11 of this rule
may appeal to the Water Resources Board as
provided in W. Va. Code §20-5M-11.



West Virginia Manufacturers Association Changes to
Proposed Groundwater Protection Regulations
47 CSR 58

1. Delete Section 5.10

2. Delete Section 6. 1In the alternative, replace the language
currently found in Section 6.1 with the following:

Where a statute, rule, ordinance or other legal
requirement (other than W.Va. Code Chapter 20,
Article 5M and rules promulgated pursuant thereto)
provides authority to regulate facilities and
activities which may adversely affect groundwater,
and such facilities and activities are not
regulated by another groundwater regulatory agency,
including another Office of the Division of
Environmental Protection, the Director may require
such facility or activity to comply with any or all
of the regquirements of this rule which the Director
reasonably determines to be necessary for the
implementation of W.Va. Code Chapter 20, Article
S5M.

3. Delete Section 8.2 and replace § 8.1 with the following:

It shall be unlawful for the owner or operator of
an industrial establishment, or any person required
to take action under Section 6 of this rule, to
cause contamination of groundwater.

4. Deleteﬁ§gg;igg,9. In the alternative, delete the language
currently found at Section 9.1 and replace it with the
foclliowing: . -

The Division has authority to order persons to
conduct reasonable remedial actions at industrial
establishments and sites where the Director has
exercised jurisdiction pursuant to Section 6 of
this rule.

5. Add the following definition to the regulation;

"Existing quality" is that concentration of a
substance present in the groundwater (1} at an
existing facility, the first time after the
effective date of this rule that such substance is
guantified or measured and (2) at a new facility,
before construction of a facility.
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MEMORANDUM

TO: Legislative Rule-Making Review Committee
FROM: Dale Moncer -~
Office of Waste Management O?’n_,__
Michael P. McThomas, Counsel MM
West Virginia Manufacturers’ A$sbciation
DATE: January 7, 1994
RE: Commercial Hazardous Waste Management Facility Siting Fees
47 CSR 35A

In accordance with discussions between the Office of Waste
Management {"OWM"} and the West Virginia Manufacturers Association {"WVMA")
concerning the above referenced rule proposed for promuigation by the Division of

Environmental Protection, the following language has been agreed to which will

-

address the issue of responsibility for legal expenses attributable to an applicant for
site approval of a commercial hazardous waste management facility. Accordingly, the
the OWM and the WVMA respectfully request the Legislative Rule-Making Review
Committee to modify the proposed rule to reflect the agreed language.

The proposed modification is as follows:

3.2. The application fee shall underwrite the necessary
expenses of the Board, and the administrative, professional
and the support services provided by the Division of
Environmental Protection and any other participating state
agencies. In addition to the fee, alegel—expenses
\ . . . -be-billed
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applicant will be responsible for all legal expenses incurred
by the Board in response to a challenge to the issuance of
a grant of siting approval by the Board, but the applicant is
not responsible for compensating the Board for the legal
costs associated with processing the application or any

action or suit brought by the applicant against the State.

New language is underlined and the language to be deleted is stricken through.

This language should address the concern that the applicant should not
be responsible for compensating the Board for legal expenditures where the applicant
finds itself in a position adverse to the Board’s interests. However, it would be
palatable for the applicant to subsidize the Board in its legal expenses associated with
a challenge from a third-party to the issuance of siting approval to the applicant. In
practice it is likely the applicant would necessarily become an intervenor to protect its
interest in a grant of siting approval. Therefore, the legal expenses associated with
such a defense will ultimately be absorbed by the applicant. In theory the Board’s
expense in such a situation for legal services should be minimal to nonexistent in light
of the applicant’s desire to see a favorable resolution of any litigation which may be
initiated.

The proposed modification will serve the intended purpose of avoiding
any conflict which may arise in compensating foriegal fees of the Board in defense
of an action brought by the applicant while stilt allowing some recovery of legal costs
associated with defending the Board’s action in issuing site approval for a comrmercial
hazardous waste management facility.

The position of the WVMA has been and will continue to be that legal

expenses of the Board should be charged against the $60,000 application fee. In



recognition of the WVMA's position, the OWM agrees that not all legal fees should
be chargeable against the applicant.

Thus, the WVMA and the OWM urge the members of the Legislative
Rule-Making Review Committee to accept this modification to the Commercial
Hazardous Waste Management Facility Siting Fees.

c: Debra Graham
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MODIFICATIONS SUGGESTED BY DELEGATE DOUGLAS

SECTION 11

_ We agree to modify section 11 as follows:

11.1.2. Regicnal and volunteer ombudsman are given identification
cards which are presented to the administrator or his or her
designee when entering a long-term care facllity and to employees,
residents and others thereafter. :
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MEETING NOTICE

On call of the Cochairs, the Legislative Rule-Making Review
Committee will hold a special meeting on Wednesday, January 12,
from 9:00 — 12 Noon in the Senate Finance Committee Room for the
purpose of considering rules and any other business that may come

before it.

‘ Debra Graham
Attorney
Legislative Rule-Making Review
Committee

340-3286
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SPECIAL MEETING

AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
WEDNESDAY, JANUARY 12, 1994, 9:00 a.m. - 12:00 Noon

SENATE FInance CoMMITTEE Room - M-451

1. Approval of Minutes -~ Meeting January 9, 1994
2. Review of Legislative Rules:

a. Health and Human Resources, Child Advocate Office
Guidelines for Child Suppert Awards

b. Department of Health and Human Resocurces
Distribution of State Aid Funds to Local Boards
of Health

c. Division of Environmental Protection
Groundwater Protection Requlations, Coal Mining
Operations

d. Division of Environmental Protection
Sewage sludge management regulations

3. Other Business:

Authorize counsel to draft bills of authorization on all
rules considered by the Comnittee and to introduce
them in each house on behalf of the chairmen



, Tuesday, January 10, 1994

3:00 - 4:00 p.m. Supreme Court Opinion on Agency Rules
and Regqulations
Authorized 6-28-93

Keith Burdette Robert "Chuck" Chambers,

ex officio nonvoting member ex officio nonvoting member
Senate House

Manchin, Chairman Gallagher, Chairman

Grubb, Vice Chairman (absent) Staton

Minard Burk

The meeting was called to order by Mr. Gallagher, Co-Chairman.
The minutes of the December 14, 1993, neeting were approved.

Mike Mowery, General Counsel, House Judiciary, reviewed the action
taken at the last Committee meeting and discussed the drafting of
resolutions to accomplish the Committee's recommendations.

Mr. Burk moved that the Committee's counsel be authorized to draft
Senate and House resolutions amending the Senate and House Rules to
provide for the announcement of the availability of copies of the

. proposed rules at the respective Clerks' desks and to cause the
resolutions to be introduced in the appropriate house. The motion was
adopted.

Mr. Burk moved to recommend to the Joint Coamittee on Government
and Finance that, upon passage of the resolutions, a test case be
brought in the State Supreme Court on a single bill of authorization
introduced for that purpose. The motion was adopted.

The meeting was adjourned.



. Tuesday, January 10, 1994

3:00 - 4:00 p.m, Supreme Court Opinion on Agency Rules
and Regulations
Authorized 6-28-93

Keith Burdette Robert "Chuck" Chambers,

ex officio nonvoting member ex officio nonvoting member
Senate House

Manchin, Chairman Gallagher, Chairman

Grubb, Vice Chairman (absent) Staton

Minard Burk

The meeting was called to order by Mr. Gallagher, Co-Chairman.
The minutes of the December 14, 1993, meeting were approved.

Mike Mowery, General Counsel, House Judiciary, reviewed the action
taken at the last cCommittee meeting and discussed the drafting of
resolutions to accomplish the Committee’s recommendations.

Mr. Burk moved that the Committee's counsel be authorized to draft

Senate and House resolutions amending the Senate and House Rules to

. provide for the announcement of the availability of copies of the

proposed rules at the respective Clerks' desks and to cause the

resolutions to be introduced in the appropriate house. The motion was
adopted.

Mr. Burk moved to recommend to the Joint Committee orn Government
and Finance that, upon passage of the resclutions, a test case be
brought in the State Supreme Court om a single bill of authorization
introduced for that purpose. The motion was adopted.

The meeting was adjourned.
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S8PECIAL MEETING

Wednesday, January 12, 1994

9:00 - 11:30 a.n. legislative Rule-Making Review Committee
(Code §2%A-3-10)

Keith Burdette Robert “Chuck" Chambers,

ex officio nonvoting member ex officio nonvoting member
Senate House

Manchin, Chairman Gallagher, Chairman

Grubb Douglas

Anderson Compton

Macnaughtan Huntwork

Minard Burk

Boley Faircloth

The meeting was called to order by Mr. Gallagher, Co-~Chairman.

Marjorie Martorella, Counsel to the House Committee on Government
Organization, reviewed the rule proposed by the Department of Health
and Human Resources, Child Advocate Office, Guidelines for Child
Support Awards, which had been laid over at the Committee's previous
meeting. Bob Wilkerson, of the Child Advocate Office, addressed the
Committee and stated that the Office would be willing to modify the
proposed rule to contain the provisions of the proposed procedural
rule and would also be willing to make any other necessary
modifications. Delegate Richard Staton addressed the Committee and
responded to questions.

Ms. Compton moved that the proposed rule be modified by adding the
provisions of the procedural rule. The motion was adopted.

Ms. Douglas moved that the Committee request that the Office
withdraw the proposed rule. The motion was adopted.

Debra Graham explained the rule proposed by the Department of
Health and Human Resources, Distribution of State Aid Funds to Local

Boards of Health, and stated that the Department has agreed to ninor
technical modifications.

Mr. Manchin moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Gallagher informed the Committee that there was still no
agreement between the interested parties regarding the rule proposed
by the Division of Environmental Protection, Groundwater Protection
Regulations, Coal Mining Operations.

Mr. Minard moved that the Committee request that the Division
withdraw the proposed rule. The motion was adopted.



Mr. Gallagher told the Committee that the rule proposed by the
Division of Environmental Protection, Sewage sludge management
regulations had been explained previously and that proposed
modifications would be in order. Mr. MacNaughtan distributed and
explained several proposed modifications. David Callaghan, Director
of the Division of Environmental Protection, Eli McCoy, Office of
Water Resources and Nelson Robinson, representing the WV Municipal
League, answered questions from the Committee.

Mr. MacNaughtan moved that the proposed rule be modified to
incorporate his suggested modifications. The motion was adopted.

Mr. Grubb moved to modify the proposed rule by deleting Section
4.1.8 of the proposed rule. Mike Mowery responded to questions from
the Committee. Mr. Grubb requested unanimous consent to withdraw his
motion. There being no objection, the motion was withdrawn.

Ms. Douglas' motion, from the previous meeting, that the proposed
rule be as modified was adopted

Mr. Minard moved that Counsel be authorized to draft bills of
authorization for the proposed rules acted upon by the Committee. The
motion was adopted.

Mr. Manchin moved that the names of each member of the Committee
be placed on the bills of authorization. The motion was adopted.

Mr. Gallagher updated the Committee on the recommendations of the
Committee working on the Supreme Court Opinion on Agency Rules and
Requlations.

The meeting was adjourned.



ROLL CALL - LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

DATE: JKJI/Z/. /2 /??“7

TIME: ?,’ﬁa A 7.

2Abgent

Yeas

Navys

NAME Present

Chambers, Robert "Chuck",Speaker

Brian Gallagher, Co-Chair

Burk, Robert W., Jr.

Faircloth, Larry V.

Douglas, Vickie

Compton, Mary P.

NN RN

Huntwerk, John

Burdette, Keith, President

Joe Manchin, III Co-Chair

Anderson, Leonard

Grubb, David

Minard, Joseph

Macnaughtan, Don

NS

Boley, Donna

TOTAL
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3.2.1.k. Land that has less than 6 inches of soil over
bedrock or an imperviocus pan.

3.2.1.1. Land containing scil with surface permeability
of less than 0.6 inches/hour or greater than 6 inches/hour.

3.2.2. No person or entity shall be allowed to apply
sewage sludge to land in a manner that will result in exceeding the
maximum soil cencentration for all pollutants listed in Table 3 of
this rule, including, but not limited to, arsenic, cadmium,
chromium, copper, lead, mercury, molybdenum, nickel, selinium and
zinc, to be determined based, at a minimum, upon cumulative loading
rates of 40 CFR, 503.13(b){2) and 503.12(e)}(2} and soil testing
requirements developed under these requlations.

3.2.2.a. The director shall assigqn _an individual and
lifetime loading rate for each land application site by considering
background soil concentrations and maximum allowable pollutant
concentrations as per Table 1 and Table 3 of this rule.

3.2.3. No land, except a solid waste facility, shall
be allowed to accept or store so much sewage sludge as to exceed
the agronomic rate or a rate of fifteen dry tons per acre per
year, whichever is less: Provided, That up to twenty-five dry
tons per acre per year may be applied in the reclamation of
surface mine land.

3.2.4. No person shall be allowed to store sewage sludge
at a land application site for a period longer than one week;
except, storage shall be allowed for no longer than three months
where provisions, approved by the Chief, have been made to
prevent leachate runoff intoc surface or groundwater. Septage
storage shall only be allowed in-tank and for no more than three
days.

3.2.5. No person shall be allowed to land apply sludge
except during the hours of daylight.

3.3. sewage Sludge Processing Facility Operational and
Design Requirements

3.3.1. Sewage sludge processing facilities must
adhere to the following requirements:

3.3.1.a. Areas used for processing, curing and storage
of raw materials, intermediate and final products, loading and
unloading areas, impoundments, pipelines, ditches, pumps and
drums, sumps and tanks, must be designed, constructed and
operated to prevent release of contaminants to the groundwater
and surface water. Storage of finished products from the
facility shall be limited to one year.



TABLE 1

MAXIMUM CONCENTRATION OF METALS IN SEWAGE SLUDGE

FOR APPLICATION TC CROPLAND

Metal Concentration (mg/kg)
Zinc 2500
Copper 1000
Nickel 200
Cadmium 10
Lead 250
Mercury 10
Chromium 1000
Molybdenum 18
Selenium 36
Arsenic 41
TABLE 2
MAXIMUM CONCENTRATION OF METALS IN SEWAGE SLUDGE
FOR LAND APPLICATION
Metal Concentration (mg/kg)
Arsenic 75
Cadmium 85
Chromium 3000
Copper 4300
Lead 840
Mercury 57
Molybdenum 75
Nickel 420
Selenium 100
Zinc 7500



TABLE 3

MAXTMUM ALLOWABLE SOIL CONCENTRATIONS

Metal Concentration {mg/kg}
Arsenic 5.7
Cadmium 1.4
Chromium 140.0
Copper 140.0
Lead 35.0
Mercury 2.0
Molybdenum 2.5
Nickel 28.0
Selenium 5.0
Zinc 350.0



47-38D-6. FEE AND BONDING REQUIREMENTS.

6.1. Applicability. Any producer or importer of
sewage sludge for land application shall Dbe subject to
non-refundable fees, as described herein, which shall be used to
cover the costs of the sewage sludge management program. The fees
established herein in pargraphs 6.4.1 and 6.4.2 of this rule shall
be assessed on forms prescribed by the Chief of the Office of Water
Resources of the Division and shall be paid to said Chief
guarterly.

6.2. Water Quality  Management Fund. Fees
collected for land application shall be deposited in the special
revenue fund designated the "water quality management fund”
established under the provisions of W.Va. Code 20-5A-6a except as
otherwise specified herein.

6.3. Bonding. —— The Director may require a surety
bond, deposit or similar instrument in an amount sufficient to
cover the cost of future environmental remediation from producers
and importers of sewage sludge.

6.4, Fee Assessments

6.4.1. Producers and importers of sewage sludge or
material derived from sewage sludge for land application shall be
assessed a sewage sludge management program fee calculated as
$10.00 per actual ton of sludge times the proportion of solids in
that sludge for sludge with maximum metals concentrations not
exceeding those listed in Table 1 of this rule.

6.4.2. Producers and importers of sewage sludge or
material derived from sewage sludge for land application shall be
assessed a sewage sludge management program fee calculated as
$15.00 per actual ton of sludge times the proportion of solids in
that sludge for sludges with maximum metals concentrations
exceeding those listed in Table 1 of this rule but not exceeding
the maximum metals concentrations contained in Table 2 of this
rule.

6.4.3. All sewage sludge placed in, or upon, or used
by a solid waste facility or processed or handled, pursuant to a
permit issued by the division, shall be subject to the same tipping
and other fees as levied on the disoposal of solid waste under
W.Va. Code 20; Provided that no such fees, excepting assessment
fees required by this section, shall be levied upon the application
of sewage sludge to land outside a solid waste facility in
accordance with the statute and this rule.

6.4.4. Fees generated pursuant to sections 6.4.1 and
6.4.2. shall be reviewed periodically by the director and shall be
adjusted as necessary to assure that total collections shall not
exceed $500,000 per year.
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