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AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
Sunpay, NovemeBer 13, 1994, 5:00 - 7:00 p.M.
SENATE FINANCE COMMITTEE Room - M-451

Approval of Minutes - Meeting October 4, 1994

Review of Legislative Rules:

a.

Division of Corrections
Furlough Program for Inmates Under the Custody and
Control of the Commissioner of Corrections

Dept. of Health and Human Resources
Public Water Systems

Dept. of Health and Human Resources
Behavioral Health Patient Rights Rule

State Fire Commission
State Building Code

Office of Air Quality
Acld Rain Provisions and Pernmits

Office of Air Quality
Emission Standards for Hazardous Air Pollutants Pursuant
to 40 CFR Part 61

Office of Air Quality
Requirements for Determining Conformity of General

Federal Actlons to Applicable Air Quality Implementation
Plans

Office of Air Quality
To Prevent and Control Air Pecllution From Combustion of
Refuse

Office of Air Quality .
To Prevent and Control Air Pollution from the Operation
of Coal Preparation Plants and Cocal Handling Operations

Office of Air Quality
Standards for Performance for New Stationary Sources

Office of Air Quality

Permits for Construction and Major Modification of Major
Stationary Sources of Air Pollution for the Prevention
of Significant Deterioration



1. Office of Air Quality
Emission Standards for Hazardous Air Pollutants Pursuant
to 40 CFR Part 63

m. Office of Air Quality
Requirements for Determining Conformity of
Transportation Plans, Programs and Projects Developed,
Funded or Approved Under Title 23 U.S.C. or the Federal

Transit Act, To Applicable Air Quality Implementation
Plans

n. Office of Air Quality

Provisions for Determination of Compliance with Air
Quality Management Rules

Other Business:



Sunday, November 13, 1994

5:00 - 7:00 p.m. Legiglative Rule-Making Review Committee
(Code §2%A-3-10}

Keith Burdette Robert "Chuck® Chambers,

ex officio nonvoting member ex officio nonvoting member
Senate House

Manchin, Chairman Gallagher, Chairman

Grubb Douglas

Anderson Compton

Macnaughtan Huntwork {absent}

Minard Burk

Boley Faircloth

The meeting was called to order by Mr. Gallagher, Co-Chairman.
The minutes of the October 4, 1994, meeting were approved.

Ms. Graham explained that the rule proposed by the Division of
Corrections, Furlough Program for Inmates Under the Custody and
Control of the Commissioner of Corrections, had been laid over at the
. last meeting to allow the Division to develop more specific standards.
She responded to questions from the Committee. Rita Stuart, General
Counsel to the Division of Corrections, responded to gquestions from

the Committee.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was rejected.

Mr. Manchin asked Ms. Stuart if the Division would be willing
to withdraw the proposed rule. She said that the Division would not
be willing to withdraw the proposed rule.

Mr. Manchin moved that the proposed rule be placed at the
foot of the agenda. The motion was adopted.

Ms. Graham explained that the rule proposed by the Department of
Health and Human Resocurces, Public Water Systems, had been laid over
at the previous meeting to allow Mr. Anderson time to cobtain
additional information. Kay Howard, of Regulatory Development of the
Department, and Bill Herold, Assistant Director of the Division of
Environmental Engineering, Department of Health and Human Resources,
responded to questions from the Committee.



Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Department of Health
and Human Resources, Behavioral Health Patient Rights Rule, and stated
that the Department has agreed to technical modifications. She
responded to questions from the Committee. Ms. Howard and Dr. Garrett
Moran, Commissioner of the Bureau for Community Support for the
Department, responded tc questions from the Committee.

Ms. Boley moved that the proposed rule lie over until the
Committee's December meeting. The motion was adopted.

Ms. Graham stated that the rule proposed by the State Fire
Commission, State Building Code, has been laid over at the Committee's
last meeting to allow the Commission and Counsel the opportunity to
research a court case from Berkeley County regarding whether or not
the State may delegate to the counties the ability to set penalties
for violations of the State Building Code. She told the Committee
that the Supreme Court overturned the ruling of the Berkeley County
Circuit and stated that it is lawful delegation of authority.

Ms. Douglas moved that the proposed rule be placed at the foot of
the agenda. The motion was adopted.

Joe Altizer, Associate Counsel, explained the rule proposed by the
Office of Air Quality, Acid Rain Provisions and Permits, and stated
that the Office has agreed to technical modifications. Karen Price,
West Virginia Manufacturers Association, addressed the Committee.

Ms. Compton moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the
Office of Air Quality, Emission Standards for Hazardous Air Pollutants
Pursuant to 40 CFR Part 61, and stated that the Office has agreed to
technical modifications.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Altizer explained the rule proposed by the Office of Air
Quality, Requirements for Determining Conformity of General Federal
Actions to Applicable Air Quality Implementation Plans, and stated
that the Office has agreed to technical modifications.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.



Mr. Altizer reviewed his abstract on the rule proposed by the
Office of Air Quality, Toc Prevent and Control Air Pollution From
Combustion of Refuse, and stated that the Office has agreed to
technical modifications. He responded to guestions from the
Committee. Dale Farley, from the Office, responded to questions from
the Committee.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Gallagher stated that the next rule on the agenda is the rule
proposed by the Office of Air gQuality, To Prevent and Control Air
Pollution from the Operation of Ccal Preparation Plants and Coal
Handling Operations.

Mr. Manchin moved that the proposed rule lie over until the
Committee's December meeting. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the
Office of air Quality, Standards for Performance for New Stationary
Sources, and stated that the Office has agreed to technical
modifications.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Altizer explained the rule proposed by the Office of Air
Quality, Permits for Construction and Major Modification of Major
Stationary Sources of Air Pollution for the Prevention of Significant
Deterioration, and stated that the Office has agreed to technical
modifications.

Mr. Faircloth moved that the proposed rule lie over until the
Committee's December meeting. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the
Office of Air Quality, Emission Standards for Hazardous Air Pollutants
Pursuant to 40 CFR Part 63, and stated that the Office has agreed to
technical modifications.

Mr. Faircloth moved that the proposed rule be approved as
modified. The motion was adopted.

Mr. BAltizer explained the rule proposed by the Office of Air
Quality, Requirements for Determining Conformity of Transportation
Plans, Programs and Projects Developed, Funded or Approved Under Title
23 U.S.C. or the Federal Transit Act, To Applicable Air Quality
Implementation Plans, and stated that the ©Office has agreed to
technical modifications.



Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Altizer reviewed her abstract on the rule proposed by the
Office of Air Quality, Provisions for Determination of Compliance with
Air Quality Management Rules, and stated that the Office has agreed to
technical modifications.

Ms. Compton moved that the proposed rule be approved as modified.
The motion was adopted.

The meeting was adjourned.



ROLL: CALL =~  uLAGISLATIVE RULE-MAKING REVIEW COMMITTEE

DATE: //-/ 5~a#
rE: S .pgo-7 eopm.
NAME ﬁresent

Absent

Yeas

Nays

Chambers, Robert "Chuck", Speaker

Brian Gallagher, Co-Chair

Burk, Rchert W., Jr.

Faircloth, Larry V.

Douglas, Vickie

AA A

Compteon, Mary P.

Huntwork, John

Burdette, Keith, President

Joe Manchin, III Ce-Chair

Anderscon, Leonard

Grubb, David

Minard, Joseph

Macnaughtan, Don

NI

Boley, Donna

TOTAL
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830-3-3.

3.1.

890-3-4,

4.1.

880-3-5.

5.1.

purposge, to a specific place, under specific conditions,
and for a specific pericd of time.

Unescorted absence - An approved absence from the
correctional center during which the inmate is not
accompanied by Correctional Qfficer.

Applicability.

This rule is applicable tc all Divisicn of Corrections
correctional centers which house adult inmates.

Eligibility foxr furlough consideration.

The Commissioner of Corrections may grant furloughs
when appropriate for medical or psychiatric treatment,
substance abuse treatment, to strengthen family
relationships or other similar reasons.

This rule will normally be applicable to inmates whose
overall custedy classification is I (Community) or IT
{Minimum) as determined by the WV Corrections
Classification Profile {CCP).

Furlough for inmates whose custcdy classification exceed
II requires a written recommendation from the Chief
Executive Officer of the requesting correctional center
and specific approval of the Commissioner of Corrections
or his designee.

Restricticons, conditions and criteria,.

An inmate may not be granted a furlough if Division of
Corrections cofficials believe that he or she poses a
threat to him or herself or others, may become involved
in criminal activity while on furlough, poses a risk to
the victim of the c¢rime or crimes for which committed or
poses a risk to the community in general,

In order to eligible for a furlough, an appropriately
classified inmate must have served at least thirty (30)
days in the correctional center and have had ne finding
of misconduct during the preceding six (6} months.

Inmates approved for furloughs are eligible to receive

furloughs as followg:

a. After thirty (30) days in the center one (1) 24 hour
furlough.



880-3-6.

6.1.

6.3.

b. After gixty (60) days in the center twc (2} 24 hour
furloughs.

c. After ninety (SC} days in the center forty-eight
{48) hours of furlough each week.

d. Special furloughs granted by the Commigssioner for
medical, psychiatric or substance abuse treatment
will be for a maximum of thirty (30) days unless the
treating physician or psychiatrist requests, as a
medical necessity, additional treatment time.

Furlough Requests; Contract; Notification of Counties.

5.4.1.

5.4.2.

5.2.3.

The Warden, Superintendent, or Administrator of
each correctional center shall establish the
requirements necessary for requesting a
furlough, and shall designate a Furlough Qfficer
to review and handle the requests.

Reporting requirements, rules, regulations, and
special conditions shall be in the form of a
centract. The contract shall inform the inmate
that his or her conduct will be monitored by the
center while he or she ig on furlough.

Upon receiving the first valid request for a
furlough from an eligible inmate, the Furlough
Officer shall notify in writing the Prosecuting
Attorney, Sheriff, and Parole Officer in the
original sentencing county, as well as the
Sheriff and Parole Officer in the county to
which furlough is requested, if different, that
the inmate may be eligible to receive furlough
privileges beginning on a particular date.

Procedure.

The Division may cancel an inmate’s furlough for any
violation cof the terms and conditions of the furlough.

The Division may discipline inmates who viclate the
terms and conditions of a furlough in accordance with
Division of Corrections Policy Directive 670.00
"Discipline of Adult Inmates"®.

The Division shall report tc the appropriate law
enforcement authority for prosecution under the
applicable statute any violation of conditicong of a
furlough which ig a violation of Federal or State Law .



Viclation of Contract Conditions of Furlough: Any
inmate who fails to timely return from a furlough, as
provided for in the furlough contract or upon the order
of a corrections official, shall be considered to have
escaped. Corrections officials will report the esgcape to
the proper authorities and charge the inmate under the
applicable statute.

Exceptions.

The Commissioner of Corrections may, for good cause
shown, grant exceptions to this rule.

Extended furloughs may be granted by the center upon
special request of the inmate or his or her family in
ingtances such as the injury or illness of the inmate or
a member of hig or her immediate family or extreme,
adverse weather conditions. The center shall document
the circumstances which require that the furlough be
extended.

Special time frames may be designated by the Central
Office for specific holidays.

Any special exception that is granted shall not count
against the normal duration or frequency criteria for
furloughs applicable to that inmate.

Notification of Sentencing County {Work Release
Inmates).

Within one week of any inmate’s arrival at a Work
Releasge Center, the Administrator shall provide, in
writing, to the Prosecuting Attorney, Sheriff, and
Parcle Officer of the sentencing county the following
information:

a. That the inmate has been assigned to a community-
based program;

b. That the inmate may be eligible to receive furlough
privileges beginning on a particular date; and

¢. That the inmate’s stay at the Center will be for a
particular period of time contingent upon parole
eligibility and the inmate’s conduct.



STATE EX REL. STATE LINE SPARKLER v. TEACH °n
: - .. ChsusiS? WVs I (1990)

W.Va 521..;"5&3.3& 824 (1986); ay!. pt. 1, 418 S.62d 85
Tonder » Workere' Compensation Com-  GTATE of West Virginia ex ol STATY,
mimioner, 178 W.Va. 427, 445 BE2d 2  1INg SPARKLER OF WY, LTD; B

Robert Kivk; snd Jearry G. Kirk, Peg.

'“mﬂ:‘twﬂ rgulstion promuigated pursuant to the  doners Below, Appellees,
nmw&ad Weet Virginis Surface Mining and Becis- iy

completion of regy. W.Va.Code, 22A-3-1 of s0g, s
ae. The piain ! wfmmm&g Willlsm J. “Bucky” TRACH, Hon, Joun

2e drainage at levels thes
lative that % §

of the regulstion is to be accepted and
followed without resorting to the rules of
intexpretation or conatryction,

Ia that vein, our reading of 12 4{c) makex
it clear that the respondent haa & mandato-
ry duty to utiize the proceeds from the
forfeited bonda to accomplish the comple-
tion of reclamation at the Lavrel Mountain
qita®

Therefore, we hold that pursuant to 88
CSR § 2-12.4(s) (1991), the Commissionar
of the Divislon of Envirenmental Protestion

- hag a duty to utiize the proceeds from

forfeited bonds to arcomplish the comple-
tion of reciamgtion of affected lands of a
sarface mine.
Consistert with the foregoing, the petl-
Honers’ writ of mandamus is granted!!

‘Writ granted

V. Bragy, Ruth Donaldson, and Harolg
E. Datlington, Magistrates of Rerkeley
County, Respondents Below, Appel.

No. 20808,

Supreme Court of Appeals of
West: Virginia.
Submitted April 29, 1992,
Docided May 15, 1992
Rehearing Denied June 24, 1692

DPetition was brought for writ of prokj.
bition to prevent county’s building oody
enforcement officer from obtuining, amf
maglsirates from: issuing, criminal was.
ranty to enforce provisions of eounty buikt.
ing code. The Circuit Court of
County, Patrick G, Henry, IT1, J., found
unconstitutisnal the provisions of county
ordinance imposing penalties for vinlaticne
of buflding sodes, snd enforeement offiess
sppealed. The Supreme Court of Appeals,
Miller, J., beld that: (I} power to opose
pectiniary penalties for vialations of acunty
haflding code was within legislatove's del.
egation of suthority to county commisalos,
even though statutes authorizing county
comminsions (o sdopt building codes did ma,
expressly authorize imposition of penaltis,
for viclations thereof, and {2} legislatare’s

11. Tke also a;ﬂ that u::ll;at
CRRE § 1591}, the respondent
m{iﬁqm}mmwa:
mmﬁvhﬁmoirhnw.:;:
vegulntion provides, in part: "Any parmm why,,
mmwmwmmmmﬁpu

3.250) imposes this duty. Howsver, we oo
not decide this matter in Eght of aur holdlry
hexein,
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delegation of anthority to county commis-
sion as to matter of building code was
valid.

Reversed and remanded,

L Counties ¢=47

County commingion is corporation cre-
ated by statute, and i possessed only of
such povers as are expressly conferred by
Constitution and legislature, together with
such as are reasonably and necessarily im-
plied in full and proper exereire of powers
80 expressly given; it cun do only sueh
things ag are anthorized by law, and in
mode pregeribed.

2. Manieipal Corporations &=§89, 633(1)
Grunt of police power ty Jocal govern-

quently, power to punish by pecuniary fine
or penlty ia implied from delegution by
legislaturs of right to enforce particalar
policy power thromgh ordinances or regulu-
tiona.

8. Health and Environment ¢=38

Power to impose pecunfary penalties
for violations of eonnty building code was
wiﬂainleglshtwe’sdﬂenﬂonofauﬂmrity
to county commission, even though atat.
utzs authorizing courty commiasions to
adept building eodes did not expressly au-
thorize imposition of penalties for viola-
tioua thereof. Code, 28-3-5b.
4 Administrative Law and Procedure

=12

Supreme Court of Appeals has not yet
pazeed on conatitutionality of revisfons o
state Adminisirative Procedores Act re-
quiring that regulations be approved hy
entire legislature, Code, 20A-1-1 et seq.
5. Henlth and Environment ¢=32

Legislatare's delegation of authority to
eonnty comminsion as to matter of bailding
code was valid. Const. Art 5, § L

6. Constiintional Law e=63(2, 3)
Legislature has authority to delegate
ita lew-making power to municipal eorpars-

ﬁmmmuhmﬂmgofw.
concern; such delegution does not viokay
separation of powars doctzine. Const. Ar¢

Y

7. Appeal und Error e=169 o

Supreme Judicial Court will aot pawy
on nonjurisdictional question which heg oot
been decided hy trial court in firgy h

Syllebus by the Courr - '
1. “‘The county fcommission] %' 4
corporation created hy statuts, and pog.
sesudonlyofsuehpowmumm
lymfermdhytheﬂonadmﬁonmm
lature, together with such as are reagen.
ably and necessarily impliad in the ] apl
Wmdmofﬂmpnwmuw
authorized bth.lndint-hamndem
scribed’ Point. 8, syllabus, Barbor %
Counly Court of Mercer County, 85
W.Va, 359 101 S.E. 721 (1920) 1" Syllsbea
Point 1, Stats ez rel County Couyl o'
Arthur, 150 W.Va. 298, 145 SE24 84
(198E). "
2. A graot of the police power to a
local government or politicsl subdivision
necessarily includas the right to carry i
into effect and empowers the guverning
body to use proper means to enfarce k3
ordinances, Consequently, the mh
punish by 2 pecymiary fine or pemalty i
implied from the dalegation by the legils
ture of the right to enforee a particular
polica power through ordinances or reguls-
tinng.,
3. The legislature has authority ®
delegate its law-making power to municipal
corporations and eounties a8 to matters of

rity Trust Co, 143 W.Va. 522, 102
748 (1988).” Syllabus Point 2, Duquerwy .
Light Co. » State Tuz & .
W.Va. 506, 327 S.6.24 683 (1984), cork & .
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STATE EX REL. STATE LINE SPARKLER v. TEACH 213

Chin as MIT WV 271 (1902}

.,-,g, 471 US. 1029, 105 S.Ct. 2040, 85
1.Ed2d 822 (1986).

Michael L. Seales, Greenberg & Seales,
Martinsburg, for appellees.
Pamels Jean Games-Nealy, Janet L. Sca-

L. The relevant pertions of W.Va.Code, 29-3-Jb
{1990], are:

)} Ths stmn fire cammisom
romulgute sid repeal roles and regulations
safequiaed Iife and property and to sonmm
quality of comcruction of all stroctures
m«ﬁwwmm
pursant 4o the provisions of chaptor tweaty-
nincs {8 29A-1-t o seq) of ths oods
through the adoption of & stare butlding code.
Such rulen, smeadents or re-
Peals thereof shall be in aconrdinos with san-
dard safe practioes 50 embodied I widely
resognised stundards of good practice for
building comstruction and all aspects relutnd
mr:nmmmmmaeum

E

F

W.Va.Code, 280-3-5b, which required the
state fire commmission to promulgste com-
peebensive rules and regulstions, to be
known aa the “state building code,” for the
purpose of lite and proper-
ty and ... enswfing] the quality of con
siruetion of all stuetures erected or reno-
vated throughout this State.” These regm-
lations were required to address ull aspecis
of building comstruction, revovation, and
operation. W.Va.Code, 20-3-8b, provided
that the state building ende ahall be effes-
tive in those counties aod municipalities
which adopt it, bat sllowed for more atrin-
gent ordinances or regulations. The stat-
uts piaced the responsihility for enfores-
ment of the state building code on the
adnpting locsl joriedietions. The eurrent
statute is virtually identesl?

At the same tima, the legialature enacted
W.Va.Code, 7-1-8n (1988), which voided all
existing county building codes one year
after the promulgation of the state bullding
code and required a county commisafon it
it dexired thereafler to enact a building
code, to adopt the rules and regulations
promulgaind by the state fire commission
under W.Va.Code, 20-8-5h.7

In responss to the legislative mandate of
W.Va.Code, 20-8-5b, tho state fire commis-

L W.VaCode, 7-l-3n, provides, in pertinent
Rt
"2} In sddition w all othex powers and

article three, chapter twensy-aine of this oode.
'Upmrhewidmdngmq’sm
building ende, if the county commivxion voies

- L N e b

*
FEP L Py gty oo
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sion adopted as part of the stute building
code the standards set out in the 1900
Building Officiala & Code Administrators
National Building Code (BOCA)* See 7
W.¥a.C3.R. § 87-4-41{1981). The BOCA
standards provide for penalties for vinly-
tions in the form of finss ard/or imprison-
ment. The st:;qﬁ::ﬂcﬁng coda leaves tha
determination appropriata penalty to
the discretim of the loeal government. In
purticular, the atate bmilding code provides
that the BOCA standards providing for g
penalty of imprisonment for & viclation of
the rules are “optional with each adopting
loeal jdriadistion.”” T W.VLCSER. § 874~
5.4. The state fire commiysion’s rules alsg
suthorize local governments to adopt or
refect certain dipcretionsry provisions of
the BOCA standards as 3 way of wdapting
them to local conditions. 7 W.Va.CS.E
§ 874638,

On Janusry 31, 1881, the Berkeley Coun-
ty Commision adopted s connty buildmg
cods based op the state fire comminaion’s
reguiatons. The ordinance designated vio-
lations of the building code as misdermean-
ors, punishable by fiues of up to §500.

In Mgy of 1991, Mr. Teach, Berkeley
County's buillding code enforcement afficer,
maued notces of building code violations to
the petitioners, Staty Line Sparkler of WV,
Lid. (SLS), a West Virginia corporation,
and its prineipals, B. Robert Kirk and Jerry
G. Kirk. Mr. Teach also posted 2 stop-
work notice, requiving constrnetion, altera-
tons, or repairs o cease at the 813 premis-
ex in Berksley County, Mr. Teach subse
quently filed criminal complainta in magis-
trate court charging the Kirks with con-
tinuing to operate their buniness without
the required permits after the posting of
the atop-work notice. Aa a result, the
Kirits and seversl SLS employecs were ar
regtad,

to gdope a bullding code, it must he the state
coda i seo-

w promulgued pursuant e

of this code.

“c) In addition 1o all other powers and

On June 8, 1991, the petitioners figg-".
with the Clrétt Court of Barkeley Couysy *

the pravisions of the bullding cods did aps” -
pertain to the activities taling place on thy'
SLS premises and that tha laogusge of the |
ordinsnce was unconstitutionslly vagga, -
el
Ahmingmmduehdunmm"'
for & writ of prohibitiou on Juns 19, 1967
At that time, the circuit court :
its conclusion that the eounty ordinance’
adopting the building code wxs thconatity-
tional insofar as it permitied impoaitivn of
penaltics for 1 violation thereof. The somyf
concluded that becauss sueh pensition wegy
not expressly anothorized by W.Va.Cods,”.
28-3-5b (1990}, and 7~1-3n, provision there.
for it the county ordinance qxcesded the'
legislative delegation of anthority, "A'
#ung pro bune order reflecting these o
clusions waa entered an Qetober 12, 1991
L e

A

n‘ s

arom
y T

1] The general rale with regard to the
powera of cotmty governments s set forth
in SyBabus Point 1 of State ez rel Counly '
Court o Arthur, 150 W.Va 208 IME -
S.E2d 84 (1965): i
*“The eounty [eommisaion] is & eorpo-
nﬁonmudhymu,mﬂmuﬂd H .
only of such powers as ace exremly - 3

the mode prescribed.’ Pm’c&t!lhflﬂ-

S!mﬂﬂrwwbpmndmuuﬁdpﬂﬂ‘;” .

der W.Va.Code, 8-12-13 (1985). -
3 The snte fire commission Initially mdopied O

in effect from Apeil 28, 1999, untit Juoe 3 G-
1 mmwwm
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. STATE EX REL. STATE LINE SPARKLER v, TEACH 273
Chim aa 18T W.¥a, 371 (199D)

Borbor ¥ County Cowrt of Mercer
County, 36 W.¥Vs. 358 [101 SE T21

{1990}]-"
@ o10 Berieloy County Comm'n w. Shi
ey, 170 W.Va. 684, 295 s.n.zd 24 (1982),
1t is updisputed that seither W.¥a.Code,
25.3-5b sor W.VaCode, 7-1-Sn expressly
suthorizes 8 eounty commisgion adopting
the state bullding code to enact penalties
(or viclntions thereof. Nor are we dixected
w.nygmenlgrantu-fpwutoimw
penaltios for the violation of county ordh
rances, such as that conferred upon mgnit-

palitfes.!

{2] Tt appears, howeves, that such pow-
«r may arise by implication. The general
rle s thist & grant of the polica power to &
local goveroment or political subdivision
necessarily includes the right to carxy it
into effect and empowers the guverning
body o UBe proper means to enforce its
srdinances. Ses gensrally 5 MeQuilian
Mxnicipal Corporations § 17.04 (34 ed,
1988); 58 AmJur.2d Munioipal Corpora-
tions, Countiss and Other Politioal Sub-
divisions § 414 (1971). Pursuant to this
ruls, it has been held that sven in the
abannce of an express graat of authorily,
the power to punish by & pecuninry fine or
penslty is implisd from the delegation by
the legislature of the wght to enfores a
partienizr potice power through ordinances
or rogulations.® See, &g, Dunn u Moyoer
& Council of Wilmington, 59 Del. 287, 219
Azd 158 (1968); Metropolitan Sowitary
ihst. v, On-Cor Frozen Foods, Inc, 28
Hi.App.3d 239, 848 NE.2d 577 (19765 Clty
"f Louisville v, Fischer Packing Co., 520
S.W.24 T4 (Ky.1976) City of Dstroil v.
Fort Wayne & B.I. Ry, Co., 95 Mich. 456,
“ N.W. 958 (1398); Stats . Grimes, 49
Minn. 443, 52 N.W. 42 (1892); Bellerive
l‘av. Co. v. Kansas Ciiy, 321 Mo. 968, 18
SW.2d 828 (1929); State v. Jems, T8 Neb.
8, 111 N.W. 604 (1907); Sitteris v. Victo-

. WVaCods, 811
carpoeations 1-1 {1990), gives municipal

sxconding thirty
11943, a-12-5 mm‘{f-va.cod., B1-2a)11)

ria Cold Storage Co., 33 S W 546 (Tex.
Civ.App.1930).

Of partioular Interest is City of Lowis
vills n. Fscher Packing Co., supra, whare
the eourt considered a city ardinance which
{rovided that sny person wha failed to file
an occupational Hesnse tax retarn would be
assessed & penalty of up to 25 percent of
the unpaid license fow. The legisiation an-
thorfxing cities to maue such Leenses pro-
vided no penalty for failure to fila & return.
1y did, however, provide that Iicenses itsued
pursuant to the statute would be “insued
snd enforeed on terms and conditions as
preseribed by ordinance.” 520 S.W.2d at
T45. Recognixing, as we do, that counties
and municipalities “posseas only thaee pow-
ars which have been granted to them ex-
pressly plus those powers necesssrily im-
plied or incldent tharets as to ensble them
to carry out the expressed powers,” the
Kentocky court held that the enabling leg-
ialation,

"having expressly authorized the levy
and the collection of the occupational H-
mseandhvingprwﬁeﬂﬂutfmyahaﬂ
be insmed and enforced as prescribed by
ordinanes, autborize by impiication the
power to require the fling of a retwrn
and the enforeement of that requirement
by moans of 8 penalty A% & Decessary
incident to the exercise of the expressed
grant.” 520 S.W.2d at 746, (Citations
omitted).

131 The ensbling legislation bere con-
tains aimilar provisions. W.Va.Code, 20-3-
Bb{d), provides: “Enforcement of the provi-
zimsofﬁ:eshhbuﬂdingwdehtherr
spmsﬂsmryofthempecﬁvelouljurhdio-
tion." Byanthorhﬁngmmwmmmm
4o exercise the police power with regard to
the safety and quality of boilding canstrac-
Gon, maintenance, and operstion, and by
placing the responsibility for enforcement
3, The rule may be otherwise whero the ordl-

e v, 5ot Cly B ok Wagns

B BL Ry, Co., 9% Mich. 434, 54 N.W. 958 (1853).

Corporations

See gmerally 62 C1S. Mumidpal
§ 179 {(1948).
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h%sm«hmﬂh Wot
. ; tes b’ imming &
fine. We concinde, therefore, that the
- pecuniary penalties for
viclations of the eonnty buildi o
ithin the, legislature’s mﬁ;"d:f -
thority to the county commission.

1L

The eixrenit conrt sonciuded, and the peti-
Solf invalid. In this regard, the petitioners
rely on Siafe v Grinstead, 167 W.Va.
1001, 208 S.E.2d 912 (1574).

In Grinstead, the Court eonmsi .
challengs to 2 criminal statate nsidared
y umdwwi
on the ground that the Jegilatore had un-
tawfully deleguted its Iaw-making a
ty to ths West Virginie Board otzm"m.
Moard The statute in question authorized the

to axpand a list of proscribed

by adding substanees which (1) mlhugs
or were derived from barbituric acid or
amphetamines, (2) wee detsrmized by the
Board, after investigation, to ba habit-form-
ing because of their stimulant effect on the
central nervous system, or {3) were desiy-
zated a5 dangerous or habit-forming by
sxiuting or future fedaral drug vegulations.
The defendant in Grinstead was convicted
of passession and delivery of lysergic acid
added to the federal list.

Thizs Coutt in Grinstead was concerned
with whether the lsgisiatare’s delegation of
o ity violated Article VI, Section 1 of
our tate Constitution, which reposes the
law-making authority in the legislature*

& Amicle VI, Section | of the West Virginla Con-
Mhmm“mmh’ in & semate and
oF delrgpten” vested

7. Articlo V, Section 1 of the West Virgila Con-
stitutlon provides
partments shail be separate and distinet, so
bes Mamr':““"‘mmd,
balonging 1o of the others nar abail
wmmmﬂwmdmm

WOnﬂﬁdﬂl.ltm&ilm‘m
mi‘msxhhvnﬁduinmp]mune‘
hﬁmahodyothaﬂnnﬂielnghhmh
determing without benefft of legislatiy,
mmmmmwhq
infringement of the law.” 1587 Wy, 2
1010, 208 S.E2d at 918 We da i
ﬂnttheﬂmrd'smmmmdhm¢
proseribed drugs under the first two egte
gories was accompaniad by mfficient logi,.
lative standards to constitute a vaBq ¢g.
egation of legislative authority.
we siatod thet the legislature could
and incorporate by reference axiating mad.
ol legislation or the ensctments of othey
bodies declaring conduet anlawfal, S
[4] Ownr nltimats conclusion, howevee,
was that the leginlsture could not empowss
the Board to engraft future destargtiony of
uniawful sanduct by other bodies ooto the
present statate: “[Whhen a legivlative body
delegates itz legislative powers so loasely
28 to permit another lagislative body or an
executive hoard or ageney o redefine xid
expand the criminal acta in futyro and
without Emitation, yuch attempt at dolegs
tion is constitutionally invalil” 1¥7 W.Va.
at 1011, 208 S.E.2d at §15. We ressoned
that under Articla VI, Section 1 and Artide
¥, Section 1, relating to separstion of pow-
ws,” “enactment of criminal stamntes b
80 & legislative functiom.... The &
thority tn enact laws, being exclusively 8
transferred

or sbdicated to others.” 15T W.Ya p
tutional insofar ns it granted the Board of
thwﬁu bth;'”m to declare sosduct
pounce oo future federal pro
dant’s convietion.
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- STATE EX BRI, S3TATE LINE SPARKLER v. TRACH b rid
e an 187 WY 271 (1990}

(81 The petitioners argue that the prin-

dples envaciated in Grinsiead preciuded
the legislature from deleguting %o county
commissions the power io penslize viols-
vions of county building codes. What this
srgument ignores is the fact that by Grin-
stead, the leginlature attampted to delegate
ity law-making function to an adminmira-
tiye body, an agenscy of the axecutive
sranch of govermment. In wach cxzas, the
constitutional provisiona relating to separa-
don of powers and reposing the law-mak.
ing function {n the legislature prevent del
sgation except where the legisiation i com-
pieta and sets forth adequate standards to
gaide the agency i the axervige of such
power. Ses, a4, Stats ez 1ol Bavker v
Manchin, 167 W.Va 188, 219 S.E.2d 622
1981 Quesenderry v. Estsp, 142 W.Va
426, 85 S.E.2d 832 (1957); Staty v. Grin-
steod, supro; Ringhart v. Woodford Fiy-
ing Serv, 122 W.Va 392 9 SE.2d 21
{1940).

[6] Here, bowever, the delegation was
nade to the county comsmission, 2 politiral
subdivision of the State. In such ciregm-
stances, the general rule restrieting delaga-
tion of legislative authority has no spplica-
tion, See genernlly 18 AmJur2d Consli-
tulionsl Law § 850 (1979). Wo have re-
pestedly recogmized the legislature’s au-
tharity to delegata its law-making power to
nurkipal corporations and counties as to
mittars of local cancern. Sse, g, Sigte
et rel. City of Charleston v. Bossly, 165
W.Va 332, 268 S.E.2d 550 (1980); Siate ez
rel City of Charleston v Coghill 156
W.Va. 877, 207 S.E24 113 (1973); Stats ax
rl Clty of Charleston v, Sims, 132 W.Va.
%28, 84 S.F.2d 729 (1948) Brackman’y,
Ine. a ity of Himtingtow, 126 W.a. 21,
2 SE24 71 (1948% Haigh v Bell 41
;:m 23 B.E. 666 (1205), ‘The Constitn-

regulations 1o be the entire legisler
e See WV.Cole, Toht e e leuile

986); 20A-3-12 (1988). We have oot yet
¢ ticd 1]

o iy of this proee.
“ure, 2nd we: decting 19 do 30 ove. . Sec Chice

of & judicial nature, as may be

by law.” Such delegution does not vinlate
the separation of powers dnetring contained
in Article V, Section 1 of the West Virginis

Iv.

[7] We gote in closing that the partles
below raised several insues with regard to
the certainty of the language of the ondi-
nance and its applcation to the
facts in this caze. Resolution of th
suss was avolded by the clreuit
ruling on the constitutionslity of the
nanes. 'We do not address thess
besed on our familiar mle expressed in
Syllabua Point 2 of Duguesne Light Ca, ».
State Tax Department, 174 W.Va. 508, 327
S.E2d 688 (1984), oart donied, 471 U.S,
1029, 103 3.Ct. 2040, 85 L.Ed.2d 322 (1986}

“ *This Court will not pass o0  pomjo-
risdictions! question which kas oot been
decided by the brisl court in the first
inptance.’ Syllsbus Point 2, Sands «

Security Trust Co, 143 W.Va 522, 102

S.E2d 738 (1988)."

For the reasons stzted herein, the judg-
ment of the Circuit Court of Berkeley
County is reversed, and the easo is remand-
ed for such forther proceadingd as may be
DECCESArY.

Reversed and remanded.

|

Dairy Ca ». Wer Virginis Rumanm Righes
Commn, 141 W.Va. 238, 382 SEI 75 (1989);
West Virginia Chiropractic Socly, Inc. v Marris,
178 W.va 173, 358 S E2d 432 (1987).
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890-3-1.

89Q0-3-2,

2.1,

DF‘S'}- M€£/'§Lq H-1394

TITLE 90
LEGISLATIVE RULE
DIVISION OF CORRECTIONS

SERIES 3
FURLOUGH PROGRAM FOR ADULT INMATES

General.

Scope - This legislative rule establishes the furlough
program for inmates under the custody and control of the
West Virginia Division of Corrections.

Authority - W.Va. Code 825-1-13
Filing Date -
Effective Date -

Repeal and Replace - This rule repeals and replaces
Furlough Programs For Inmates Under The Custody And
Contrel Of The Commissioner Of The Division Of
Corrections, 90 CSR 3, effective January 13, 1989.

Definitions.

Clagsification - A process for determining the
appropriate security placement and special needs of the
inmate population in order to provide a safe, secure and
humane correctional gystem for the public, staff and
inmates.

Correctional Claggification Profile {CCP} - A scientific
gystem for the classification of adult inmates develcped
in accordance with the American Correctional Association
Standards. The CCP is a grid system which incorporates
those factors known to be important in determining
inmates’ institutional assignments, identifying inmates’
programmatic and service needs as well as public
(security} and institutional {(custody) risks. The CCP
takes intc consideration such things as the current
offense, level of viclence of the offense, instituticnal
vioclence, escape higstory, mental and physical health and
disciplinary rule vioclations. Inmates are classified on
a scale of I to V. Level V is the most severe and
regstrictive and level I is the least restrictive.

Furlough - An authorized unescorted absence from actual
confinement within a correcticnal center for a specific
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ROLL CALL - LEGISLATIVE RULE-MAXING REVIEW COMMITTEE
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Chambers, Robert "Chuck",Speaker
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Brian Gallagher, Co-Chair

Burk, Robert W., Jr.

Faircloth, Larry V.

R
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AN
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Burdette, Keith, President
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AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
MonpaYy, NovemBer 14, 1994, 12:00 - 2:00 p.M.
SENATE FINANCE CoMMITTEE Room - M-451
1. Approval of Minutes - Meeting November 13, 1994
2. Review of Legislative Rules:

a. Division of Corrections
Furlough Program for Inmates Under the Custody and
Contreol of the Commissioner of Corrections

b. State Fire Commission
State Building Code

c. Insurance Commissioner
Regulation of Credit Life Insurance and Credit Accident
and Sickness Insurance

d. Insurance Commissioner
Credit for Reinsurance

e. State Tax Division
Exchange of Information Agreement Between Tax Division
and Division of Environmental Protection

£. State Tax Division
Business Investment and Jobs Expansion Tax Credit,
Corporation Headquarters Relocation Tax Credit, Small
Business Tax Credit

g. Environmental Quality Board
Requirements Governing Water Quality Standards

h. Water Resources
Dam Safety Regulations

i. Water Resources
Regulations Governing Environmental Laboratories
Certification and Standards of Performance

3. Alcohol Beverage Control Commission
Nonintoxicating Beer Licensing and Operaticns
Procedures

k. Bd. Exanminers for Registered Professional Nurses

Requirements for Licensure and Registration



1. Bd. Examiners for Registered Professional Nurses
Continuing Education

m. Bd. Examiners for Registered Professicnal Nurses
Criteria for the Evaluation and Accreditation of
Colleges, Departments or Schools of Nursing

n. Bd. Examiners for Registered Professional Nurses
Policies and Procedures Related to the Accreditation of
Colleges, Departments or Schools of Nursing

Other Business:



i

. Monday, November 14, 1994
12:00 - 2:00 p.m. Legislative Rule-Making Review Committee

{Code §2%9A-3-10})

Keith Burdette Robert "Chuck" Chambers,

ex officio nonvoting member ex officioc nonvoting member

Senate House

Manchin, Chairman Gallagher, Chairman

Grubb Douglas

Anderson Compton

Macnaughtan Huntwork (absent}

Minard Burk

Boley Faircloth

The meeting was called to order by Mr. Gallagher, Co-Chairman.
The minutes of the November 14, 1994, meeting were approved.

Mr. Gallagher told the Committee that the rule proposed by the

Division of Corrections, Furlough Program for Inmates Under the

Custody and Control of the Commissioner of Corrections, had been

placed at the foot of the agenda at the Committee's last meeting and

. that the Committee adjourned prior to taking action on the proposed
rule.

Mr. Minard moved that the Committee reconsider its action whereby

it rejected a motion toc approve the proposed rule as modified. The
motion was adopted.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Mr.Gallagher told Committee members that the rule proposed by the
State Fire Commission, State Building Code, had been also been placed
at the foot of the agenda at the Committee's last meeting and that the
Committee adjourned prior to taking action on the proposed rule.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Debra Graham, Committee Counsel, explained her abstract on the
rule proposed by the Insurance Commissioner, Regulation of Credit Life
Insurance and Credit Accident and Sickness Insurance, and stated that
the Commissioner has agreed to technical modifications.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.



Ms. Graham reviewed the rule proposed by the Insurance
Commissioner, Credit for Reinsurance, and stated that the Commissiocner
has agreed to technical modifications.

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham explained the rule proposed by the State Tax Division,
Exchange of Information Agreement Between Tax Division and Division of
Environmental Protection, and stated that the Division has agreed to
technical modifications. Ms. Graham and Mark Morton, of the Division,
responded to guestions from the Committee.

Mr. Minard moved that the proposed rule be placed at the foot of
the agenda. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the State
Tax Division, Business Investment and Jobs Expansion Tax Credit,
Corporation Headquarters Relocation Tax Credit, Small Business Tax
Credit, and stated that the Division has agreed to technical
modifications.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Joe Altizer, Associate Counsel, reviewed his abstract on the rule
proposed by the Environmental Quality Board, Requirements Governing
Water Quality Standards, and stated that the Board has agreed to
technical modifications. Gene Current, Environmental Control, Weirton
Steel, addressed the Committee and responded to guestions from the
Committee. Libby Chatfield, Technical Advisor to the Board, answered
questions from the Committee.

Ms. Douglas moved that the proposed rule lie over until the
Committee's December meeting. The motion was adopted.

Mr. Altizer explained the rule proposed by the Environmental
Quality Board, Dam Safety Requlations, and stated that the Board has
agreed to technical modifications.

Ms. Compton moved that the proposed rule be approved as modified.
Brian Long, Office of Water Resources, responded to questions from the
Committes. After further discussion, Ms. Compton asked unanimous
consent to withdraw her motion. There being no objection, the motion
was withdrawn.

Mr. Manchin moved that the proposed rule lie over until the
December meeting. The motion was adopted.



Mr. Anderson moved that the Committee reconsider its action
whereby it laid over until the December meeting, the rule proposed by
the Environmental Quality Board, Requirements Governing Water Quality
Standards. The motion was adopted.

Mr. Anderson moved that the Committee modify the propesed rule to
incorporate a proposed modification offered by the West Virginia
Manufacturers Association which would change the method of measuring
the discharge of pollution in relation to public water intakes. Ms.
Chatfield responded to questions from the Committee. Mr. Grubb
demanded a roll call vote. The demand was not sustained. The motion
was adopted. Ms. Chatfield told the Committee that the Board was not
willing to adopt the proposed modification.

Mr. Anderson moved that the proposed rule be amended to
incorporate a proposed modification offered by the West Virginia
Manufacturers Association which would change the method of measuring
the discharge of pollution in relation to public water intakes. MNMr.
Grubb demanded a roll call wvote. The demand was sustained. The
motion was adopted. The vote was seven Yeas and six Nays.

Mr. Manchin moved that the proposed rule lie over until the
Committee's December meeting. The motion was adopted.

Mr. Altizer reviewed his abstract on the rule proposed by the
Division of Environmental Protection, Regulations Governing
Environmental Laboratories Certification and Standards of Performance,
and stated that the Division has agreed to technical modifications.
Karen Price, West Virginia Manufacturers Association, addressed the
Committee regarding several concerns the Association has regarding the
proposed rule,

Mr. Anderson moved that the proposed rule lie over until the
Committee's December meeting. The motion was adopted.

Mr. Gallagher announced that the next rule on the agenda is the
rule proposed by the Alcohol Beverage Control Commission,
Nonintoxicating Beer Licensing and Operations Procedures.

Mr. Manchin moved that the proposed rule lie over until the
Committee's December meeting. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Board
of Examiners for Registered Professional Nurses, Requirements for
Licensure and Registration, and stated that the Board has agreed to
technical modifications.

Mr. Faircloth moved that the proposed rule be approved as
modified. The motion was adopted.

Ms. Graham explained the rule proposed by the Board of Examiners
for Registered Professional Nurses, Continuing Education, and stated
that the Board has agreed to technical modifications. She responded
to gquestions from the Committee.



Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the Board
of Examiners for Registered Professional Nurses, Criteria for the
Evaluation and Accreditation of Colleges, Departments or Schocls of
Nursing, and stated that the Board has agreed toc technical
modifications and to combine the substance of the proposed rule with
the next proposed rule on the agenda. She stated that if both
proposed rules are approved, the Board would subseguently withdraw
this proposed rule.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Board of Examiners
for Registered Professional Nurses, Policies and Procedures Related to
the Accreditation of Colleges, Departments or Schools of Nursing, and
stated that the Board has agreed to technical modifications,

Mr. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham explained the authority for the rule proposed by the
State Tax Division, Exchange of Information Agreement Between Tax
Division and Division of Envircnmental Protection. John Montgomery,
State Tax Division, responded to questions from the Committee.

Ms. Douglas moved that the proposed rule be approved as modified.
The motion was adopted.

The meeting was adjourned.
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. Proposed Revisions to the West Virginia Water Quality Standards,
Title 46 Legislative Rules, Series |, Section 7.2.a.B
Recommended by the West Virginia Manufacturers Association.

I Background

As currently interpreted by the WVDEP, Section 7.2.a.B is being used to
impose overly stringent water quality-based "end-of-pipe” effluent limitations
on all discharges located within five miles upstream of a drinking water
intake, regardless of their actual impact, or lack thereof, on the intake. The
effect is to require all such dischargers to treat their wastewater to drinking
water quality, then discharge it into a receiving stream which often does not
meet drinking water quality. As a result, a discharger could be forced to
expend millions of dollars without achieving a significant environmental
benefit. Revisions to Section 7.2.a.B are, therefore, required to clarify its
meaning.

il. Proposed Revisions to Section 7.2.a.B.:

Each segment extending upstream from the intake of a water supply
. pubiic {Water Use Category A}, for a distance of five {8} miles or to

the headwater, must be protected by prohibiting the discharge of any
poilutants such that the instream concentrations at said intake(s) are
in excess of the concentrations designated for this Water Use
Category in Section 8. Prior to imposing any_water quality criteria as
"end-of-pipe” effluent limitations. the Chief shall demonstrate that

her, | ringent, efflu limitations will adversely i id

intake{s}.

1. Benefits of Revisions

A. Clarifies and reenforces original purpose of the rule.
B. Protects municipal drinking water intakes.
C. Does not require industry to spend millions of dollar to protect against

non-existent threats.
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V.

V1,

VI

Lomments of Gene Current
to the Legisiative Rulemaking Review Committee
November 14, 1894

Good afternoon. My name is Gene Current and | am Director of
Environmental Control for Weirton Steel Corporation. | appreciate the
opportunity to present comments to the Committee at this public meeting.

Weirton Steel is an employes-owned company located in Weirton, West
Virginia. It owns and operates an integrated steeimaking facility which
draws water from, and discharges treated effiuents into, the Ohio River.

Weirton Steel is West Virginia’s largest industrial employer and taxpayer,
employing approximately 6,000 people. In addition to its employees,
Weirton Steel indirectly supports virtually every business and service in
Weirton and its surrounding communities.

Weirton Steel is committed to a heaithy environment. During the past 10
years, Weirton Steel has spent 103 million doilars for environmental
control facilities. This represents 13.3% of the total capital expended over
the 10-year period. $73 million of these expenditures were for new
wastewater treatment facilities. Woeirton Steel is prepared to spend
millions of additional dollars to address reasonable environmental
requirements in the future.

Weirton Steel is here today because it very concerned about the WVDEP's
unreasonable current interpretation of Section 7.2.a.B. of the Water
Quality Standards which is sometimes referred to as the "Five-Mile Rule".

As originaily envisioned by the Water Resources Board, and as endorsed
by the United States Environmental Protection Agency, 7.2.a.B would
protect public drinking water intakes from undue adverse impacts caused
by point source discharges. This protection would be balanced against the
iegitimate need by industry to utilize our state’s water resources, by
providing dischargers with the opportunity to demonstrate that their
discharges do not have an adverse impact on the intakes.

As currently interpreted by the WVDEP, however, Section 7.2.a.B. is being
used to impose overly stringent water quality-based "end-of-pipe” effluent
limitations on all discharges located within five miles upstream of a
drinking water intake, regardless of their actual impact, or lack thereof, on
the intake. The effect is to require all such dischargers to treat their
wastewater to drinking water guality, then discharge it into a receiving
stream which often does not meet drinking water quality.
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IX.

Xl.

XIl.

On June 30, 1994, Weirton Steel was issued a renewal NPDES permit
which imposes overly stringent water quality-based effluent limitations
that achieve no significant environmental benefit. In addition to the
absence of environmental benefit, Weirton Steel considers the
achievement of these limitations to be cost prohibitive. Indeed, Eichleay
Engineers recently provided Weirton Steel with a cost estimate of $65
million, + 50%, to build the additional treatment systems necessary to
meet the new limitations. As a result, we have appealed the permit.

The successful appeal of this permit is essential to Weirton Steel in that
WVDEP's interpretation, as imposed in the NPDES permit would have
devastating economic and sociai consequences on Weirton Steel and the
community. These consequences would occur despite the fact that
Weirton Steel’s discharges are not having an adverse impact on the
downstream drinking water intakes, a fact which Weirton Steel has offered
to demonstrate to the WVDEP. To date, Weirton Steel has been informed
that such a demonstration is "irrelevant™ under the WVDEP's interpretation
of Section 7.2.a.B.

Weirton Steel urges the Committee to revise Section 7.2.a.B such that it is
expressly consistent with the original intent of the Water Resources Board
and the United States Environmental Protection Agency. Specifically, we
urge you to make two changes to Section 7.2.a.B.: (1) clarify that the
point of focus for determining the impact of the discharge is at the
drinking water intake, where an impact matters; and {2) place the burden
on the Chief of the Office of Water Resources to demonstrate the need for
otherwise more stringent limitations that the DEP may wish to impose.

By incorporating these changes, the Committee will continue to protect
the water quality at municipal drinking water intakes, and at the same time
ensure that Weirton Steel and other companies are not forced to spend
millions of dollars to protect against imaginary environmental threats.

Weirton Steel stands ready to provide additional information or otherwise
participate in this process in any way that the Committee sees fit. Thank
you for your time and consideration.

G.P.C.
11/14/94
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Building 1, Room 206W Review Commitice

Capitol Complex
Charleston, West Virginia 25305

Dear Sirs:

As vyou are aware, the Board filed amendments to the
legislative rule 46 CSR 1, Requirements Governing Water Quality
Standards, on August 15, 1934, Since filing the amended rule, the
Board has continued to review the comments on the proposed rule
filed by EPA Region III, and has met with staff from that agency,
both telephonically and in person, several times. Those
communications, discussions with counsel to your committee, and the
Board's continued review of the rule, prompt the Board to propose,
for the Committees consideration, the additional amendments
outlined below.

46-1-1.5. Counsel to your committee has advised the Boarxrd
that this section, which addresses the repeal of the existing rule,
is unnecessary. We propose deleting this section.

46-1-2.6 The Board proposes moving the second sentence in
this section to proposed §4.1.b.B., which includes a list of high
quality waters. This will not change the substance of the
definition, but is proposed to clarify the newly organized high
quality waters section.

46-1-4.1. For clarification purposes, the Board proposes
striking the comma and the word "and” after the word "herein" at
the end of §4.1.b.A and replacing them with a period.
Additionally, the Board proposes adding the following sentence as
subsection {c) of 4.1.b.B (see comment at 46-1-2.6 above}:
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{c) Streams or stream segments which receive annual
stockings of trout but which do not support year round
trout populations.

46-1-5.2.b. To clarify the requirements of the sizing of the
zone of initial dilution in a mixing zone, the Board propocses
inserting the following sentence after the third sentence in that
subsection:

Where a zone of initial dilution is assigned by the
Chief, the size of the zone shall be determined using one
of the 4 alternatives ocutlined in Section 4.3.3 of EPAs
Technical Support Document for Water Quality Based Toxics
Control.

This language is necessary to assure that the proper criteria
are used to establish a zone of initial dilution (ZID) within a
mixing zone. The ZID is the zone in which discharged pollutants
initially mix with the receiving water. The size of the ZID is
important because the ZID is the only area within the mixing zone
in which water quality standards are not required to be met. The
alternatives referred to in. the proposed language include the
criteria developed by EPA for sizing ZIDs to ensure that they are
kept as small as possible and prevent 1lethality to aquatic
organisms. (See attachment)

46~1-6.4 For clarification, the Board proposes adding the
following sentence at the end of that section:

See Appendix D for a representative list of category C
waters.

46-1-7.1 On page 16, the item number after “D{a)"- should be
"E", not "5".

46-1-8.2.b. Because of the changes proposed in 8.2.a., the
language of 8.2.b is redundant. The Board proposes deleting 8.2.b
and reordering 8.2 accordingly.

46-1-9. Section 9 addresses methods used to establish safe
concentration limits for the protection of aquatic life from
pollutants for which no numeric criteria have been promulgated in
the water quality standards. The Board proposes updating this
section by adding categories B3 and B4 to the water use categories
subject to the provisions of this section.
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APPENDIX A The reference made tc Sec¢tion 2.14 should be
changed to 2.16.

APPENDIX E 46-1-8.1. The Board has proposed a site-
specific numeric criterion for aluminum for Opequon Creek which
differs from the numeric standards for aluminum in appendix E. 1In
order to alert the reader to this exception from the aluminum
criterion, the Board proposes adding the following language in the
first column after "Not to exceed:":

{See 7.2.d.B(b))

46-1-8.11. The Board intended that the value for dissolved
oxygen in this section apply to the "all Other Uses” category.
Therefore the Board proposes placing an X in that box.

We appreciate the Committee’'s thoughtful consideration of
these proposed amendments.

Additicnally attached is a response summary to the comments
submitted on the proposed rule by EPA in their letter to Chairman
Jenkins dated July 13, 1994.

Please contact Libby Chatfield, Technical Advisor to the Board
with any questions you may have regarding these proposed changes.

Sincerely,

. Charles R. Jenkins
airman

CRJ/LMC

attachments
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feeders and other nonmobile organisms, spatial distribution of

wms and reinforcemnent of weakened populations are en-
hanced, and embryos and larvae of some fish species develop
while drifting [11]. Anadromous and catadromous species must
pe able to reach suitable spawning areas. Their young (and in
some cases the adults) must be assured a retum route to their
spawning and other purpaoses. Barriers or blocks that prevent or
interfere with these types of essential transport and movement
aan be created by water with inadequate chemical or physical
quality.

As explained above, a State regulatory agency may decide to
deny a mixing zone in a site-specific case. For example, denial
should be considered when bicaccurnulative poilutants are in the
discharge. The potential for a pollutant to bicaccumulate in living
organisms is measured by (1) the bioconcentration factor {(BCF),
which is chemical-specific and describes the degree to which an
organism or tissue can acquire a higher contaminant concentra-
tion than its environment (e.g., surface water); (2) the duration of
exposure; and (3) the concentration of the chemical of interest.
While any BCF vaiue greater than 1 indicates that bicaccumulation
patential exists, bicaccumulation potential is generally not con-
sidered to be significant unless the BCF exceeds 100 or more.
Thus, 2 chemical that is discharged to a receiving stream, resuft-
ing in low concentrations, and that has a low BCF value will not
create a bicaccumulation hazard. Conversely, a chemical that is
discharged to a receiving streamn, resulting in a low concentration
but having a high BCF value, may cause in a bicaccumulation
hazard. Also, some chemicais of relatively low toxicity, such as
an, will bioconcentrate in fish without harmful effects resulting
om human consumption.

Ancther example of when a regulator shouid consider prohibiting
a mixing zone is in situations where an effluent is known to attract
biota. In such cases, provision of a continuous zone of passage
around the mixing area will not serve the purpose of protecting
aquatic life. A review of the technical iiterature on avoidance/
attraction behavior reveaied that the majority of toxicants eficited
an avoidance or neutral response at low concentrations {13].
Hawever,somememicalsdidelidtanawacﬁvem,bmﬂle
data were not sufficient to support any predictive methods. Tem-
Perature can be an attractive force and may counter an avoidance
response to a pollutant, resulting in attraction to the toxicant
discharge. Innate behavior such as migration may aiso supersade
an avoidance response and cause fish to inaur a significant expo-
Sure.

4.3.2 Minimizing the Size sf Mixing Zeses
Concentrations abowve the chronic criteria are bkely to prevent
sensitive taxa from taking up long-term residence in the mixing
Zone. In this regard, benthic organisms and territorial organisms
are [ikely to be of greatest concemn. The higher the concentra-
ﬁonsocmnﬁgvﬁﬁvhmbopbm,ﬂwnmtanmﬁdymhe
excluded, thereby affecting the stnxtre and function of the
ecological community. It is thus important to minimize the
size of the mixing zone and the size of elevated concentra-
isopleths within the mixing zone.

4.3.3 Prevention of Lethsilly tv Passing Organicms -
The Water Quality Standards Handbook [14] indicates that.ubether
to establish a mixing zone policy is a2 matter of State discretion,
but that any State policy allewing for mixing zones mst be
consistent with the CWA and is subject to approval of the Re-
gional Administrafor. The handbook provides additional descus-
sion regarding the basis for a State mixing zone poficy.

Lethafity is a function of the magnitude of pollutant concentra-
tions and the duration an organism is exposed to those concen-
trations. Requirements for wastewater plumes that tend to attract
aquatic iife should incorporate measures to reduce the toxicity
{e.q., via pretreatment, dilution) to minimize lethality or any
irreversible toxic effects on aquatic life.

EPA’s water quality criteria provide guidance on the magnitude
and duration of pollutant concentrations causing lethality. The
criterion maximum concentration (CMC) is used as 2 means to
prevent lethality or other acute effects. As explained in Appendix
D, the CMC is a toxicity level and should not be confused with an.
LCsq level. The CMC is defined as one-half of the final acute value
for specific toxicants and 0.3 acute toxic unit (TU,) for effiuent
toxicity {(see Chapter 2}. The CMC describes the condition under
which lethality will not occur if the duration of the exposure to the
CMC level is less than 1 hour. The CMC for whole effluent toxicity
is intended to prevent lethality or acute effects in the aquatic
biota. The CMC for individual toxicants prevents acute effects in
alt but a small percentage of the tested species. Thus, the areal
extent and concentration isopleths of the mixing zone must be
such that the 1-hour average exposure of arganisms passing
through the mixing zone is less than the CMC. The organism
must be able to pass through guickly or flee the high-concentra-
tion area. The objective of developing water guality recommen-
dations for mixing zones is to provide time-exposure histories that
produce negligible or no measurable effects on pepulations of
critical species in the receiving system.

Lethality to passing organisms can be prevented in the mixing
zone in one of four ways. The first method is to prohibit concen-
trations in excess of the CMC in the pipe itself, as measured
directly at the end of the pipe. As an example, the CMC should
be met in the pipe whenever a continuous discharge i made o
an intermittent stream. The second approach is to require that
the CMC be met within a very short distance from the outfall
during chronic design-flow conditions for receiving waters (see
Section 4.4.2).

i the second alternative is selected,

and caladations indicate that the use of a high-velodty diis-
charge with an initlal velocity of 3 meters per second,-er -
more, together with a mixing zone spatial limitation of 5 -
times the discharge length scale in any direction, should
ensure that the CMC s met within a few minutes under +
practically all conditions. The discharge length scale is defined
as the square root of the cross-sectional area of any discharge

pipe.

A third atternative (applicable 1o any waterbody) is not to use a
high-veiocity discharge. Rather the discharger should provide
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discharge outlet. The iocal water depth is defined m:z
natural water depth (existing prior to the installation of the
discharge outiet) prevailing under mixing 2one design con-
ditions (e.q., low fiow for rivers), misrau'ictionm'ﬂpm-
vent locating the discharge in very shailow environments or
very close to shore, which wouid result in significant surface
and bottom concentrations,

A fourth alternative (applicable 1o any waterbody} is for the
discharger to provide data to the State regulatory agency show-
ing that a drifting organism would not be exposed to 1-hour
#verage concentrations exceeding the CMC, ar wouid not receive

, harmful exposure when evaluated by other vaiid toxicological

analysis, as discussed in Section 2.2 2. Such data should be
callected during environmental conditions that replicate critical
conditians.

.For the third and fourth alternatives, examples of such data

include monitoring studjes, except for those situations where
callecting chemical samples to develop monitoring data would
be impractical, such as at deep outfails in oceans, lakes, or
em| ts. Omertypesofdalzcouidindudeﬁetduacer
smdiamingdye,mmtmetas,oﬂmtracermteﬁals,orde-
tailed analytical caiculations, such as maodeling estimations of
concentration or diiution isopleths,

The Water Quality Criteria—1972 {17] outlines a method, appli-
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whereT(n)ismeexpowreﬁmemotgarﬁsmkhisopieﬂm,and
ET(X) is the “effect time.” Thatis,l:'!‘(X)isﬂ':eexpomretﬁm
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required to produce an effect (including a delayed effect) in x
percent of organisms exposed to a equal 1o Cln),
mecmcmtraﬁonh'mpleﬁzn. ET(X) is deter.
mined; the effect is usually mortality. if the summation of ratics of
expmmtirneme!ﬁcttime'n!ﬁsﬁanl,ﬂmmepetmteﬂeq
will not occur.

4.3.4 Pravestion of Biosccemmiztion Problesss for Humas
Hoalth
States are not required to allow mixing zones. Where unsafe fish

ﬁswekveisoroﬁaereﬁdenceindicataaladcafassimilaﬁve
capacity in a particular waterbody for a bicaccumutative poihut-

- ant, care should be taken in calculating discharge limits for this

poliutant or the additivity of muitiple poliutants. in particular
relaxing discharge limits because of the provision of a mixing
Zone may not be appropriate in this situation.

4.4 MIXING ZONE ANALYSES

Proper design of a mixing zone study for a particular waterbody
requires estimation of the distance from the outfail to the point
where the effluent mixes completely with the receiving water,
The boundary is usually defined as the location where the cohcen-
trations across a transect of the waterbody differ by less than §
percent. The boundary can be determined based on the resuits of
a tracer study or the use of mixing zone models. Both proce-
dures, along with simple order. ~-magnitude dilution calcula-
tions, are discussed in the following subsections.

# the distance to complete mixing is insignificant, then mixing
zone modeling is not necessary and the fate and transport modeis
described in Section 4.5 can be used to perform the WLA, it is
important to remember that the assumption of complete
mixing is not a conservative assumption for toxic discharges;
an assumption of minimal mixing is the conservative ap-
proach. if completely mixed conditions do not occur within a
short distance of the outfall, the WLA study shouid rely on mixing
zone monitoring and modeling. Just as in the case of compietely
mixed models, mixing zone analysis can be performed using both
steady-state and dynamic techniques. State requirements regard-
ing the mixing zone will determine how water quality criteria are
used in the TMDL

This section is divided into five subsections. The first discusses
recommendations for cutfall designs and means to maximize
initial dilution. The second provides a brief description of the four
major waterbody types and the criticai design period when mix-
ing zone analysis should be performed for each. The third pro-
vid&abwiefdmipﬁonofmmsdiesandhmdmymybe
used to define 2 mixing zone. The fourth and fifth subsections
discuss simplified methods and sophisticated models to predict
the two stages of mixing (i.e., discharge-induced and ambient-
induced mixing). For a detailed explanation of the mechanisrms
involved in estimating both stages of mixing, two references are
recommended, Holley and firka [15] and Fischer et ai. (18]
Although the models presented in Sections 4.4.4 and 4.4.5 sirn.
plify the mixing process, the assessor should have an understand-
ing of the basic physical concepls governing mixing to use these
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RESPONSE SUMMARY

The Environmental Protection Agency (EPA) Region III office
submitted comments to the proposed legislative rule, Requirements
Governing Water Quality Standards, on July 13, 1993. The following
is a summary of those comments and the Boards responses to them.
Note that in a number of instances, EPAs comments reguest a legal
interpretation through Attorney General Certification, of
provisions in the rule. The Board is working with the Office of
Water Resources and the Office of the Attorney General to prepare
a letter of certification which responds to EPAs questions.

46-1-2 Definitions.

EPA requests clarification of a number of definitions included
in the rule. The Board is working with the Office of Water
Resources and the Attorney General's Office to clarify the
definitions requested by EPA through a letter of certification from
the Attorney General.

§ 2. Definitions. EPA reguests that definitions for 6 new
terms be included in the rule.

The term "pollutant" is defined in the State's Water Pollution
Control Act (W. Va. Code §22-11-3(17). All definitions in the Act
are incorporated by reference in the water gquality standards rule.
{see first paragraph of 46-1-2)

To clarify the definition of zone of initial dilution, the
Board proposed amending section 5.2.b. to include the following
language: "The zone of initial dilution is the area within the
mixing =zone where initial dilution of the effluent with the
receiving water occurs and where the concentration of the effluent
will be its greatest in the water column.”

The Board agrees with EPAs suggestion that definitions for the
terms lethality, mixing zone, surface impoundment and toxic, would
be appropriately added to the rule and will work with EPA and the
Office of Water Resources to include those definitions in the next
triennial review.

§ 3. Conditions Not Allowable in State Waters. EPA requested
that the State adopt narrative biological criteria in the rule, to
meet one of EPAs National Goals for the 1991-1993 Triennium. In
discussions with EPA since this letter, they have agreed that the
existing language in the rule is sufficient for this triennium.
The Board intends to revisit this provision and update it according
to EPAs future recommendations as part of the next triennial
review.

§ 4. Antidegradation. EPAs comments regarding this section
address implementation of the High Quality Water category and the
Qutstanding National Resource Water Category. As discussed in the
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rationale document, the Board is working with the Office of Water
Resources to develop guidelines for implementing the

. antidegradation provisions in the rule. The issues raised by EPA
are being considered in that effort.

§ 5. Mixing Zones. The Board believes that it has responded
to all of EPAs concerns in the proposed rule and in the changes
proposed in the letter to this committee dated November 7, 1994.

§ 6. Water Use Categories. The Board has responded to the
comments provided by EPA in sections 6.2, 6.3 (the comment
regarding wetlands) 6.3.b. and 6.4. The remainder of the comments
raise issues which the Board will continue to consider and address
in the next triennial review.

§ 7. West Virginia Waters The Board adopted the amendments
language proposed by EPA in 7.1, 7.2.c, 7.2.c.B., 7.2.d.P{b} and
7.3.a.. Further, the Board has addressed the issues raised in EPAs
comments on 7.2.d {identification ¢of the exceptions in A through KK
as either site-specific criteria, variances or use removals) and
7.3.d. The remainder of the comments in this section will receive
the Boards continued consideration and will be addressed in the
next triennial review.

§ 8. Specific Water Quality Criteria The Board adopted the
suggestions made by EPA in 8.2.a and 8.4 {see raticnale document}.
EPAs third comment under section 8.2.b. has been addressed in the
November 7, 1994 letter to this committee. The remainder of the
‘ comments will receive the Board's continued consideration.

§ 9. Establishment of Safe Concentration Values The Board
has adopted EPAs first and third suggestions under that section;
the Board will take EPAs remaining comments under advisement.

Appendix A The Board proposed incorporating the corrections
to the typographical errors identified in EPAs comments.

Appendix E The Board has proposed incorporating the
suggestions made by EPA in sections 8.1, 8.73, 8.11.1. 8.11.2.
§.11.3, 8.15.1, 8.17.1, 8.18, 8.22, 8.23.1 and 8.33.2. The Board
proposed the deletion of sections 8.7.2 and 8.33.3 for which EPA
requested rationales. EPAs comment on 8.30 appears to be in error,
the values for total residual chlorine as proposed are correct
according the EPA Gold Book values. The Board will take the
remainder of EPAs comments regarding this section under advisement.
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