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TENTATIVE AGENDA

LEGISLATIVE RULE-MAKING REVIEI,I COMMITTEE

FeenunRv 8, f993 - 9:00 A.M. - 5:00 P.M.

Seunre Frrunnce Couurrree Room - M-451

Approval of Minutes - Meetings January 11, L993, L2IOO Noon
2zOO p.m.; 6:00 p.n. 8:00 p.trr. and January L2,

4 : 00 6: 00 p.m.

Review of Legislative Rules:

a.

c.

b.

e.

t.

).

Attorney General Consumer Lease Disclosures in
Rent To Own Transactions

Division of Environment Protection-office of oil
and Gas - Abandoned Wel1s

Division of Environmental Protection Surface
Mining and Reclamation

f.

g.

h.

d. SoIid Waste Management Board RuIes and
Regulations for the Disbursement of Grants to
Solid Waste Authorities

Human Rights Commission Rules Regarding
Discrimination in Housing

Division of Personnel Adrninistrative Rules and
Regulations of the Yfest Virginia Division of
Personnel

Division of Environmental Protection
Conf idential f nformation

Division of Environmental Protection-Office of Air
Quality Serious and Minor Violations of
Applicable Rules

Division of Environmental Protection, Office of
Air Qual-ity - To prevent and Control Air Pollution
from the Operation of CoaI Preparation Plants and
Coal Handling Operations

Division of Environmental protection, office of
Air Quality Regulation Reguiring the Submission
of Emission Statements for VoIatile Organic
Compound Ernissions and Oxides of Nitrogen
Emissions



k. Division of Environmental Protection, office of
Air guality Reguirenents for Pre-Construction
Review, Deterrnination of Emission of fsets for
Proposed New or Modified Stationary Sources of Air
Pollutants and Ernission Trading for Intrasource
Pollutants

I. Departrnent of Agriculture General Groundwater
Protection Ru1es for Fertilizers and Manures

m. Department of Agriculture Primary and Secondary
Containment of Fertilizers

n. Department of Agriculture General Groundwater
Protection Rules for Pesticides

o. Department of Agriculture BuIk Pesticide
Operational Rules

p. Department of Agriculture Non-Bulk Pesticide
Rules for Permanent Operational Areas

q. Air Po1lution Control Commission Permits for
Construction and Major Modification of Major
Stationary Sources of Air Pollution for the
Prevention of significant deterioration

r. Division of Environmental Protection - Oil and Gas
Wells and Other Wells

s. Division of Environmental Protection - Underground
Storage Tank Regulations

t. Division of Environmental Protection - Underground
Storage Tank Assessment Fees

u. Division of Environmental Protection Hazardous
Waste Management Regulations

v. Water Resources Board Nat,ional Pollutant
Discharge Elimination System (NPDES)

w. Water Resources Board Underground fnjection
Control

x. Water Resources Board Reguirements Governing
Groundwater Standards



y. Water Resources Board Requirements Governing
Water quality Standards

z. Public Energy Authority - Rules and Procedures for
Application- for and Environnental Assessment of
Projects Seeking Qualification for Public Energy
Authority I s Assistance

aa. Division of Natural Resources Groundwater
Protection Act Fee Schedule

bb. Dept. of Adrninistration Use of Domestic
Aluminurn, Glass or Steel Products in Public Works
Proj ects

cc. Dept. of Adninistration - Collection of Claims Due
the State

dd. Division of Health Primary Care Center
Uncompensated Care Grants

ee. Division of Health Primary Care Center Seed
Money Grants

ff. Board of Social work Examiners Qualifications
for Licensure as a Social Worker

3. Other Business:

Workersr Compensation - Definition of Employer -
Counselrs report.



Monday, Febrrrary 8, 1993

9 s 0O a.m. 5:0O p.m.

SPECIAL UEEEIITC

Leqislative Ru1e-Makincr Review Connittee
(Code S29A-3-10)

Keith Burdette
ex officio nonvoting member

Senate

Manchin, Chairman
erubb
Anderson
Macnaughtan
Minard
Boley

The meeting was called to order by

Robert trChucktr Chambers,
ex officio nonvoting mernl.er

Ilouse

Gallagher, Chainman
Douglas
Conpton
Huntwork
Burk
Faircloth

l1[r. Ga1lagher, Co-Chairman.

The minutes of the neetings JanuarT 11, 1993, L2zOO Noon 2:00
p.m. t 6:00 p.D. 8:00 p.m. and Januarlr L2, 4:00 5:O0 p.m. were
approved.

Mr. Gallagher told members of tbe Connittee that a draft copy of
the Procedures for Filing Emergency and Proposed Legislative Ru1es
with the LegLslative Ru1e-Making Review Counittee had been distributed
and asked if any menber had any questions. There were no questions.

Mr. Manchin moved that the Procedures be approved. The motion was
adopted.

Debra Graham, Conmittee Counsel, stated that the rule proposed by
the Attorney General, Consumer Lease Disclosures in Rent To Own
Transactions, had been laid over from the previous meeting.

Mr. Manchin noved to arnend the proposed rule by deleting all of
Section 3.1.5.. The notion was rejected.

Mr. Grubb told members of the Connittee that there is an Attorney
General Opinion shich states that it is improper for the Cornmittee to
request that an agency meet with interested parties after the public
comment period has ended as was done on this proposed rule. He
requested that staff provide copies of the Opinion at the Connl-tteets
next meeting.

l.Ir. Grubb moved to nodify Section 3.L.6 of the proposed rule to
require disclosure of a yearly rental rate instead of imputed
interest.



Roger Sharp, President, Rental Dealers Association, and Dona1d
Darling, Assistant Attorney General in the Consumer Protection
Division, commented on the proposed nodification and responded to
questions from the Connittee.

tlr. Grubb asked unaninous consent to make technical amendnrents to
his proposed nodification. There being no objection, the proposed
nodification was amended.

l[r. G]rubbrs notion, as amended, was rejected.

Mr. crubb moved that the proposed nrle be approved as modified.
The notion was adopted.

Alison Patient, Counsel to the House Conmittee on Finance, stated
that the trrle proposed by the Division of Environment Protection
Office of Oil and Gas, Abandoned WeIIs, had been laid over from the
Committeers previous neeting. She said that the Division has agreed
to technical modifications and she answered guestions from the
Conmittee. Ted Streit, of the Division of Environmental Protection,
answered questions from the Cornmittee.

Mr. Burk noved that the Conmittee approve the proposed
nodifications. The motion was adopted.

Mr. Macnaughtan moved that Section 6.L2 of the proposed rrrle be
modified to require that the Division publish the list of abandoned
wells as often as practical, but at least once evel.Ir five years. The
motion was adopted.

Ms. Douglas moved that the proposed rule be approved as modified.
The notion was adopted.

Ms. Patient reviewed the rule proposed by the Division of
Environnental Protection, Surface Mining and Reclamation, and stated
that the Division has agreed to technical nodifications. She also
told the Committee that Subconmittee D of the Joint Standing Judiciary
Cornmilg"" is working on a site specific bonding rule which may
conflict with the proposed rule so that both rules may need to be
brought into confornity with each other at a later date. She
responded to guestions from the Comnittee. Roger llall, Special
Assistant to the Director of the Division, told the Connittee that the
Division was requesting that it be allowed to nodlfy the proposed
rule. IIe distributed copies of the proposed nodifications. He
responded to questions fron the Committee.

l1[r. Manchin moved that the Conmittee approve all of the proposed
modifications to the proposed rule except for the proposed
modification to Section 2,26. The motion was adopted.



I,!r. Manchin noved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Gallagher moved that since abstracts had been previously
nailed to nembers, the Cornrnittee dispense with a full e:rplanation of
the renainder of the proposed rules, unless a nember requests a full
explanation. The motion was adopted.

Marjorie Martorella, Counsel to the House Conmittee on Government
Organizations, told the Cornniggss that the Solid Waste Dtanagement
Board has proposed modifications to tbe rrrle proposed by the Board,
Rules and Regrulations for the Disbursement of Grants to Solid Waste
Authorities. Charlie ifordan, Acting Director of the Board, answered
questions from the Committee.

Mr. Manchin moved that the proposed nrle be approved as modified.
The motion was adopted.

Ms. Martorella explained that she had numerous problems sith the
rule proposed by the Human Rights Cornnission, Rulee Regarding
Discrimination in Housing, and that she had not been able to reach an
agreement with the Conmission on all of her proposed nodifications.

Mr. Minard noved that the proposed rule be placed at the foot of
the agenda. The motion was adopted.

Ms. Graharn stated that she had suggested nodifications on the nrle
proposed by the Division of Personnel, Administrative Ru1es and
Regulations of the West Virginia Division of Personnel, and stated
that the Division has agreed to the technical nodifications. Teri
McClintock Crouse, Assistant Director for Enployee CommunLcations,
answered questions fron the Comrnittee.

D{r. Minard moved that the proposed nrle be approved as nodifl-ed.
The motion was adopted.

Ms. Martorella stated that she had technical modifications to the
rule proposed by the Division of Environnental Protection,
Confidential Infomation, and stated that the Division has agreed to
the technical modif ications. Dale Far1ey, Secretary, West Virglnia
Air Pollution Control CornmlssJ.on, responded to questJ.ons from the
Committee.

l[r. Manchin moved that the proposed rule be approved as modified.
The notion was adopted.

Ms. Martorella stated that she had technical nodifLcations to the
rrrle proposed by the Division of Environmental Protection, Hazardous
Waste Managenent Regulations and that the DLvision has agreed to the
modifications. Ann Spaner, Deputy Director, Division of Environmental
Protection, Max Robertson, Chief of the Office of Waste Management and
John Cummings, West Virginia Manufacturers Association, addressed the
Conmittee regarding proposed rnodLfications and responded to questions.



l[r. Manchin moved that the proposed rule be approved as modified.
The motion sas adopted.

Ms. Patient stated that she did not have any nodifications to
suggest to the rule proposed by the Division of Environnental
Protection-office of Air Quality, Serious and Minor Violations of
Applicable Rules.

tlr. Manchin moved that the proposed rrrle be approved.
was adopted.

The motion

Mike Dtowery, Counsel to the House Judiciary Committee, told the
Conmittee that he has technical modifications to suggest to the nrle
proposed by the Division of Environnental Protection, Office of Air
Quality, To prevent and Control Air Potlution fron the Operation of
Coal Preparation Plants and CoaI Handling Operations, and stated that
the Division has agreed to technical nodifications. trllr. Farley,
reiterated that the Division agreed to the proposed nodifications.

Mr. Burk moved that the proposed rule be modified to confom with
the Code. The notion was adopted.

Mr. Manchin moved that the proposed rrrle be approved as modified.
The motion was adopted.

Mr. Mowery stated that he does not have any proposed nodifications
to the rule proposed by the Division of Environmental Protection,
OffLce of Air Qua1ity, Regulation RequirLng the Subnission of EniEsion
Statements for Volatile OrganLc Conpound EniEsions and Oxides of
Nitrogen Enissions. I[r. Cumnings presented a proposed nodification to
the Conmittee.

Mr. Manchin moved that the Comnittee approve the proposed
modification from the West Virginia Manufacturers Association. The
motion was adopted.

Mr. Manchin moved that the proposed nrle be approved as modified.
The motion was adopted.

Mr. Manchin moved that the Cornnittee stand in recess until 1:O0
p.m.. The motion was adopted.

The Comnittee reconvened at 1:O0 p.m. with l{r. }Ianchin presiding.

Brenda Waugh, Counsel to the
Conmittee that she has technical
the Departnent of Agriculture,
for Fertilizers and Manures, and
proposed nodifications.

Senate iludiciary Conmittee, told the
nodifications to the rule proposed by
General Groundwater Protection Rules
that the Department has agreed to the



ll[r. Minard moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Waugh stated that she has technical nodifications to the rrrle
proposed by the Departnent of Agriculture, Prinary and Secondary
Containment of Fertilizers, and that the Department has agreed to the
proposed nodifications.

Mr. Gallagher noved that the proposed rule be approved as
nodified. The motion was adopted.

Ms. Waugh told the Connittee that she has technical nodifications
to the rule proposed by the Department of Agriculture, General
Groundwater Protection Rules for Pesticides, and that the Departnent
has agreed to the proposed nodifications. Robert Frame, Director of
the Pestiside Division of the Department, responded to guestions from
the Conmittee.

Mr. Minard moved that the proposed nrle be approved as nodified.
The motion was adopted.

Ms. Waugh stated that she has technical nodifications to suggest
to the nrle proposed by the Department of Agriculture, Bulk Pesticide
Operational Rules, and that the Department has agreed to the proposed
nodifications.

Mr. Gallagher moved that the proposed rule be approved as
nodified. The notion was adopted.

Ms. Waugh stated that she has technical nodificatl,ons to suggest
to the rule proposed by the Department of Agriculture, Non-Bulk
Pesticide Ru1es for Permanent Operational Areas, and that the
Departnent has agreed to the technical nodifications.

Mr. Minard noved that the proposed nrle be approved as modified.
The motion was adopted.

Ms. Patient stated that she has technical nodifications to suggest
to the rrrle proposed by the Division of Environmental Protection, oil
and Gas Wells and Other Wells, and that the Division has agreed to the
proposed nodifications. Mr. Streit answered questions from the
Conmittee.

Mr. Minard moved that the proposed nrle be approved as modified.
The notion wa6 adopted.

Ms. Patient stated that she does not have any nodifications to
suggest to the rule proposed by the Division of Environnental
Protection, Underground Storage Tank Regulations . ll[r. Robertson and
Ms. GiI Sattler, Program Manager for Underground Storage Tank Section,
answered questions from the Conmittee.



Mr. Gallagher moved that the proposed rule be approved as
nodified. The motion was adopted.

ItIs. Patient told the Committee that she has technical
nodifications to suggest to the rule proposed by the Division of
Environmental Protection, Underground Storage Tank Assessnent Fees,
and that the Division has agreed to the proposed nodifications.

Mr. Ga1lagher noved that the proposed rule be approved as
nodified. The notion was adopted.

Ms. Patient told the Conmittee that she has major problems with
the rule proposed by the Public Energry Authority, Rules and Procedures
for Application for and Environmental Assessnent of Projects Seeking
Qualification for Public Energry Authorityrs Assistance, and that the
Authority has not contacted her regrarding proposed modifications.

Mr. Minard moved that the proposed rule lLe over until the
Comnittee t s next meeting to allow time for Counsel to neet with the
Authority. The motion was adopted.

Mr. Manchin told the Conmittee that the rrrles proposed by the
Department of Administration, Use of Domestic Aluminum, Glass or Steel
Products in Public Yforks Projects and Collection of Claims Due the
State were being removed from the agenda due to the unavailability of
a representative of the Department.

Ms. Grahern stated that she haE technical nodifications to suggest
to the rrrle proposed by the Division of Health, Prinary Care Center
Uncompensated Care Grants, and that the Oivision has agreed to the
proposed nodifications.

Mr. Faircloth moved that the proposed rule be approved as
nodified. The notion vas adopted.

Ms. Graham stated that she has technical nodifications to suggest
to the rrrle proposed by the Division of Health, Primary Care Center
Seed Money Grants, and that the Division has agreed to the technical
nodifications. Kay Howard of the Division of Health, Regu1atory
Division, responded to questions from the Conmittee.

Mr. Macnaughtan moved that Section 3.10 of the proposed rrrle be
nodified by substituting a more appropriate term for the term rrnulti-
disciplinatlrtr and by adding registered nurses to the list of multi-
disciplinary personnel. The notion was adopted.

lllr. Minard moved that the proposed rrrle be approved as nodified.
The motion was adopted.



Ms. lfaugh told the Conmittee that she has numerous modifications
to suggest to the nrle proposed by the Board of Social Work Exarninersr
Qualifications for Licensure as a Social $lorker, and that the Board
has agreed to the proposed modifications.

llr. Faircloth moved that the proposed rule be approved as
nodified. The motion was adopted.

Ur. Manchin stated that the following rrrles would be laid over
until the next meeting to allow Mr. Mowery more time to abstract the
proposed rrrles: Division of Environnental Protection, Office of Air
Quality, Requirements for Pre-Construction Review, Determination of
Emission Offsets for Proposed New or Modified Stationary Sources of
Air Pollutants and Emission Trading for rntrasource Pollutants; Air
Pollution Control Commission, Permits for Construction and Major
Modification of Major Stationary Sources of Air Pollution for the
Prevention of Significant Deteriorationi Water Resources Board,
National Pollutant Discharge Elimination System (NPDES) t Water
Resources Board, Underground Injection Control; and Water Resources
Board, Requirenents Governing Groundwater Standards

It[r. Mowery stated that the Water Resources Board is requesting to
be allowed to nodify the rrrle proposed by the Board, Requirements
Governing Groundwater Standards. David Yaussy, West Virginia
Manufacturers Association, told the Connittee that he had not seen the
proposed modifications and he answered questions from the Comrnittee.

Mr. Minard noved that the proposed rule lie over until the
Cornnllleers next meeting to allow the West Virginia Manufacturers
Association to review the proposed nodifications. The motion was
adopted.

Mr. Mowery explained the nodifications whLch the Division of
Natural Resources is requesting to the rule proposed by the Dl-visLon,
Groundwater Protection Act Fee Schedule. Patrick Campbell, Office of
Water Resources, responded to questions from the Conmittee.

lllr. Gallagher noved that the proposed rule lie over until the
Conmitteets next meeting. The notion was adopted.

trllr. Manchin told the Conmittee that the Human Rights Commission
has withdrawn its proposed rrr1e, Rules Regarding Discrimination in
Housing.

Mr. Mowery explained the status of the Lssue regarding a current
Workersr Compensation rule, 85 CSR 11, Subsection 2.8, which defines
the term nemployern. Andy Richardson, Workers I Conpensation
Conmissioner, answered questions from the Conmittee.



o(

Itllr. Anderson moved that the Conmittee direct Ylorkers I Compensation
to anend the existing rule Eo that it would only have application to
premiun delinqirencies arising after the effective date of the
statutory amendment nade in W. Va. Code, 923-2-5a in 1990. The motion
was rejected.

Mr. Gallagher noved that Workersr Compensation Comnissioner be
directed to amend the legislative rule to conform to counselrs
suggestion that personal liability be inposed for premiums without
broadening the statutory definition of nemployerrr. The notion was
adopted

l[r. Mowerlr explained to the Comnittee that tso sections, Sections
8.2.c and 8.22, of the nrle proposed by the Water Resources Board,
Requirements Governing Water Quality Standards, are in dispute.

I,Ir. crubb moved to nodify the proposed rule by deleting Section
8.2.c which would allow the critical strearn flow for carcinogens to be
the harmonic mean flow, and by amending Appendix E, Section 8.22, ds
it sets forth the specific sater quality criteria for dioxin, by
deleting the water quality standard for 2,31 71 8, TCCD (Dioxin),
and inserting in lieu thereof the following: "Pg/L .O14 .0L4 .OL4
.013 .014n.

Libby Chatfield, Technical Advisor to the Board, answered
questions from the CornrniggEg and stated that the Board would not
object to nodifying Section 8.22, but that it would not be willing to
nodify Section 8.2.c of the proposed rule. Mr. Yaussy, Norn
Steenstra, I{est Virginia Environmental council, and Patrick OtMalley
representing Associated Construction Trades, conmented on the proposed
nodification. I,Ir. crubb asked that the question be divided.

Mr. crubb moved to nodify the proposed mle by 'nending Appendix
E, Section 8.22 , by deleting the water quality standard for 2, 3, 7,
8-TCCD (Dioxin), and inserting in lieu thereof the following: Pg/L.014

.014 .0L4, .Ol-3 .0L4x. The motion was adopted.

lllr. crubb noved to amend the proposed nrle by deleting Section
8.2.c. The motion was adopted.

I[r. cnrbb noved that the proposed rule be approved as modified and
anended. The motion was adopled.

I.tr. crubb moved to reconsider the notion whereby the Conmittee
approved the proposed rule as nodified and amended. The motion waei
reJected.

The neeting was adjourned.
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2.

Approval

Review of

a.

c.

AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FegRuERv 9, 1993 - 5:00 P.M. - 7:00 P.M.

Sennre Frnnnce Couurrree Roou - M-451

of Minutes - Meetings February 8, L993

Legislative Ru1es:

Division of Environmental Protection, office of
Air Quality Requirements for Pre-Construction
Review, Determination of Emission offsets for
Proposed New or Modified Stationary Sources of Air
Pollutants and Emission Trading for fntrasource
Pollutants

Air Pollution Control Commission Perrnits for
Construction and Major Modification of Major
Stationary Sources of Air Pollution for the
Prevention of significant deterioration

Division of Natural Resources Groundwater
Protection Act Fee Schedule

Water Resources Board National Pollutant
Discharge Elirnination Systern (NPDES)

b.

d.

h.

e. Water Resources Board Underground Injection
Control

Water Resources Board Requirements Governing
Groundwater Standards

Pub1ic Energy Authority - Rules and Procedures for
Application for and Environmental Assessment of
Projects Seeking Qualification for Public Energy
Authorityr s Assistance

f.

g.

Dept. of Adninistration Use of
A1uminum,
Glass or Steel Products in Public Works

Dept. of Adninistration - Collection of
the State

Domestic

Projects

Claims DueI.



Board of Miner Training, Education and
Certification - Rules and Regulations Governing
the Standards for Certification of Blasters for
Surface Coal Mines and Surface Areas of
Underground CoaI Mines

Board of Registration of Professional Engineers
West Virginia Board of Registration for
Professional Engineers

Other Business

Authorize counsel to draft bills of authorization on
all rules considered by the Committee and to
introduce them in each house on behalf of the
chairmen.

j.

k.

3"



Tuesday, Februarnl 9, L993

5:00 - 7z0O p.m. Leqislative Rule-Makinq Review Conmittee
(Code $29A-3-101

Robert nChuckn ChFnbers,
member ex officio nonvoting member

Ilouse

Gallagher, Chaitnan
Douglas
Compton
Huntwork (absent)
Burk
Faircloth

ll[r. Manchin, Co-Chaiman.

Keith Burdette
ex officio nonvoting

Senate

Manchin, Chairman
Grrubb
Anderson
Macnaughtan (absent)
Minard
Boley

The meeting was called to order by

A1ison Patient, Counsel to the House Finance Conmittee, e:<plained
that the rule proposed by the Public Energy Authority, Rules and
Procedures for ApplJ-cation for and Environmental Assessment of
Projects Seeking Qualification for Public Energy Authorityts
Assistance, had been laid over at the Conmitteets previous neeting to
allow her to neet with a representative of the Authority to discuss
technical modifications. She stated that the Authority had agreed to
her suggested nodifications.

Mr. Faircloth noved that the proposed rule be approved as
modified. The motion sas adopted.

Debra Graham, Comrnittee Counsel, briefly explained the rule
proposed by the Board of Miner Training, Education and Certification,
Rules and Regulations Gover:ring the Standards for Certification of
Blasters for Surface Coal Mines and Surface Areas of Underground Coal
Mines, and stated that the Board has agreed to technical
modifications.

Ms. Compton moved that the proposed nrle be approved as nodified.
The notion was adopted.

Mike l{owery, Counsel to the House Judiciary Comnittee, reviewed
the rule proposed by the Division of Environmental Protection, Office
of Air Quality, Requirements for Pre-Construction Review,
Determination of Emission Offsets for Proposed New or Modified
Stationary Sources of Air Pollutants and EmissLon Trading for
Intrasource Pollutants. Dale Farley, Chief, Office of Air Quality,
answered guestions from the Conmittee and stated that the Division
would agree to nodify the proposed rule by striking out all of
Subsection 7.L.a. and inserting in lieu thereof a new Subsection
7.1.a. to read as follows:



7. 1. a. For the existing source providJ-ng the emission
offsets, the baseline for determining credit for emission offsets
shall be determined in accordance with USEPATs rrBnission Trading
Policy Statementrr as published in the Federal Register at 518R43814.

John Cummings of the TVest Virginia Manufacturers Assocl-ation
briefly addressed the Connittee.

I{r. Grubb moved that the Connittee approve the proposed
nodification. The notion was adopted.

Mr. Gallagher moved that the proposed rule be approved as
nodified. The motion was adopted.

Mr. Mowery stated that he did not have any proposed nodifications
to the mle proposed by the Air Pollution Control commission, Permits
for Construction and Major Modification of Major Stationary Sources of
Air Pollution for the Prevention of Sigrnificant Deterioration.

Mr. Gallagher moved that the proposed rule be approved. The
motion was adopted.

tr{s. Graham reviewed her abstract on the rrrle proposed by the Board
of Registration of Professional Engineers, West Virginia Board of
Registration for Professional Engineers, and stated that the Board has
agreed to modify the proposed rule to include a fee schedule and the
number of required professional development hoursr ds well as
technical nodifications. Frank Gaddy, Board nember, answered
questions from the Committee.

Mr. Faircloth moved that the proposed rule be approved as
modified. The notion was adopted.

Mr. Manchin told the Comnittee that the rule proposed by the
Division of Natural Resources, Groundwater Protection Act Fee
Schedu1e, had been laid over at the Connitteers last meeting. Mr.
Mowery reviewed nodificatLons being proposed by the Division. Patrick
garnpbell, Office of Water Resources and Eli McCoy, Chief of the State
Water Resources Board, addressed the Conmittee and answered questions.
David Yaussy, West Virginia Manufacturers Association, stated that the
Association eras requesting that Sections 3.5.19 and 3.6.18 of the
proposed rule be nodified.

Mr. Grubb noved that the Conmittee approve the proposed
nodifications. The motion was adopted.

Mr. Gallagher noved to amend Section 3.6.5 of the proposed rule to
increase the tipping fee for solid waste disposal (groundwater
renediation fund) from one eighth of a cent to one quarter of a cent.
The motion was rejected.



I.[r. Faircloth noved to arnend the proposed rule to delete Sections
3.5.3 and 3.6.3 of the proposed rrr1e, regarding septic systems and
fees for septic systems. The notion was adopted.

!,Ir. Anderson moved that the proposed rrrle be approved as modified
and arnended. The motion was adopted.

Mr. Dtowery explained the rtrle proposed by the l{ater Resources
Board, National Pollutant Discharge Elimination System (NPDES), and
stated that the Board had a proposed nodification to the proposed
rrrle. Libby Chatfield, Technical Advisor to the Board, e:rplained the
proposed nodification. lllr. Manchin noved the proposed rule to the
bottom of the agenda to allow staff to distribute copies of the
proposed nodifications.

Mr. Mowery told the Conmittee that the Water Resources Board is
proposing nodifications to the rule proposed by the Board, Underground
Injection Control. Ms. Chatfield explained the proposed
modifications.

Mr. Minard moved that the proposed mle be approved as nodified.
Following further discussion, It[r. Minard asked unanimouE consent to
withdraw his motion. There being no objection, the motion was
withdrawn.

Mr. Faircloth moved that the Conmittee request that the Board
withdraw the proposed rrrle. The motion was adopted.

llr. Mowery stated that the l{ater Resources Board would also like
to nodify the rule proposed by the Board, Requirements Governing
Groundwater Standards, which had been laid over from the Committeers
previous meeting to allow the West Virginia Manufacturersr Association
to review the proposed nodifications. Ms. chatfield told the
Conmittee that the Board had reworked the proposed nodification to
satisfy the AsEociation.

Mr. Gallagher moved that the Comrnittee
nodifications. The motion was adopted.

Ms. Compton moved that the proposed rule be
The motion was adopted.

approve the proposed

approved as nodified.

Mr. Manchin told the Conmittee that the staff had distributed the
proposed nodifications to the rule proposed by the Water Resources
Board, National Pollutant Discharge Elinination System (NPDES). Dave
Monta1y, of the DivLsion of EnvLronnental Protection, counented on the
proposed nodifications.

Mr. Burk moved that the proposed rnrle be approved as nodified.
Following further discussion, Mr. Burk asked unanimous consent to
withdraw his motion. There being no objection, the notion was
withdrawn.

Mr. Faircloth moved that the Committee request that the Board
withdraw the proposed rule. The motion was adopted.



ur. Manchin stated that the staff had contacted the Department of
AdminiEtration regarding having a representative of the Departnent at
the meeting. He stated that because the staff had not received a
rec ponse from the Department that the rules proposed by the
Departnent, Use of DomestLc Aluml-num, Glass or Steel Products in
Public WorkE Projects and Collection of Claims Due the State were
being removed from the agenda.

trllr. Anderson moved that the Conmittee I s Counsel be directed to
draft a bilf of authorization for each rule acted upon by the
Conmittee and to cause the bills to be introduced in both the Senate
and the House with the Chairmen as sponsorer of the bllls. The notion
was adopted.

The meeting was adjounled.



ROLIJ CALL LEGISLATI\IE RULE-T,T,AKING REVIEW COMUITTEE

DA'E, 6 4 rff-z
TTME:

NAIIIE

Chambers, Robert

Brian Gallagher,

Burk, Robert W.,

Faircloth, Larry

Douglas, Vickie

Compton, Mary P.

Huntwork, John
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DRAFT DRAFT

February l-993

TITLE3 PROCEDURES FOR FILfNc EIIIERGENCY AND PROPOSED LEGISLATM
RUITES WITE TEE IJEGISLAUVE RIIITE-!{.AKING REVfEW CO!{UfTTEE

SectLon 1. Oefinitions

1. L rrCommitteerr means the Legislative RuIe-Making
Review Committee, a joint committee of the Legislature created
under the provisions of W.Va. Code, S29A-3-LO.

L.2 rrAgencyrr means any state board, conmission,
division, department, office or officer or any other governmental
authority which affects the rights of private parties through
either adjudication or rule-making, and which is reguired by law
to file its rules with the Committee. rrAgencytr does not include
courts or legislative bodies.

1,3 trStafftr means the staff of the Comrnittee, and
includes the counsel, associate counsel, and the adrninistrative
assistant of the Committee.

Section 2. Subnission of Emergency Rules

2.L General. Upon filing an emergency rule in the
state register, the agency shall forthwith file with the
Committeers staff at the Committeers offices, one copy of the
emergency rule as well as a statement of the facts and
circumstances constituting the emergency.

2.2 Infonmation Required.
must be f.iled with the Conmittee:

The following information

2.2.L The full text of the emergency ru1e. If the
proposed emergency rule replaces an existing rule, ne!{ Ianguage
shall be underlined and language to be deleted from any existing
rule sha1l be stricken through but clearly legible;

"2.2.2 The agency must complete an emergency rule form
which conforms to that approved by the Cornmittee and submit it
with all emergency rules. Copies of the approved f,orm shall be
available at the Committee offices. The completed form may serve
as the statement of facts and circumstances required under
Section 2.L;

2.2.3 A brief summary of the content of the rule;

2.2.4 A copy of any rule which the agency proposed to
rewrite or repeal, accompanied by a brief sunmary of the content
of the ruleio



2"2.5 A fiscal note and a statement of the econornic
impact of the proposed emergency rule on the State or its
residents on a form provided by the Committee. Copies of the
approved form shall be available at the Committee offices.

Section 3. Revi.ew of Energency Rules.

The Comrnittee may review any emergency rule. Based upon
all of the information available, the Conrnittee shatl determine
(1) if the agency has exceeded the scope of its statutory
authority in promulgating the emergency rule, (2) if there exists
an emergency justifying the promulgation of the emergtency rule,
and (3) if the rule was promulgated in cornpliance with the
requirements and prohibitions set forth in W.Va. Code, $29A-3-l-5.
The Committee may recommend to the agency, the Legislature or the
Secretary of Stater any action it may consider proper, including,
but not lirnited to filing the appropriate extraordinary writ with
the West Virginia Supreme Court.

Section 4. Reconmendations by the Comnittee.

After reviewing the emergency rule, the Committee may
recommend to the agency, the Legislature'or the Secretary of
State any action it nray consider proper.

Section 5. Subnission of Proposed Legislative Rules.

5.1.1 lnformal Filiug. When an agency files a notice
and text of its proposed legislative rule in the State Register
it, sha1l also informally submit three copies of the text of the
proposed legislative rule with the Cornmitteers staff at the
Committeers offices for possible preliminary review by cornmittee
staff. The purpose of the preliminary review is to anticipate
problems which might otherwise arise during the formal review
process of the Cornmittee. The Committee strongly reconmends that
an agency seek legal assistance prior to submitting the proposed
legislative rule to the Secretary of State and the Conmittee.
The Committeers staff will conduct a preliminary review when they
determine that a preliminary review is necessary and when tine
permits. Any conclusions made by staff, based upon a preliminary
study of the proposed legislative rule, sha}l be made available
to the submitting agency. It should be understood that the
prelininary study performed by staff will not ordinarily include
input by Committee members and therefore does not reflect
Committee positions on issues involved. Accordingly, neither the
Cornnittee nor the agency subnitting the proposed legislative rule
is bound by the staffts analysis, and the agency has the ultirnate
responsibility for determining the content of a proposed
legislative rule subrnitted for fonnal filing with the Committee.



5.L.2 Formal Filing. Upon final agency approvalr dr
agency shall submit fifteen copies of tbe proposed legislative
rule and all required Lnfomation to the Legislative Rule-Making
Review Committee. The agency shall file the proposed legislative
rule with the Comrnitteers staff at the Committeers offices.

5.2 Infor:mation RequLred. The fof lowing inforrnation
must be filed with the Committee prior to consideration of the
proposed legislative rule:

5 .2 . L A completed copy of the Committee I s
questionnaire.

5.2.2 The fuII text of the proposed legislative ru1e,
with new language underlined and with language to be deleted from
any existing rule stricken-through, but clearly legible;

5.2.3 A brief summary of the content of the proposed
Iegislative rule;

5.2 *4 .A copy of any nrle which the agency proposes to
repeal and replace, accompanied by a brief summary of the content
of the rule;

5.2.5 A detailed statement of the circumstances which
reguire the proposed legislative rulei

5.2.6 A fiscal note and a
impact of the proposed legislative
residents, on a form approved by the
the Committee offices;

statement of the economic
rule on the State or its
Committee and available at

5.2.7 A transcript of any public hearing conducted on
the proposed legislative rule;

5.2.8 Copies of all written comments received by the
agency on the proposed legislative rulei .

5.2.9 A copy of aII pertinent state and federal laws
and regulations and relevant court cases necessitating the
proposed amendments, as well as any rule of any other state
agency which would require an amendment to conform to the
arnendments in the proposed legislat,ive rule i and

5.2.Lo Any other inforrnation which the Committee may
reguest or which may be reguired by law.



Section 6. Review of Proposed Legislative Rules.

6.1 InitiaL Review by Conrnittee Staff. After receipt
of all of the infornation required by Section 5 of these
procedures, the Conrnitteets staff shall review the proposed
Iegislative rule and accompanying information and prepare an
abstract for use by the Comnittee in reviewing the proposed
legislative rule. Ordinarily, the staff wiIl confine its
analysis to identifying legal guestions, leaving matters of
policy to be dealt with by the Conmittee. However, the st,aff nay
in its analysis attempt to point out the possible alternatives
available to the Committee on policy questions, and shall
endeavor to gather adequate factual information so as to aid the
Committee in its consideration of the proposed legislative rule.
The abstract sha1l contain an initial determination by the st,aff
as to the following guestions:

6.L.L Has the agency exceeded the scope of its
statutory authority in approving the proposed legislative rule?

6"L"2 Is the proposed legislative rule in conformity
with the legislative intent of the statute which the rule is
intended to implement, extend, app1y, interpret or make specific?

6.L.3 Does the proposed legislative rule conflict with
any other provision of the Code or with any other rule adopted by
the same or a different agency?

6.L.4 Is the proposed legislative rule necessary to
futly accornplish the objectives of the statut,e under which the
proposed rule was promulgated?

6.L.5 Is the proposed legislative rule reasonable,
especially as it affects the convenience of the general public or
of persons particularly affected by it?

6.L.6 Could the proposed legislative rule be made less
complex or more readily understandable by the general public?

6.L.7 Was the proposed legislative rule pronulgat,ed in
compliance with the reguirements of Article 3, Chapter 29A, and
with any requirements irnposed by any other provision of the Code?

6.2 Meetiug with Agency Representative. Upon the
conpletion of the analysis of the proposed legistative rule, the
staff shall mail a copy of the abstract to the agency submitting
the proposed legislative rule. After receiving the abstract, a
representative of the agency shall contact the Comnitteets staff
and arrange a tine at which the staff and the agency

4



representative can meet to discuss the proposed legislative rule
in light of the problems identified in the abstract. A neet,ing
need not be held if the Committeers staff, after consultation
with the Co-Chairmen, determines that there are no issues to be
resolved concerning the proposed legislat,ive rule or if the
agency agrees to modify the proposed rule in accordance with the
nodifications suggested by the staff.

6.3 Evidentiary Eearing. If the Committeers staff finds
that there are a substantial number of problems or issues to be
resolved with the proposed legislative rules, then with the
approval of the Co-Chairmen, the staff shaII schedule an
evidentiary hearing for the purpose of receiving evidence upon
which findings of fact, and conclusions of law shall be made by
staff. The staff shall notify a represent.ative of the agency
proposing the legislative rules and other identifiable interested
parties of the hearing and an opportunity to participate in the
hearing. The staff shall rnail a copy of its recommended findings
of fact and conclusions of law to the members of the Comrnittee,
the agency, and identifiable interested parties.

6"4 Review by Conmittee. The staff shall place the
proposed legislative rule on the Committeers tentative agenda for
review at a meeting of the Committee after the Cornmittee has
received from the sLaff a copy of the abstract and notification
that the agency has rnet with the staff to attenpt to resolve any
problems. The Cornmittee chairmen shall set the final agenda for
each committee meeting. The Cornmittee will review the proposed
Iegislative rules after a good faith effort has been nade by the
agency and the Committeets staff to reach an agreement on any
rnodifications suggested by the staff.

6.4.L Because the Committee is a joint cornmittee of the
Legislature, aII rneetings and public hearings will be conducted
in accordance with standard parliamentary procedure as contained
in Jeffersonrs Manual.

6.4.2 The Committee rnay lay over a proposed legislative
rule one tirne only, upon motion of a Connittee member and upon a
najority vote of the Cornmittee members present.

6.4.3 The Committee Chairmen may allow any person
interested in a particular proposed legislative rule to address
the Committee one tine only on any particular ru1e, unless leave
of the Committee is given to address the Committee again or if
the person is responding to a guestion from a Cornmittee rnember.
Only Committee members may guestion agency representatives or
other interested persons regarding a proposed legislative rule.



6.4.4 Comnittee members who desire to propose a
modification or an amendment to a proposed legislative rule must
put the proposed rnodification or amendment in writing prior to
making a motion to nodify or amend"

6.5 Public Eearing. The Committee may, upon reguest of
any interested personr or upon its own initiative, schedule a
public hearing on the proposed legislative rule. A11 reguests
for a public hearing must be approved by the Committee Chairmen.
The staff shall give notice of the public hearing in accordance
with the open meetings law. AIt public hearings will be
conducted according to rules established by the Committeers
chairmen.

6.6 Agency Attendanee at Review Meetings. A
representative from the agency submitting the proposed
legislative rule shall be present at the meeting at which the
Cornmittee has scheduled review of the proposed legislative rule.
The representative shall be prepared to respond to guestions from
the Committee and may provide any additionat information on the
proposed legislative rule

6.7 Connittee DeteminatLons. Based upon al-I of the
information avaitable, the Committee shall determine:

6.7.L If the agency exceeded the scope of its statutory
authority in approving the proposed legislative rule;

6.7.2 If the proposed legislative rule is in conformityi
with the legislative intent of the statute which the rule is
intended to irnplenent, extend, apply, interpret or make specific;

6.7.3 If the proposed
any other provision of the Code
the same or a different agency;

Iegislative rule conflicts with
or with any other rule adopted by

6.7.4 If the proposed legislative rule is necessary to
fully accomplish the objectives of the statute under which the
proposed rule was promulgated;

6.7.5 If the proposed legislative rule is reasonable,
especially as it affects the convenience of the general public or
of persons particularly affected by it;

6.7.6 If the proposed legislative rule could be nade
less complex or more readily understandable by the general
public; and '

6.7.7 If the proposed legislative rule was promulgated
in compliance with the reguirements of Article 3. Chapter 29A and
with any requirements imposed by any other provision of the Code.



I Section 7. Reconmendation and Actiou by tbe Conmittee.

7.L Recommeudation to Legislature. After reviewing
the proposed legislative rule, the Comrnittee shall recommend that
the Legislature:

7.L.1, Authorize the agency to promulgate the proposed
legislative rule as originally filed by the agencyi

7.L.2 Authorize the agency to promulgate the proposed
Iegislative rule as modified by the agency;

7.L.3 Authorize the agency to promulgate part of the
proposed legislative rule;

7.L.4 Authorize the agency to promulgate the proposed
legislative rule with certain amendmentsi

7.L.5 Authorize the agency to promulgate the proposed
Iegislative rule as modified by the agency and with certain
amendments; or

7.L.6 Recommend that the rule be withdrawn.

7.2 Notice of Action. The Conmittee shall immediately
file notj-ce of its action in the State Register and with the
agency proposing the legislative rule. If the Committee
recommends action other than the promulgation of the proposed
Iegislative rule, the notice shall contain a staternent of the
reasons for the reconmendation.
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WEST VIRGINIA ITEGISLATM RIIL,EIIIAKING REVIEW COI'IMITTEE

INTERIM I.IEETING, FEBRUARY 8' L993

Rule: Title 46, Series 1:

'b moves to anend the rule as follows:

On page L9, by deleting section 8.2.C.,

and

on page 7 of Appendix E, section 8.22, bY deleting the water

guality stand.ard for 2r317 ra-TCDD (Dioxin), and inserting in lieu

thereof the following:

"PgIL . o14 .014 .014 .013 .014rr

ADOPTED

REJECTED

,^,#,
0

r'i
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Gaston Caoerton
GOVERNOR

John M. Ranson
CABINET SECRETAF'

Charles F. Jordan
ACTING DIRECTOH

David C. Callaghan
Randie Lawson
Joyce Manyik
John H. Martin

Martha H. Moore
Mark Nesselroad
William Wdlace

BOARD MEMBERS

SOLID WASTE MANAGEMENT BOARD
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

15'l 5 Washington Street, East
Charleston, WV 2531 1-2126

Phone: (304) 558-0844 FAX; (304) 558-0899

Changes tbat need t,o be nade: Solid WaEt'e Masagement' Board
Titsle 54, Series 5
Rules and. Regrulations f,or t'he
Di.sbureeaent of Gra"at'E to
SoLid wast,e Autb,orLtieg

54-s-2

2.7

54-s-4

oef init,ions

Add: "Cormnercial recycler" means any person'
corporation or businels entity whose operation
involves the mechanical separation of materials
for the purpose of reselling or. recycling at
Ieast seventy percent by weighE of the
materials coming into the conunercial- rerycling
facility.

Eligibility for Particj.paEioa

4.5
4.6

Site needs to
Site needs to

changed to siting
changed to siting

be
be

54-5-5

4.8

4.9

4.r2

"ConEract" should read "grant award"

Add: uA copy of the audit report shall be
forwarded to the Solid Waste Management Board' "

Add: "Provided, however, L'hat upon a finding
that, disbursement by t'his schedule will
adversely affect continuity of the project, the
Board may disburse funds on a scheduLe Lo
facilitate this continuitY . "

In-Kind, Serviceg

"Contract" should read "Grant Award".5.8

2RINTED ON FEC'/CLED PAPER



ois+rd =[ofrs
B'1 DgP

LEGISLATIVE RT]LE MAKING REVIEW COMMITTEE

PROPOSM COMMTTEE MODIFICATIONS

CSR 38-2 SURFACE MINING AND RECLAMATION REGT]LATIONS

Section 2 - Definitions

2.26 - Collateral Bonds

Strike paragraphs (d) (letters of credit), (e) (real property), and (g) (whole life
insurance policies). Recodify paragraph (D (securities) as paragnph (d).

The Division of Environmental Protection has experienced significant difficulties
in collecting these types of collateral bond instruments at the time of forfeiture.
Real property collateral is often valueless because the company is usually in
bankruptcy. Banls often do not honor letters of credit or allow them to expire
without notification to the agency. Whole life policies often have their cash value
reduced in order to pay delinquent premiums and the agency has no way of
tracking these actions. Therefore, these t)'pe,s of bond instruments are no longer
accepted by the agency. Existing instnrment with gmd standing will continue to
remain as bond until final permit relese.

Section 3 - Permit Application Requirements

3.28 - Incidental Boundary Revisions

In the first sentence of paragraph (a), after the phrase n@",
insert the words 'or ar€as'.

These words were inadvertentty dropped from the draft text rendering the
sentence incomplete.

In sub-paragraph (b) (4), shike the phrase "@".
On many large underground mining operations there are a number of small
npatches' of land disturbance associated with theprimary mine entry development
area. These small disturbances are to facilitate development of air vents,
fanways, etc. which are essential to maintain safe working conditions
underground. These may be scattered over several square miles. Therefore,
requiring a map to show all these disturbances is unduly burdensome, and serves
no rational purpose.

3.33 - Improvidently Issued Permis



In paragraph (f), shike the phrase "paragraph (3)" which appears before the word
"subsection', strike the notation '(d)' after the word 'subsection', ild insert in
lieu thereof the notation "(e)..

This will correct an incorrect code citation.

Section 5 - Drainage and Sediment Control Systems

5.4 - Sediment Control

In sub-paragraph O) (10) strike the fint word 'Provided", ild insert in lieu
thereof the word 'Provide".

This will correct a t)?ographical error.

Section 12 - Replacement, Release, and Forfeiture of Bonds

12.3 - Bond Adjustments

Section

In the first sentence after the phrase n remain undisturbedn, insert the phrase 'or
has been overbonded in accordance with pararaptr (a) of Subsection 3.29 of these
regulationsn, ild after the phrase "number of undisturbedn , insert the words "or
overbonded'.

This change brings this provision into correspondence with the amendments in
subsection 3.29 relating to incidentat boundary revisions, and the use of such to
delete overbonded acreage from a permit.

14 - Perfonnance Standards

14.15 - Diqposal of Excess Spoil

In paragraph G), sub-paragraph (8), after the word "fillo, strike the phrase 'shall
not be allowed to flow onto the fill, and", and insert the phrase 'around or
through the fill' at the end of the sentence.

This amends the existing language to allow for diversion of surface waters into
diversion ditches which pass thorough the fill area. Limiting the use of diversion
channels around the fill only, results in significantly larger arqs of disturbance
and has been shown to result in insability of ttre filI is some instances.

20 - Inspection and EnforcementSection



20,5 - Civil Penalty Determinations

In the second sentence of paragraph O) , after the notation "subsection O)n,
strike the notations '(e), (0, or (h)' and insert in lieu thereof the notations ' G),
(h), and (i).

This will correct and incorrect cross reference.

Section 22 - CoaJ Refuse

22.4 - Permit Requirements

In paragraph (f), sEike sub-paragraphs (1) and (2) and insert in lieu thereof the
following sub-paragraphs:

(1). Class A impoundments shall be designed for a minimum of
P ro * 0.12(PMP - P ,r) inches of rainfall in six (Q hours.

A). Class B impoundments shdl be designed for a minimum of
P t* * 0.40(PMP - P ,r) inches of rainfall in six (6) houn.

The existing language contains criteria which results in gross overdesign of low
and medium hazard classifications of coal refuse impoundments. The amendment
establishes a design criteria which results in a factor of safety which is more
appropriate for these lower hazard class stnrctures.
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LEASE PURCHASE AGREEMENT
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AODAE$l ADDRESS APT.

crw STATE ZIP CODE cllY Sr rE aPc(xrE
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New El Used. Gash Price $
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tr Month
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I
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---
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o
3.

Insurance, however Insurance on the teasLo properry nray ue available througli u-s at fiv6 percent 5o/o ol each lease payment'
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9.;.dany'€"ewaith';.f.*-wittmaintatnthe]easedproperty.|ngoodworking
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^ ot carelessneis nor witt wd pay lor any repaiis doneby olhers without our prior written approval.

I @orstate.governmentsandtopay
-;ilillJi'il'p'op"rtylaxes,usetaxesoradvi|oremtaxes"siJ's"oanjo|ficiaf|e9!j

'. 
ffirty_isuse4it

carries fhe unexplred portion of the warranty which is months lor 2(A) and 

-- 

months for 2(B)' Alter

explragon of lhe manufacturer's warranty, tho iessor will provide maintenance in acioidance with Paragraph 9 for the duratlon ol

lhls
12.

13.

IN-HOME COLLECTION: ll we are reciuesled or required to pick trp a lease payment lrom you, you agree to pay

$- per payment.
minates, no*ever, you may reinstate this

?fiAaffiiryi"vi"t ine past due tease payments and al other charges due within 2 business days ol the due date, if you pay

wiekly or bl--iv6e{ty 6r withln 5 business Oiyd ll you pay monthly. lf you ieturn the property during lhis pgriod, you will have an exlra

21 dais from the date of return to reinstate. ln order to reinsrate you must pay any lease payments.that you have mlssed plus a

quallly and condition.
wntheproperty.Youwil|notownthepropertyun|essyourenewthisagreement|or

weeks/bi-weeks/months in a row, unless'you-elect to exercise the Early Purchase Option. This option allows you to

purchase lhe property at any time after fhe lirst lease paymenl and belore the last iease payrnent has been-paid is made for an

amounl equal to iool the diflerence belween the Total to Own (ltem 6) and the total amount of all lease paymenls you

delivery charge ol $ il we musf re-deliver thi property. Votr may receive substitute property of comparable

have paid.

I HAYE READ AND UNDERSTAND THIS AGREEiIENT. I HAVE HAD THE OPPORTUNITY TO ASK OUESTIONS TO CTARIFY
THIS AGREEIIENT A]{D THESE OUESTIONS HAVE BEEN ANSWERED SATISFACTORITY.

,--:-------

15. LocAuceineteaseop'opertyo'.tyatyou'addressshownabovein|tem'1'Youagreethat
iou wiit noi move ttre piopertiirom youi aooress wftrout tirdt g6ttinb oui written permission. We may m.ove it for You.

NO RIGHT TO SELL: Vou nave no righl to sett, tran*et, a"sign iublease or in any way encumber the leased property. However, we
may sell, transler, assign or encum[er our interest in thls lease agreement and the leased properly.

t6.
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I. PAYUENT:
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Flohrslalemont Fm (ll Ag@m8nl Exph6)
frellvery Fs€ (Por llem Dsltue.€dl

L€le foe (Accordhlg to Slalo Lnwl
Ol Amounl Pasl Duo

In-llomo Collmtlon (Pot Vlslt To Your ilmsl

x
(Slgn Hsrg ll You Want Thls Sowlc€)

[F*FF''*a
a.@kryienrat. muttpnsdby, wqokslooblRlnmnershlfr. llyouE|wlhlsAgrmmnltot

Drlvers Lleansg Nmbar
Lmgso

wmksollfl lhe Inlllal -. - - --..- -- - -.- ,sask, you

!m hav? plld t- ----- - _ _, Fnd you wlll obtaln ornsF
!!T!l|:-"l9:41l'y*matomonth|yp'ymmbh!toadol'aakvbarmih.5tmirtrisIaailon!l=I:g*Illv:-1a!gmonthrypaymarbhlroadotraakvbaymih. SrmirrrrgraairenratAgrmmenriJweektio monrhry rsntatortrx
to ntrcn'se tnll ptopsnyrEw' you mty bo tbls logel celh or ctodF ldms afld psy lgas for wneretrlp than throrroh qr omer;hlp optlons

monthly rsnlal ol lhe piopdty only, you are only oblloeM to mats ons rcnld pFnn€fli. ll you mnt

IEFH OF Fonlal Agtesmsnl ls lor U Ore wEef D OHe uor tl{ and srph63 - . I you deld6 to renew thlg Ftentet Agrmm€nt, your fhgl ron€ral payrn€nl ls duo on
.You8tom|obigatedlnenyway.torongwthbA9roomgnta|te'th€|nll|a|r9nta|p8r|od.yoUmey1enogtl3Agi$m6nl|ip

monlhly psymonl to 6bolosthsond ottho rentatp;dod. you

ts€eglo$fi'lmncueattmgylfo€s end courl ffil! lr rtBy 8re hcur]€d ard pormrtted bt rr;te rar.'
t_l gy_99!1fl gll'orf 

i f inyJ'iypEymsn6 rrw|orrgrrpddrffithdcmh prt6 Elelbd In thls Agmmnt.

le||lom8k9atlme|yranswe|p8yrnsnt,}ouhtethg7|ghtlora|n3tatoth|'Agleemnlbyp8y|nget|pastdUgtm|e|paymsnF.anye|lcab|o|a|gch

l. You haw rcluntarfiy relumsd fhs propert to us, ll r€quostod, and
2. No moro lhen llle equlYalsnt ol lh|€o (31 rentel lerms ;r lhlrty (3ol dayr, whlchilor b graater. hnvo passed slnc€ you havE pald a tlmly ronffiat paymenl.
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c.r. HrH,rEHAitc
Eftfdihfibltralt
Tgl_glClsatlrtltcttlsd durlng nomd usag€ ol uphotatered productr.

lha3e6rld-ffiai-d; rtue any tlm yw chioce. """'w 'd"dr(t d'

ffi '*m-"jr,ffif #il:n*::i;::*:::::::':ffi h:':,fr :'*;;:T:rlghl to r r.ftrnd ot any r6|tat payrn€ntr whon thk Atm;t h telrntnaieo,
t'.L@Allot|oFPe@EBlt:Ydagl€€loke€plhgprops.itlttE8ddrNshown|n|temt.|'yoU?o[Erthop'oportyw|thN|ql]wl|tten
ll.FerRNoFPRoPEnTYol|TEFHlt|AnoN:ltlhlsAg?€emsnltslE'm|n0|ed
chsrg€! lhsl you 016 rhq| tho proForty t6 rohrnBd
t9' ABgloHHEilrl ws tnay !en, trsnsfer, ot 893lgn lhh Rental Agr€€msnl. Howsver. yd, hsyo no rlght lo soll, Irensler, acatgn. pam or Buttstmse thts proprty.
20' DlnAoE To PtRgoNg oF PnoPERTY: Yq, understand lhat ws w{ll nol ba respomhle lor any toss or damags to any Forson or proporly e?btno ost or tho u8s of lho prop€rty.
2t'Hl3cELtli|EoU8PfoV|3lot|8:You-und.er!l8ndthetnochar!$mayb€madolnlh
hdre Examlnsd_lhs_pr@erg, end you rgreo lhal you havo ,€
oeyrenlS ot olht lo'ms

ilONCE THIS NENTAL-PUFCHASE AOREEHEilT IS RECI'I.ATED BY STATE LAW AND TAY EE EIIFORCED BY r|{E ATTORNEV OENERAL OR BY PRIYAIE LEOAL ACNOlf,
I HAVE READ I}IIS AGREEMENT, I UNDEBSTAND IT AND I HAVE RECEIYED A COPY OF IT.

LsSso? .---_ --

ErDlrdllm Date

ONIGINAL COPY

Dele --------_-___
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Do$n Pqyment/Depodt NO yES
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TITLE 47
LEGISI.ATI\TE RT'LES

DIVISTON OF W ET{\TIRONTIIET.ITAL PROTECTTON
DEPARTMENT OF COMMERCE, LABOR At{D EtMRONMEf,[TAt RESOTTRCES

s 47-5s-1.

SERIES 55
GROT,'ND!{ATER PROTECTION ACT FEE SCHEDULE

General.

1.1. Scope and Purpose Thls is a new rule whlch
establishes a schedute of fees for the groundwater protectlon
fund and the groundwater remedlatlon fund. This rule is
applicable to any person who ostns or operates facilities or
conducts actlvities subject to the provisions of West Vlrginia
Code S20-5M-L et seq.

L.2. Authority. -- West Virginla Code 520-5M-9 subsections
(a) and (b).

1.3. Fillng Date

1.4. Effective Date

1.5. In order to allow for a review of the effectiveness of
the schedule of fees set forth in this regulation, the fee
schedule may through rulemaking be revLsed at any time prior to
the regulations exliration. fhts regulation expires JuIy L,
1994.

1.6. Incorporation by Reference Whenever federal or
state statutes or regutations are incorporated into these
regulations by reference, the reference is to the statute or
refulation in effect on the filing date listed in Sectl-on 1.3 of
this regulatlon.

s 47-55-2. Definitions.

2.L. "Agency" means any branch, section, division,
department oi unit of the state, county or local government
however designated or constituted which i+-+u*f,el-l'zed has
authoritv uniqr West Virginia Code S 20:5M-1 et seg. to regulate

whlch have the Potential
for impacting groundwater.

2.2. "Chlef" means the chief of the office of water
resources see*Jpn of the division of #
environmental protectLon.



2.3. "Class (A through F) Iandfill" means any landflll Class
A through F as defined in Solid $laste Management regulations
47CSR38-2.

2.4.:+ "Director" means the director of the division of
ffi environmental protection of the department of
commerce, Iabor and envlronmental resources, unless ot,henrrise
specified in these regulatlons.

2.5.* "Generator" means any generator as defined in West
Virginia Code S20-5c-1 et seg.

2.5.* "Groundrtater" means the water occurring in the
zone of saturation beneath the seasonal high water tabler or any
perched water zones.

2.7 .* "Groundwater Certification" means an assurance
issued by the director of the division of #
environmental protection that a permit or other approval issued
by a state, county t ot local government body regarding an
activity that affects or is reasonably anticipated to affect
groundwlter complies with all requirements of West Virglnia Code
S20-5M-L et seq., and the legislatlve rules promulgated pursuant
t,o that chaptei in accordance with West Virginia Code S29A-1-1 et
seq. and any other requirements of state law, regulations or
agreements regarding groundwater.

2.8.* "Groundwater protection fund" is the fund
established by West Virginia Code S20-5M-9(c) (1).

arg-!-2-{#' "Groundwater remediation fund" is the fund
established by West Virginia Code S20-5M-9(c) (2).

2.L0.2'# "Hazardous waste" means any hazardous waste as
defined in section 3.1.3 of the division of #
environmental protection's hazardous waste management
regulations, 47CSR35.

2.LL.# "Injection well (Class I through V)" means any
injection well, Class I through V, as defined in RegulatLons for
the West Virginia Underground Injection Control Program' 46CSR9.

2.L2.# "MaJor facllity" means any facllity as defined in
section 2.22 of the State-National Pollutant Discharge
Elimlnation System Regulations, 46CSR2.



2.L3.# "Monitorlng well drLller" means the individual
operating the drilling rtg when drilling, altering or abandoning
(i.e., properly closing) a monitoring well(s).

2.L4.# "Pemit" means any license, certification,
registration, permit t ot any other approval granted by an agency
authorized to regulate facilities, or activlties, o+1EeCu€+s
which may have an impact on groundwater.

2.L5.# "Person" means any industrial user, public or
private corporation, instltution, association , firm or company
organized or existing under the laws of this or any other state
or country; state of West Virginiai governmental agencyt
lncluding federal facilities; political subdivision; county
commLssion; municipal corporatl.on; industry; sanitary distrlcti
public service district; soil conservation district; watershed
imorovement dlstrict; partnership; trust; estate; person or
lndividual; group of persons or lndividuals acting indivldually
or as a group; or any legal entity whatever.

2.L6.* "Pesticide" means any substance or mixture of
substances lntended for preventlng, destroying, repelling' or
mitigating any undesirable insects, rodents, nematodes, fungi,
weeds t ot other organisms which the commissioner of agriculture
may declare to be a pest, and any substances intended for use as
a plant regulator, defoliant, desiccant or herbicide' except
viruses on or in living man or ot,her living animals.

2.19. "Freduets" means any pests&e*der ferts*I*zerr 9r sePE*e
€anJe"

2.L7.# "Publicly owned treatment works" or rrPOIWfr means
any device or system used ln the treatment (including recycling
and reclamation) of municipal sesrage or industrial wastes of a
Iiquid nature which is owned by a state or municipality as
defined by Section 502(4) of the Clean Water Act. This
def inition includes selrters, pipes , ot other conveyances only if
they convey wastewater to a POTI{ provlding treatnent.

2.2g. "RegEla€erlr aets*enfi nreans a-r]r enfereementsr eetEll*€rn€€r

V*rg*n{a €ede S20-5M-l ets seq,

2.L8.H..+-- "Solid waste" means any solid waste as defined in
West Virginia Code S20-5F-2(k).

s 47-5s-3. Groundwater Protection Fund and Groundwater
Remediation Fund Fees.

3.1. Groundwater remediation fund fees and e,nn*a* annual
goundwater protection fund fees
t€es required -- Any person whose activities may affect



groundwater quality or ls requlred to obtaln a permit from any
agency shall pay the appropriate groundwater prot,ection fund and
groundwater remediation fund fees in accordance with the
provisions of subsections 3.5 and 3.5 of these regulations.

3.2. Method of fee collectLon, fee limits, and transfer of
fees to funds.

3.2 . 1. AIt groundwater protection fund and
groundwater remedlation fund fees assessed under t,hese
regulatl-ons shall be added together and paid to the appropriate
agency by check, money order or electronic transfer.

3.2.2. Groundwater remediation fund fees w111 be
collected for a period not to exceed two years (from the
effective date of thj.s regulation). Furthermore, the director
shall also discontinue collection of groundwater remediatl-on fund
fees if $250,000.00 is collected before the two year period
expires.

3.2.3. Agencies receiving the aforementioned funds
shall transfer to the director of the division of no*g-at
':Be€i€ur€t€# envLronmental orotection or his duly authorized
representative, dt such frequency as the dLrector may deem
appropriate, all groundwater protectJ.on fund and groundwater
remediation fund fees collected.

3.3. Conditions of certlfication relative to fees and effect
on pernits.

Each agency's permit @3.3.L.
a€ti€n shall require that all groundwater protection fund and
groundwater remediation fund fees be paid in accordance with
subsections 3.5 and 3.6 of these regulations. The permit er

shall also contain language stating that
failure to remit groundwater protection fund and./or groundwater
remediation fund fees shall result ln withdrawal or denlal of
groundwater certification, and subJect the person to the
penalties outlined in West Virginia Code S20-5M-10.

3.3.1.a. Agencies mav regulre operating
facilities/activitles, which do not hold a valid permit and which
are identified in either section 3.5 or 3.5 of this requlation'
to pav the fees provided for in sect,ion 3.5 and 3.5.

3.3.1.b. Prior to lssuing a permit' each agencv
shall reouire that all qroundwater protection fund fees and
groundwater remediation fund fees be paid followinq the
orovisions set forth in section 3.4.1 of this requlation.

No permit, subJect to the requirements of

4

3.3.2.



West Virginia Code S20-5M-l et seq. shall be issued, modified, or
renewed wit,hout groundwater certificatLon, unless the director
declares otherwise pursuant to tfest Virginia Code 520-5M-8 (c).

3.4. Schedule of groundwater protection fund fees (Fees
are assessed on facility/activity/predue+ type based on the
projected cost of administerlng the Groundwater Protection Act

@.)
3.4 . L. Persons subJect to the fees outll-ned ln

subsections 3.5 and 3.6 of these regulatlons will be notlfied by
the director, or his delegate, of t,he appropriate rate or actual
amount of the fee, and the date fees are due.

3.4.2. The director shall coordinate the fee
collectl-on activl.ties to assure that the statutory Iimits on fees
provided for in West Virginla Code S20-5M-9 subsections (a) and
(b) are not exceeded.

3.5. Schedule of groundwater protection fund fees -- The
annual groundwater protection fund fee for the following
facilities/activit,ies fae*tr*ts*esr aets*v*t*es er preduets tlrflee
except 3.5.3 which is a one time preer*e+ registratlon fee due
prior to installatlon, and except 3.5.5 which is a tipping fee,
shall be:

3.5.3. Septic tank registration seals $30.00 each.
These seals are to be purchased from the division of *atr+ral
:BB€.SEC€G$ environmental protection, office of water resources
s'ee+ien.

3,5.4. Underground storage tank certification/
registration $5.00 per tank.

3.5.5. Generators of hazardous waste $100.00.

3.5.5. Disposal of solid waste in a class A' B, or C
landfill a tipping fee of one cent per ton ($0.01/ton). These
fees will be collected following the procedures outlined in West
Virginia Code S20-5F-5a.

3.5. 1.

3.5.2.

3.5.7.

3.5.8.

Registering a pesticide p=ed*rc+ -- $15.00.

Fertilizers - reserved.

A Class F solid waste facllity - $300.00.

A facillty which may impact groundwater
qualiLyr ds determined by t,he director of the division of
environmental protection, which ls required to obtain a permit
under Yf,est Virginia Code S22A-3-1 et seq. r ot West Virginla Code



S20-5A-5 (b) (5) (-ubjeets te the Jur*sd*ets*en ef tshe d*v*s*en ef
or Vfest Virginia Code S22A-4-1 9t seq.

$100.00.

3.5.9. A faclllty which rnay lmpact groundwater
qualityr Els determined by the chief, which is required to obtain
a permit under West Virglnia Code S20-5A-5 (b)(1 through 6), and
which ls designated a maJor facility (industrial) $500.00.

3.5.L0. A facility which may impact groundwater
qualltyr ds determined by the chief, whLch is required to obtain
a permit under west Virglnla Code S20-5A-5 (b) ( 1 through 6l , and
which is not designated as a major facility (industrial) or is
not described in 3.5.tt, 3.5.12 or 3.5.13 below - $50.00.

3.5.11. A POTW with design flow greater than one
million gallons per day (gpd) - $100.00.

3.5.12. A POTW with design flow less than one milllon
gallons per day (gpd) $25.00.

3.5.13. A non POTW operating a sewage treatment plant
$10.00 per plant.

3.5.14. An oil well $3.00 Per well.

3.5.15. A gas weII $3.00 Per weII.

3.5.16. A class II or class III UIC underground
injectlbn weII: @

3.5.16.a. Class II-D or class III underground
injection well - $75.00 per well.

3.5.15.b.
S50.00 oer well.

Class II-R undersround iniection well -

3.5.L7. Class V underground injectlon wells $15.00
per permit.

3.5.18. Class I underground injection wells $200.00
per weII.

3.5.t9.
utilize a certified rnonitoring *elI driller for the drilling of
groundwater rnonitoring' wells. -the certification fee for each_
lnonitorfng weffi be - $200.00. #

3.5.20. Facltities/actl-vlties/persons which are
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reasonably suspected to have the potential to adversely impact
groundwater qualityr os determined by the chief, and which are
not subject to fees outlined ln 3.5.1 through 3.5.19 above
reserved.

3.6. Schedule of groundwater remediation fund fees The
annr*a* groundwater remediatlon fund fees for the followlng
facilities/activities fae*tr*E*esr aets*v*ts*es er preduets tsfiies
except 3.6.3 which is a one tine p=eerrc+ registration fee due
prior to installat,ion, and except 3.5.5 which is a tipping fee,
shall be:

3.6. 1.

3.6.2.

Registering a pesticide predse+ - $2.00.

Fertilizers reserved.

3.6.3. Septic tank regLstration seals $3.75.
These seals are to be purchased from the division of na*rr-a*
iBBS€rH=G,GE environmental protection, office of water resources
€€€+i€*.

3.5.4. Generators of hazardous waste $12.50.

3.5.5. Disposal of solid waste in a Class A, Br or C

Iandfill a ttpping fee of $0.00L25/ton. These fees will be
collected following the procedures outlined in West Vlrginia Code
520-5F-5a.

3.5.5. For Class F solid waste facillties $37'50'

3.6.7. A facility which may impact groundwater
qualltyr 6s determined by the director of the dlvislon of
environmental protection, which is required to obtain a permit
under West Virginla Code S22A-3-L et seq., ot West Virginia Code
s20-sA-s (b) (6)
en*i or !{est Virginla Code S22A-4-L et seq.
-$12. s0.

3'6.8. A facility which may impact groundwater
qualityr ds determined by the chief, whlch is required to obtain
a permit under West Virginia Code S2O-5A-5 (b)(1 through 5), and,
which is designated a milor facility (industrial) $52.50.

3.6.9. A facility whLch may impact groundwater
qualityr ds determined by the chief, which is required to obtain
a permit under West Virginia Code S20-5A-5 (b)(1 through 6), and
whlch is not designated as a major facillty (industrial) or is
not described in 3.6.10, 3.5.11 or 3.5.12 below - $6.25.

3.6.10. A POTW with design flow greater than one
million gallons per day - $12.50.



3.6 . lL.
gallons per day -

3.6.L2.
-$1.25 per p1ant.

3.6. 13.

3.6. 14.

3.6 . ls.

A POTW with deslgn flow less than one mLllion
$3. 13.

A non POTW operating a sewage treatment plant

An oil well - $0.38 per weII.

A gas well $0.38 per weII.

A class II or class III UIC underground
lnJection weII! @

3.5.15.a. C1ass fI-D or class ffl underqround
lniection well $9.38 oer well.

3.6.15.b. Class II-R underground iniection weII -
$6.25 per well.

3.5.16. Class V underground inJection wells -$1.88
per permit.

3.5.17. Class I underground inJection wells -$25.00
per well.

3.5.18. A monitorinq well dritllng operation shall_
utiltze a certified rnonitoring weII driller for the drilling of

etti.-rne certtfication fee for eaqh
monttorinq we $25.00.

*n tshe stsatse ef Wests V*rg*n*a - S25.00.

3 . 6 . 19 . Facllities/activlties./persons reasonably
suspected to have the potential to adversely lmpact groundwater
quality, ds determined by the chief, and that are not subJect to
fees outlined in 3.5.1 through 3.6.18 above reserved.

s 47-55-4. Severabl.Iity.

If any provlsions of this regulation or the application
thereof to any person or circumstance is held invalid, such
invalidity shalI not affect other provisions or applications of
the regulltion, and to this end the provisions of the regulation
are declared severable.
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RESPONS IVENESS SUI'IMARY
April L992

In accordance with Chapter 294-3 of the West Virglnla Codeo t:lie
Division of Naturar Resburces (DNR) issued on Januarlz 15 a public
notice announclng two public hearings on proposed Groundsrater
Protection Act, fees.

The pubtic notice stated that the DNR would hold the hearj.ncis in
Charleston, on Febnrary 19, and in ttorgantown on Febmary }(ir to
discuss proposed rules that would impose fees on facilit'lc1. ;;Iiin
actlvities that may affect ground water quallty.

The notice further stated that the pubJ.lc comment period would
extend until March 2, L992 (45 days after publlcatLon of the publ-je
notice) and indl.cated when and where the proposed regulations couLd
be reviewed by the public.

trhe publtc notlce ras Bubllshed ln eight newsPaPers across the
stata, including the Charleston GazettE. Coples_ of tlre publlc
notice were ats5 sent to state agenci.es affected bV the proElosed
nrl'es, the U. S. Environnental Plotectlon Agency, and the West
Vlrglnla Chanber of Connerce. To fu:ther publlcl.ze the 'hearLngs
the agency lssued a press release on February 11.

A total of 30 people attended, the hearlngs whl.ch were held at 7:00
p.m. at the Capftof Complex Conference Center in Charleston and at
Lne lrtountalnlitr ln M6rgantown. one witness testified at the
FebnrarT 19 hearlng; eight witnesses testlfled at the Febnrary 20
hearlng. Ualor segments of the public that were represented at the
hearinfs in6tuaea state agenciLs, economic interest grouPs and
prlvate cltlzens.
fn addLtlon to nlne oral comments, the D![R receLved 6 wrLtten
statements by March 2, the date on which the officlal record was
closed.

AII comments were revi.ewed, and considered in developing t:lter :i.!trt,.i
draft regulations.

RESPONSE TO PT'BLIC COMUENTS

In the following sectlon, the agency responds to lecommendations
and concerns raised in oral and written comments-

Drs/'/ L-f4J

DTVISION OF NATURAL RESOURCES
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A Bureau of Public Health official commented that the tel:m
monltorlng wetl drlller, as used ln the propose-d- regul_at,ions, could
be nisconitnred to mean a company or organLzation. The coment'er
clarlfted that the Intent - of the monJ.torLng well drtllEr
certlftcatLon program ls to naLntaln a mlnLmun gtandard of sktll
only for tndlvtduats that lnstall nonltorlng wellst lt ls not'
Lntended to certlfy companies or organLzatl.ons.

DNR agrees the term needs clarification, and has added the
defl.nilion of "monitoring well drllIer" to the regulatlons and
inserted clarifying language in appropriate sections-

One commenter, representlng the West VlrginLa Gasoline Dealers and
Automotive nepair Association, asked whether small quantity
generators would be required to pay the generator of hazardous
wast,e f ee.

Small quantity generators are not required to pay thls fee. This
fee appttes to hazardous waste generators that produce more than
121000- kllograns of hazardous waste per year. The regruJ.atlol-
deflne "gene-rator of hazardous waste" Ey reference ln Section 2.5-

The same comenter obJected to the $5.00 certlfLcatLon fee lnposgd
on ohtners and operalors of underground storage !,anks. Ehe
comenter statea tnat USTs are alreaOy regulated by the Underground
Storage Tank Act. lfherefore, they are already subJect to
regtstratlon, renedl.atlon, and capltalLzatlon fees.

lfhe Ground Water ProtectLon Act clearly states that fees could be
tmposed tn addition to any existtng fees. Fees authorlzed bY the
Groun.twater Protection act are ihtended to fund a coordinated
appro.rch to the comprehensive ground water protection Prollram and
wlIl not duplicate exlstlng regulatory efforts.
The commenter also asked whether the fee inposed on owners or
operators of Class V inJection wells would apply to selvlce statLon
dralns connected to sanftary seweEs or drains comected to leach
fLelds and dry wells.

lfhe DNR wishes to clarlfy that automoblle fuel and ser:vLce station
floor drains connected tb sanitary sewers are not Class V wells.

Facillties that d'ischarge service bay r"aste f lulds into reach
fields or dry wells are 5perating Clasi IV wells. Class IV wells
are prohibited by state law and must be closed.

One connenter expressed concern that the reg,ulations did not
Lnclude a severabllity clause. As a result,, Lf a section of the
regulations hras found to be invalid, the entire rrrle would be
rendered lneffectLve.

The DNR finds thls concern valid and has included a severablllty
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clause ln the proposed nrles.

Many commenters Lndlcated their bellef that the proposed $30 fee on
sepllc systens was excessLve and that lt would Bose undue hardship
to cLtl.zens ln these difflcult economlc tlmes.

DNR does not belleve thls concern Ls Justlfled. The proposed $30
fee is a one time fee that would be applied to the purchase of a
new tank or replacement tanJ<. New, concrete septic systems ere
capable of property functloning for aBproxlmately 50 years. In
this case, the fee Lranslates to a cost of 50 cents per year to t'he
oerner. The DNR does not conslder this amount un:reasonable.

Several commenters predicted that the new fee would eause
prollferation of black market, tanks, construction of homemade t.at:Jlr
and installation of illegal tanks.

Homemade tanksr 6s well as tanks purchased out-of-state a).i(: !r(-',
e'xempt fron the law. They are required to have the $30 seal l:(:ft,:.,€'.
belng installed.
The installatlon of any septic system wlthout purchasing the IGPI
and wLthout approval irom- the Bureau of Public llealth woulct- be
tllegal and suLject the offender to penaltles and fines established
by law.

Another comenter stated that the fee placed on Class V LnJection
wells would pose tremendous hardshlp on cltl.zens who have purchased
thelr septlC systens y€ars ago and who are now on llmited lncone-

Fl,rst, the Dt{R wishes to clarify that septic systems that serve
fewer than 20 persons per day and recelve solely sanitary waste_ are
not Class V lnJectton wells. Secondly, the $30_ fee would be
assessed on the-purchase of a seal that must be affixed to newly
lnstalled septic tanks t ot replacement tanks. Exlsting sePtic
systems, whJ.Ch are not Class V wells, w111 not be assessed any fee.

The same comenter challenged "the statement that Class V wells
pollute ground water" and requested sclentlflc proof-

Proof of ground water contaminatlon due to the various categories
of Class V- inlectlon wells abounds in scientific studies referenced
in blbllografntes that can be found on the shelves of most college
librarles-sulh as West Virglnia Unlversity. The Dl{R does not have
the resources to provide ffre public with technical bibliographic
inforuration pertatning to the various aspects of surface and ground
water pollution.
The commenter was speclfLcalty interested ln septic systems.
Scientific studies haire proven Lnat in many instances Poor design'' inproper constnrctlon anO maintenance, and bad systeE locations
have led to ground water pollutlon. In addition, the use of
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slmthetic organic chemical degreasers and tank cleaners has
resulted in oiganic contanination of ground water sources.

As mentioned dur!.ng the questLon and answEr session, the National
Suall Flows Cleariri'ghouse, located at the lfest Virgtnla UnJ.verslty
Canpus, has excelleirt technlcal tnformation pertaLning to on slte
small coutunity wastewater systems.

One conmenter wanted to know who woutd be responsible for the sale
of seals.

Adml,nLstrative procedures that would outllne the mechanl'sms for
inplementing tha collectlon of aII ground water protection fees
have not yet been developed. The Dt{R will develop these procedures
!.n cooper-ation with the Bureau of Publi.c Health and other agencies_.
Concerns expressed during the question and answer sessl.on which
followed the public hearing held in Morgantown wtll be taken into
considerat,ion at that tlme.

In relation to Class II wells (which are dlvided lnto Class II-D
and II-R), another commenter r"rrote that the proposed $75 per Ylar
Per well was not justifiable. The commenter explained !h?!
lccording to UIC regutations, these wells must conply wlth rigid
constnrcilon and opbratlonal standards. In addltl.on, oPerators
Eust follow strlngent rePofring and monltoring_ requJ'remelqs.-
Conslderlng the lev6l of protectJ.oh to groundwater already Provlded
by UIC regutatLons, the comenter stated lt rtas an lnJustice to
burden these wells wlth an addltlonal exEense.

llhe comnenter further proposed to conbLne Class II-R wells
(utilized for the enhancea off recover-y proJects) with oil and gas
producl.ng wells.

In assesstng the proposed $75 Per year fee, the DNR has taken lnto
conslderatl6n the exlstlng nrles and regulatlons that govern C_I_a11

II wells aE well as o{her lnJection well categories. I{ell
categorles erere analyzed and feLs were based on the perceived
threat to ground water aquJ.fers.

The DlvlsLon agrees that thers are sLmilarLtles between oil and gas
well and Clasi II-R wells. Hoerever, ott and gas wells are not
lnJection wells. Because Class fI-R wells J.nJect fluids/compounds
unier pressure, the threat of fluld migratlon into non-targeted
fomations exists.
Upon closer scnrtlny, the Division flnds that,r due to the nature of
the injected fluids, differences between Class II-R and Class II-D
wells 6xtst. Therefore, the Division has reduced the Groundwat,er
Protection Fund fee for Class rr-R wells to $50 Per yeat.
Furthermore, the Groundwater Remediation fund fee has been reduced
to $6.25 per well.
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One commenter indicated his belief that the proposed $52.50 fee and
$5OO fee on naJor industrial facilites wtth NPDES permlts had no
sound foundatldn because the "classLfication systen" was not based
on the nature and volurne of the waste strean but on volume alone-

The connenter added that not aII large lndustrLal facllitles should
have the sane fee and facltittes wifh little ltkelihood of causLng
contamination should have a fee no higher than minor facilities-

The proposed regulations make
system. Perhaps the commenter
by EPA to classify facilities
catego4r.

no reference to a classification
refers to the criteria established
in the Dlajor or Minor Discharger

Large industrLal facillties are not necessarily cLassified as major
dic[argers. Before a facillty can be considered a maJor or a minor
lndustiial discharger, both the Water Resources Section Chlef and
the EPA Regional -Adminitrator evaluate various aspegt_s of a
facllity's operations lncluding, toxic pollutant potential, waste
water anA strean f lows, publl- health i.mpacts and wat'et guallty
factors. The nature of the stream flow is an !.mportant Parameter
whLch must be taken into consideration.

Facllltles with "lLttle likelihood" of causing contanination would
normally fall in the minor discharger category and be charged
accordlngly.

Ehe [fest Vlrgtnia Manufacturers Assoctation (tYVt{A) connented on the
proposed grdund water protection fees by suggestlng nodifl'catlons
lnd- dele€ions. The - followlng response addresses the IlVl'tA's
co!runen'L,s in the order ln which they were submitted:

Conment 1. The I{\IMA stated that the Fiscal not'e dld not
ind,lcate how the Dt{R had calculated the amount, to fund the ground
waLeri progran. As an example, the Association poi,nted out that
monlt,oifnf well drlllers woula be charged a relatively large fee'
wlth no explanation of why such a hlgh fee was necessary.

In addltlon, the m/MA polnted out that the estimated total
cost of the program excelded the statutorlr ltnlt for fee
assessment. Coisefrrently, the WVMA requested a detalled breakdown
of the costs requiied to fund the ground water Protection prograB.

Response: The proposed fees are the result of several neetlngs
annoncj .-.:epresentat,ives of a special group created by the Governor in
an afuenpt to gather input f]on atJJ interested part_ies affected by
the rufe. tn- these neetings, ground water'regulatory agencies
out'lined their needs and the funds necessaa-lr to cover Program
costs.

For lnstance, the Bureau of Publlc Health estimated the cost
necessary to provide continuing education and trainlng of
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monitoring weII dritlers to ensure that wells ale properly
constructed.

In f5.ltng the proposed Eules, the DltR has subnltted to the
Secretaly of State att abcuuentation requJ.red by the Admlnl.stratlve
procedures Act (APA). A breakdown of progfam lmplenentation costs
|s not required by the APA. In addition, explanatLon of how the
fees were LssesEea ts not requLred in the Fiscal Note. The Fiscal
Note is only an estlmat,e of the projected program cost. The DI{R is
required by Section 3.4.2 of the regulations to ensure that the
statutory llnit for fee assessment is not exceeded.

The document "SumnarT of AnttciPated Needs to Implement the
Ground Water Protection Program" descrlbes the development of
criteria to recover t'he necessa4r costs of implenting the program'
The document, is part of DNR's records and may be requested by the
publlc under the state Freedom of Informat,ion Act.

Comnent 2. The IfVtrIA stated that Section 2.1 defined the te:rm
"agency" in a Danner that, fatled to conform with the Groundwater
Protectlon Act. The Association suggested deletion of the term
'rproduct" from the deflnitLon because the Act only allows
regulatlon of activities or facllitles, not "products-" In
additlon, the l{V![,A pointed out that Sectlon 5(b) of the Groundwater
Protectl.on Act refers to facillties or activltles that Eay
"adversely" affect ground water and suggested that clarLflcation
should be added to the rules.

Response: lFhe D![R concurs that the Act only allows the
regulatS.on of activLties or facllltl.es. As a result' the tem
"pioduct" has been deleted. In addltlon, the deflnltLon of
"agency" has been nodlfled as follows:

2.L'rAgency" means any branch, Sectlon, divLsion, department
or unit of the state, county or loca} government, however
designated or constltut,ed, which has authority under WV Code $29-
5M-1-et se<r. to regulate faclllties or actLvities which have the
potentlal for lppactl.ng ground water.

The term "adversely" lnpactlng ground water ls only used_ln
Section 5(b) of the Groundrriter Piotection Act and specifically
refers to unregulated facllttles. Sectlon 2(b) of the Act states
that groundwater must be naintained at existlng gullity.
Furthe:more, Section 9 ( a) states that fees are 'appllcable- to
persons who own or operate faclllties or conduct activit,ies subJect
to the provisJ.ons of this article.

Therefore, the Dl{R will not insert the term "adversely" in
sectlons of the regulatlons which apply to regulated facilities.

ConunsnS 3. The IW!{A suggested that the definition of
"cormercial solid waste facilitf' be draft,ed so as to conform to
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the definlt,ion glven the same telm under the Solid lfaste l{anagement
Act.

Response: The defLnltion "connercLal solid waste facllLty"
has been deleted as the term is not used Ln the ProPosed version of
these regulatlons.

Comment 4. The I|VDIA noted that SectLon 2.L4 defined the term
"permlt" ln an overly broad and vague fashion. lIhe Assoclation
suggested replacing the proposed definitLon wlth the following
language: 2.L4. nPerm,ii" Eeans any license, certlf,icatJ.on'
registration, pemit, or any other approval granted by an agency.

Response: The definition of the tern "pemlt" etas derived from
Chapter 20-5M-8(b). The DNR has determlned that the definitlon is
not broad or vague for the scope of these regulations. F.s a
result, with the exception of the deletlon of the word "prociuct"
for reasons explained in our response to comment #2t DNR wllL not
change the deflnl.tion.

Comment 5. The W\mA suggested adding "soll conseffatlon
dLstrlcts'r and "watershed lnprovement distrlcts" to the deflnibion
of "person'r (Section 2.LS) ln order to nalntain consLstency wlt'h
the terminology of the Groundwater ProtectLon Act.

Response: The DltR agrees wlth the IwMA and has Lncluded the
terms "soll conseryatLon dLstrlctsrr and "watershed lnprovement
dlstrLcts" to the defLnLtl.on of 'persono

Cornrnsng 5. The lfVlfA stated that the deflnition for trproduct"
(Sectlon 2.L7) was unnecessaly sLnce only actlvlties and factlltles
are regulated under the Act. The IfVldA submitted that the inclusion
of the telm "septlc tank" wlthln this deflnltlon Itas lllogical and
urged its deletion.

Response: The DNR concurs wlth the I{VMA and has deleted the
deftnitlon of "product" from the regulations.

DNR further notes that SeBttc tanks wtll be regulated as an
actLvlty under SectLons 3.5 and 3.5.

Comment 7. The lfwlA suggested that the tel:n "publicly owned
treatment work" (Section 2.Lg) should be defined in a manner
conslstent with the definition given this ter:m under the state
National Pollutant Dlscharge Elim-ination Progr.rm. The Association
maintained thatr ES drafte6, the tem would apply to a septic tank
at a municipal or state office.

Response: The deflnition of POTW is consistent with Tltte 47
Serles 26 of the West Vlrginia Legislative Rules which establishes
a water pollution control permt{ fee scheduler ds authorlzed by
chapter 20-5A.
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Furthermore, Septlc systems whlch serrte Bore than 20 personst
such aE systens senrlng munlclpal or state offlces, would be
srrbJect to regulatLon undex 46 CSR Series 9.

As a result, Dt{R has determlned that the exLsttng deflnitLon
ls adequate.

Comnent 8. The I{r/!{A pointed out thatr 6e drafted' Sectlon 3.1
of the proposed nrles requ!.res annual palment of, the Groundwater
Protectlon-Fund fees and Groundwater Remediatlon Fund fees. Under
the Act, only Groundwat,er Protectlon Fund fees nay be assessed on
an annual basis.

Furtherurore, the l$/MA commented that Section 3.1 allowed iees
to be assessed against anyone whose activities affect ground watert
while the Act rEquires €nat fees be assessed only against tshese
faclllties and activities whose permlts are subJect to
certification by t,he DNR.

Response: DNR agrees that the reference to payment of ground
water rehediation fuira fees ls mi.sleadtng and has changed the
wording to clarify that ground water remediation fund fees are not
annual fees.

D![R believes that Sectlon 3.1 Is not overly broad because the
Act allows for the regulatlon of any faclltty or actlvtty whlch nay
fnp6q! ground water- qualtty and authorlzes DltR to became the
relufato-ry agency for -unregutatea facilLties. AE a result, D![R
wlll not modlfy EhJ.s provlston of SectLon 3.1.

Conuent 9. The lWl.lA requested that DNR define the term "other
regulato4r action,' (SectLon g.:1. The Associatl.on also stated that
th; provislon lnciuded ln S6ctlon 3.3 was overly- bro-ad and
oppreisJ.ve Ln that lt would, trtgger the palment of a fee whenever
"other regulatorT actJ.on" takes place.

Response: lhe DNR concurs that the tem "regulato4,_ action"
ls broad and has delet,ed Section 2.L9 from the regulations '
Reference to "regulatorl actlon,' has also been deleted ln Section
3 .3 . 1 . The interit of thle tem regulatory actJ.on was to allow f ees
to be charged to facllit,les/activities that ltere operating without
a pemit,. -these facllltles wlll be required to- -pay fees under the
new Sectlons 3.3.1(a) and (b) which read as follows:

3.3.1.a Agencles may requlre operatlng facLlitles/
activities, which do not, nola a valid permit and which are
identlfied in either Section 3.5 or 3.5 of this regulation, to Pay
the fees provlded for in Section 3"5 and 3.5.

3.3.1(b) Prior to issulng a permlt, each agency shall require
that all -groundwater proteEtlon fund fees and groundwSt?r
remediatLon'funC fees be iaid following the provlsions set forth ln
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Sectlon 3.4.1 of this regulat,lon.

Comnent 10. The Assoclatlon urged the deletLon of Section 3.2'
aE certlf icatl,on ls not wLthln the scope of the f,ee nrles.

Response: Sectlon 20-5U-9(a) of the Act allorrs cettlflcatlon
to be dependent upon tlnely payment of fees. Thug, the D![R
naintalns that lt, ls appropriate to outlLne condLtlons of
celt,lfLcation as they relat,E to paynrent of ground water remedlation
fees and annual ground water protection fees Ln the regulatlons.
As a result, DNR will not delete thlE provision.

Comnent 11. The !{VMA urged the Dt{R to delete the word
"product" for Section 3.4. Moreover, the Associatlon noted that'
nowhere does the Groundwater Protection Act authorize fee
assessment based on the potentlal for a facility or actlvlty te'
affect ground water.

Response: The DNR concurs with the WVMA and has adopted Eire
language Suggest,ed by the Association. Consequentlyr Section 3.4
has been modifled to read as follows:

3.4 Schedule of Groundwater Protectlon Fund Fees Fees
are assessed on facLlJ.tylactlvity t1'pe, based on the proJected eost'
of admJ.alsterlng the Groundwater ProtectLon Act.

Coment L2. The W\n{A approved the requlrement that t'hE DIIR
would advlse those who were iisessed fees of how nuch and when the
fees are due and reconmended the additl.on of the followlng language
to SectLon 3.4 . 1 : 'rFees are not ef fective and due untl.l notLce Ls
recelvedr irs requLred, by this subsectlon."

Response: The D![R nalntains that Sectl.on 3.4.1 does not
require clariftcatlon and believes the proposed language to be
unnecessaET.

Corment 13. As already stated ln comments 2t 6, and 11, tle
W\ru,A urged the DNR to delete the word "product" which appeats in
the second line of Section 3.5.

Response: The DNR has delEted the word "product" from Section
3.5.

Comment 14. The Wr/FLA stated that registratlon of a pesticlde
(Sectlon 3.5.1) ls not a "use or appllcltion" and should not, be
iullect to a fee under the program.- The Associatlon maLntaLned
that fees should be assessed-only upon those who use or apply the
pesticide.

Response: The DNR agrees that registration of a pesticide_ is
not a use or applicatlon. However, the Act recognizes- !l.tpesticldes may fnplct ground water guality. Therefore, pesticides
are subJect to fees authorized by the Act.
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Attachlng a fee t,o pestlclde users Ls dtfficult, and not cost
Effective. fne definltLon of "pesticlde," as defined ln the
proposed regulatlons lncludes su.bEtances such as bleach, rat polson
ana- lnsect lprays. Practlcally Ever-i? cltLzen ln the state ls a
potentlal pestt-ctae applicator/user. lfhe D![R nalntains that
Lollectton of fees through the exlstLng regLstratlon Process ls ghe
only f,easl,ble and cost effect ef,fectLve uechanism avaLlable.'

Comnent, 15. The l{It!.tA reconmended revising Sections 3.5.8 'Sectlons 3.5.9 and SectLons 3.3.10 to add the word 'adversely" ln
between nay and lmpact whlch appear in the first l1ne of each of
these sections.

Response: The DNR has concluded not to add the word
"adversely" as explained Ln the resPonse to comment # 2.

Comment 15. The Wt/t'IA suggested t,hat the DNR should not assess
a $10 Per plant fee for non-POtW's operating sewage t^reatment
plant,s r- proiided a non-POTI{ is covered under Sect,ions 3 .5.9 or
3.5. 10 of the regulat,ions .

Response: DNR concurs with the WVIvlA. The DNR will not assess
a $10 fee if a facllity is covered by Sections 3.5.9 or 3.5.10'

Ilowever, the f,ees !.n 3.5.13 and eLther 3.5.9 or 3.5.10 will
apply to facilitles that are required to have both a munlclpal and
an lndustrlal IIPDES Pernit.

Conment L7. The lfi/trlA questloned the need to establish a fee
for certl.flcation of nonltoiing well driUers, statLng that l! n"3s
unclear from the proposed rlgutatLons why the fee would be
necessary to lnptemLnt the re{rlrenents of the Act. The 9l.'tA
exSlressei the oftnton that a EiOO fee for certLfLcatlon of each
noirltorlng well- drlller would only seen reasonable lf lt Ytere a
one-tlme fee.

Response: Monitoring wells, both anblent, and
facilityTactivity speclflc, aie Lhe heart of the ground Y"ltTprotection progrln.- Regulatory agenciesr ES well as regulated
tacllttles, -wf fi base tnp-ortant iecfltons on the water qtralilV 93tl
derLved from these wetls. Therefore, it ls essentlal that
nonit,orJ.ng wells be properly constnrcted ln order to obtain
accurate, rellable data.

As previously dlscussed, the proposed fees reflect the
projected- cost t,o ievelop and implernent a monitoring well drllIer
lertftfcation program. bUn believes thaL the provision allowing
for a review of ifre fees by July L, 1994 w111 be an effective
mechanlsm to verify the accuricy oi ttre projected _c_osts and to make
modiflcatlons as necessarTT. Ai a resull, DNR will not' change the
fee.
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Comnent 18. The tM,tA obJected t,o the language in Section
3.5.20 which allows the Chief to assess fees based on his susPl.clon
that an actlvity or faclltty nay adversely affect ground wateE.
The WV![A malntalned that fees should be tled to pemltted
faclllties or activitl.es and requested that this provision be
deleted.

Redponse: Sectlon 3.5.20 has been resenred to provide for
facLtitles/acttvities/person, that are not current,ly regulated"
these facLlltles would be assessed fees after a regulatory PEog'East
has been established for those facillties. trhis sectlon would also
requlre that the current fee schedule be adJust,ed to stay withln
the llnits establLshed by the law under 20-5M-9(a).

Comment 19. The !{tn4A again noted that the Groundw.eter
Remedlation fund fee ls not an annual fee and urged the DI[F. sf:
delete the word "annual" from Section 3.5.

Response: The DNR concurs with the Association and ha.s
deleted the word "annual" from Section 3.5.

Comment, 20. The lfvltA urged the Lnsertion of the word
"adversely" in between the words may and impact appearlng Ln
Sectlons 3.6.7, 3.5.8 and 3.6.9. Uorebverr the AssoclatLon urged
that a notatLon be added to each of these provlslons to recognize
tlre appeal and revlew provlsLons establl.shed at Section 11 of, the
Act.

Response: trhe DtilR concludes that Lt not necessatT to add the
word "adversely" ln the sections of the regulatLons mentioned
above. As lndlcated ln the response to connent #2, the teEq
"adversely" Ls only used ln Sectlon 2O-5M-5(b) of the Act and
speciflcally refers to unregulated facllltles.

The agency belleves that to repeat the appeal and revlew
provlsions established by Setion 11 of the Act is unecesssa4f.
Sectlon 11 of the Act applies regardless of whether or not t'he
provision is repeated in these regulatlons .

Cornment 2L. The I{\ntA recomended that non-POg$fs operating
sewage treatment plants be exempt from the $1.25 per plant f?" if
they-are covered, under Sectlons 3.5.8 or 3.5.9 of the regulations.

Response: See resPonse provJ.ded in comment 15.

Comment 22. In submltting lts f inal comment the WW'LA noted
that, Sections 3.5.6 and 3.5.5 ieguire the palment of fees based on
the volume of waste disposed at Class A, B, or C landfllls. The
V[V![,A pointed out that, irt most cases, the resources requlred to
measuie and keep volunetrlc records of waste disposal would exceed
thE cost of, thd fee lnposed. The WI/MA reconmended the _impositlonof a reasonable annual fee for dlsposal of lndustrLal waste in

Page 11



excess of, 50 tons.

Response: The DllR belLeves that the BII/MA nay
nlsunderstandLng the process of how fees wlll be applied to
dlfferent classes of landfllls.

Operators of Class A, B, or C landfllls are currently
responsJ.ble for tracking the volune of waste they accePt and fo!
chargLng the approprtate ttpPlng fees. For example, lndustrlal
waste sent to a Class A, B or C landftll wtll be charged t'he rate
set by each landflll operator. Landflll oPerators wLll also be
responsible for paying the DNR the fees established by th*
regulatLons.

Industrial erast,es dlsposed of at, a Class F landfill are n*f:
subJect to tlpplng fees. ihese facilitles wlll Pay an annual fee
regardless of the amount of material they accePt- \

In closing the hearlng, David l{atklns remlnded the attendes;
that the DNR is-mandated to evaluat,e this nrle by July 1, 199{'

The Dl{R wlshes to thank you for attendlng the public hearJ.ngs 3l.rdsubmitting your connenls and concerns. A copy o_f this
Responsiveneis Sunnarlr wlll be fonrarded to lnterested, par:t'J.es uFoR
request.

Please note that the section numbers of, the fLnal versLon of the
draft regulatlons whtch wtll be flled wl.th the SecretatY of StaFer
do not c-ol=espond to the section numberg of the regualtions that
irere avaLlabtd tor publlc revLew. This ls due to the changes uade
ln response to publlc conments.

be
the
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Members of the Legislative
Ru1e-Maklng Review Committee

Paur R. Sheridan a$5
Senior Assistant Attorney General
Clvil Rights DivisLon

February 5, L993

Title 77, Series 7: Legislative Rules of
the West Virginia Human Rights Commission
Rules Regardlng Discrimination in Housing

Antitnrst & C.,cnswr
Prrteclion Division

(304)558-8985

Clvll Rights Dlvision
(304)558-0545

Prere€d Frsreral Sertrices
(304)558-0303

C.rnsr.ncr tbtline
(8oo)358-E8oE

To:

From:

Date:

Re:

Before the Committee are the proposed legislatJ.ve rules to
impJ.ement the West VirgJ-nJ-a Fair Housing Act (!'ruFHA) whLch the
tegislature passed in L992. These rules are based upon the federal
rules whlch restate the Federat Fair Housing Act. The West
Virginia Human Rights Commission (Commission) has submitted these
rules to the United States Department of Housing and Urban
Development (HIJD) as part of that agency's substantial equivalency
review of the Commission. It is important that these rules be
approved by this Committee in order for the Commlssion to continue
to receive the federal funding which is available to state agencies
whose housing laws comply with the Federal Act.

I would like to remind this Committee that the West Virginia
Fair Housing Act was passed last year as the resutt of a combined
effort of the Human Rights Commission and the West VirgJ.nia
Realtors Association. The West Virginia Act mirrors the federal
legislation, and it was always anticipated that the CommissLon's
regulations would likewise mirror the federal regulations. This
not only ensures that our regulations meet the substantial
equivalency requirement, but creates one standard rather than two
for the regulated public.



LeglslatLve Rule-MakJ.ng
Revlew CommLttee

February 5, 1993
Page 2

I am unable to attend the CommLttee hearJ.ng scheduled for
February 8, 1993, due to a long-scheduled evidentiary hearlng. I
have enclosed the materlals I prepared and submltted earlLer.
AIso, Norman Lindell, Assistant Director of the Comrnlssion, wiLl
be avaiLable to address any questions which the Committee mJ.ght
have. If you have any questions, please feel free to caLl me or
Deputy Attorney ceneral Mary Kay Buchmel-ter at 558-0546.

The Commission urges this Committee to pass these regulations
Ln order for the Commission to maintain its substantial equJ.valency
with federal Law and continue to be a recipient of the federal
fuhds.

Thank you for your consideration Ln this matter.

PRS: JN
Enclosure
cc: Quewanncoii C. Stephens

ExecutLve Director
West Virginia Human Rights Commission



TITLE 77
LEGISLATIVE RULES

I{EST VIRGINIA HUMAN RIGHTS COUMISSION

SERIES 7
RULES REGARDING DISCRII{INATION IN HOUSING

S 77-7-L. General

t. l. Scope -- The following legislative regulations of the
West Virginia Fair Housing Act (wvFHA), w. Va. Code S 5-1lA-1 et,
seq., sei forth guidelinei for interpreting the Act. These
regulations provide the West Virginia Human Rights Commission's
interpretation of the coverage of the West Virginia Fair Housing
Act regarding discrimination related to t,he sale or rental of
dwellings, the provision of services in connect,ion therewith, and
the availability of resident,ial real estate-related transactions.

L.2. Authority -- These regulations are issued under
authority of W. va. Code SS 5-11-8(h), 5-11A-8 , 5-11A-9, 5-l1A-
13, 5-11A-20, and S 29A-3-1 et seq.

These regulations
, L992, and filed

, L992, in the Office of the

1.4. Effective date -- These regulations become effective on
t,he day of , L992.

S 77-7-2. Definit,ions

As used in this part:

2.L. "Aggrieved person" includes any Person who

2.1.1. Claims to have been injured by a
discriminatory housing practi.cei or

2.1.2. Believes that such person will be inJured by
a discrirninatory housing practice that, is about t,o occur.

2.2. "Brokern or "Agent" includes any person authorized to
perform an action on behalf of another person regarding any
matter related to the sale or rental of dwellings' including
offers, solicitations or contracts and the adninistration of
matters regarding such offers. solicitations or contracts or any
residential real est,ate-related transactions.

2.3. "Commission" neans the West Virginia Hu.man Rights
Commission.

1.3.
day

Filing date
of

are promulgated on the
on the day of
secretafrE stlte.



2.4. "Discriminatory housing practlce" means an act that is
unlawful under section the West Virginia Fair Housing Act, I{. Va.
Code SS 5-tlA-5, 5-llA-6, 5-1lA-7, and 5-tlA-15.

2.5. "Dwelling" means any building structure or portion
thereof which is occupied as, or designed or intended for
occupancy as, a residence by one or more families, and any vacant
Iand which is offered for sale or lease for the construction or
location thereon of any such building, structure or portion
thereof.

2.6. "Familial status" means one or more individuals lwhohave not attained the age of 18 years) being domiciled with:

2.6.L. A parent or another person having legal
custody of such individual or individualss or

2,5.2. The designee of such parent or other person
having such custody, with the written permission of such parent,
or other person. The protections afforded against discrimination
on the basis of familial status shall apply to any person who is
pregnant or is in the process of securing legal custody of any
individual who has not attained the age of 18 years.

2.7. "Handicap" is defined in S 77-7-5.L.

2.8. 'Person in the business of selling or renting
dwellings" means any person who:

2.8.1. Within the preceding twelve months, has
participated as principal in three or more transact,ions involving
the sale or rental of any dwelling or any interest therein;

2.8.2. Within the preceding twelve months. has
participated as agent, other than in the sale of his or her own
personal residence, in providing sales or rental facilities or
sales or rental se:nrices in two or more transactions involving
the sale or rentaL of any dwelling or any interest thereins or

2.8.3. The owner of any dwelllng deslgned or
intended for occupancy by, or occupied by, five or more families.

S 77-7-3. Discriminatory Housing Practices

3.1. ReaI estate practices prohibited

ft shall be unlawful to:
3.1.1. Refuse to sell or rent a dwelling after a

fide offer has been nader oE to refuse to negotiate for the
or rental of a dwelling because of race, color, religion,

bona
sale



sex, familial stat,us t ot national origin, or t,o discriminate in
the sale or rent,al of a dwelling because of handicap.

3 . 1 . 2 . Discriminate in t,he terms, condit ions or
privileges of sale or rental of a dwelling, or in t,he provision
of services or facilities in connection with sales or ientals,
because of race, color, religion, sex, handicap, familial status,
or national origin.

3.1.3. Engage in any conduct relating to the
provision of housing which othemise makes unavaj.Lable or denies
dwellings to persons because of race, color, religion, sex,
handicap, familiaL statusr or national origin.

3.1.4. Make, print or publish, or cause to be made,
printed or publishedr atry notice, statement or advertisement with
respect to the sale or rental of a dweLling t,hat indicates any
preference, limitation or discrimination because of race, color,
religion, sex, handicap, familial statusr or national originr or
an intention to make any such preference, linitation or
discriminat,ion.

3.1.5. Represent to any person because of race,
color, religion, sex, handicap, familial statusr of national
origin that a dwelling is not available for sale or rentaL when
such dwelling is in fact available.

3.f.5. Engage in blockbusting practices in
connection with the sale or rental of dwellings because of race,
color, religion, sex, handicap, familial statusr or national
origin.

3.1.7. Deny access to or membership or participation
in, or to discriminate against any person in his or her access to
or membership or participat,ion in, any multiple-listing senrice,
real estate brokers' association, or other senrice organization
or facility relating to the business of selling or renting a
dwelling or in the terms or conditions or membership or
participation, because of race, color, religion, sex, handicap,
familial statusr oE national origin.

3.2. Unlawful refusal to sell or rent or to negotiate for
the sale or rental

3.2.1. ft shall be unlawful for a person to refuse
to sell or rent a dwelling to a person who has nade a bona fide
offer. because of race, color, religion, sex, fanilial statusr oE
national origin or to refuse to negotiate with a person for the
sale or rental of a dwelling because of race, color, religion,
sex, familial statusr oE national origin, or to discriminate
against any person in the sale or rental of a dwelling because of
handicap.



3.2.2. Prohibit,ed actions under this section
include, but are not Ilmited to3

3.2.2.a. Failing to accept or consider a bona
fide offer because of race, color, religion, sex, handicap,
familial statusr oE nat,ional origin.

3.2.2.b. Refusing to sell or rent a dwelling to,
or co negotiate for the sale or rental of a dwelling with, ary
person because of race, color, religion, sex, handicap, familial
statusr oE national origin.

3,2.2,c. Imposing different sales prices or
rental charges for the sale or rental of a dwelling upon any
person because of race, color, religion, sex, handicap, fanilial
statusr or national origin.

3.2.2.d. Using different qualification criteria
or applicationsr or sale or rental standards or procedures, such
as income standards, application requirements, application fees,
credit analysis or sale or rental approval procedures or other
requirements, because of race, colorrreligion, sex, handicap,
familial statusr or nationaL origin.

3.2.2.e. Evicting tenants because of t,heir racet
color, religion, sex, handicap, familial statusr or national
origin or because of the race, color, religion, sex, handicap,
f anilial status r or national origin of a tenant's gruest.

3.3. Discrimination in terms, conditions and privileges and
in senrices and facilities

3.3.1. It shall be unlawful, because of race, color,
religion, sex, handioap, familial statusr oE national origin, to
impose different terms, conditions or privileges relating t,o the
sale or rental of a dwelling or to deny or li-mit senrices or
facilities in connection with the sale or rental of a dwelling.

3.3.2. Prohibited actions under this section
include, but are not limited to:

3.3.2.a. Using different provisions in leases or
contracts of sale, such as those relating to rental charges'
security deposits and the terms of a lease and those relating to
down payment and closing requirenents, because of race, colort
religion, sex, handicap, familial statusr oE national origin.

3.3.2.b, Failing or delaying maintenance or
repairs of sale or rental dwellings because of race, color,
religion, sex, handicap, familial status r ot national origin.



3.3.2.c. Failing to process an offer for the sale
or rent,al of a dwelling or t,o communicate an offer accurately
because of race, color, religion, sex, handicap, familial stit,us,or national origin.

3.3.2.d. Limiting the use of privileges, servicesor facilities associated with a dwelling because of race, color,
religion, sex, handicap, familial status t et national origin of
an olrner, tenant or a person associated with him or her.

3 .3. 2.e. Denying or limit,ing services or
facilities in connection with the sale or rental of a dwelling,
because a person failed or refused to provide sexual favors.

3.4. Other prohibited sale and rental conduct,

3.4.I. It shall be unlawful, because of race, color,
religion, sex, handicap, faurilial statusr or national origin, to
restrict or attempt to restrict t,he choices of a person by word
or conduct in connection with seeking, negotiating, buying or
renting a dwelling so as to perpetuate t ox tend to perpetuate,
segregated housing patterns, or to discourage or obstruct choices
in a community, neighborhood or development.

3.4.2. It sha]l be unlawful, because of race, color,
religion, sex, handicap, familial statusr oE national origin, to
engage in any conduct relat,ing t,o the provision of housing or of
services and facilities in connection therewith that otherwise
makes unavailable or denies dwellings to persons.

3.4.3. Prohibited actions under this section, which
are generally referred to as unLawfuL steering practices,
include, but are not limited to:

3.4.3.a. Discouraging any person from inspecting,
purchasing or renting a dwelling because of race, color,
religion, sex, handicap, fasrilial statusr oE national originr or
because of the race, color, religion, sex, handicap, familial
statusr or national origin of persons in a community,
neighborhood or development.

3.4.3.b. Discouraging the purchase or rental of a
dwelling because of race, coIor, religion, sex, handicap,
familial statusr ot national origin, by exaggerating drawbacks or
failing to inforsr any person of aesira6le feitures of a dwelling
or of a conmunity, neighborhood, or development.

3 .4. 3 . c. Communicat,ing to any prospective
purchaser that he or she wold not be comfortable or compatible
with existing resident,s of a conmunity, neighborhood or
development because of race, color, religion, sex, handicap,
familial statusr or national origin.



3.4.3.d. Assigning any person to a parricular
section of a communicy, neighborhood or deveropmenc; or to aparticular floor of a building, because of race, color, religion,
sex, handicap, familial statusr or national origin.

3.4.4. Prohibited activities relating to dwellings
under this section include, but are not limited to:

3.4.4.a. Discharging or taking other adverse
action against an employeer broker or agent because he or she
refused to participate in a discriminatory housing practice.

3.4.4.b. Employing codes or other devices to
segregate or reject applicants, purchasers or renters, refusingto t,ake or to show listinqs of dwellings in certain areas becauseof race, coror, rerigi.on, sex. handicaf , famirial statusr or
nat,ionar origin, or refusing to deal with certain brokers or
agents because they or one or more of their clients are of aparticuLar race, color, religion, sex, handicap, famirial status,or national origin.

3.4.4.c. Denying or delaying the processing of an
application made by a purchaser or rentei or refuiing to approve
quch a person for occupancy in a cooperative or condominiutrl-
_dwe|]ing because of race, color, religion, sex, handicap,fanilial statusr or nationaL origin.

3.4.4.d. Refusing to provide nunicipal senricesor property or hazard insurance for dwellings or providing such
services or insurance differently because of race, color,religion, sex, handicap, famitiar statusr or national origin.

3.5. Discriminatory advertisements, statements and notices

3.5. 1. Except as provided below, ;F€ !! shall be
unlawful to make, print or publi.sh, or cause to be made, printed
or pgblishedr aoY notice, statement or advertisement with-respect
to the sale or rental of a dwelling which indicates any
preference, lfuritation or discrimination because of raLe, color,
rellgion, sex, handicap, familial status t et national origin t ot
an intention to make any such preference, timitation or
discrimination.

3.5.1.a. This section shall not be construed to
PrgFibit advertisements. statements, and notices which accurately
reflect that housinLis handicap accessible.

3.5.1.b. Nothing in this section shall be
construed to prohibit advertisements. statements. and notices
which accurately reflect that housing meets the definition of
"housing for older persons' under S 5,2.



3.5.2 . The prohibit,ions in t,his secrion shall applyto all written or oral notices or statements by a person engigea
in the sale or rental of a dwelling. Written notices and
statements include any applications, flyers, brochures, deeds,
signs, banners, posters, billboards or any documents used with
respect to the sale or rent,aL of a dwelling.

3.5. 3. Discriminatory not,ices, st,atements and
advertisements include, but are not limited to:

3.5.3.a. Using words, phrases, photographs,
illustrations, symbols or forms which convey that dwellings are
available or not avaiLable to a particuLar group of persons
because of race, color, religion, sex, handicap, familial status,
or national origin.

3.5.3.b. Expressing to agents, brokers,
employees, prospective sellers or renters or any other persons a
preference for or limitation on any purchaser or renter because
of race, color, religion, sex, handicap, familial statusr or
national origin of such persons.

3.5.3.c. Selecting media or locations for
advertising the sale or rental of dwellings which deny particular
segrments of the housing market information about housing
opportunities because of race, color, religion, sex, handicap,
familial statusr or national origin.

3.5.3.d. Refusing to publish advertising for the
sale or rental of dwellings or requiring different charges or
terms for such advertising in a manner which discriminates
because of race, color, religion, sex, handicap, farnilial status,
or national origin.

3.5. Discriminat,ory representations on the availability of
dwellings

3.5.1. ft shall be unlawfuL, because of race, color,
religion, sex, handicap, familial statusr or national origin, to
provide inaccurate or untrue infor:mation about the availability
of dwellings for sale or rental.

3.5.2. Prohibited actions under this section
include, but are not limited to:

3.5.2.a. fndicat,ing through words or conduct that
a dwelling which is available for inspection, sale, or rental has
been sold or rented, because of race, color, religion, sex,
handicap, familial statusr oE national origin.



3. 5 .2 . b. Representing that covenants or ot,her
deed, trust or Iease provisions which purport to restrict the
sare or rent,ar of dwerrings because of-raie, coror, rerigion,sex, handicap, familial statusr or national origin preclude t,he
saLe of rent,al of a dweLling to a person.

3.5.3.c. Enforcing covenants or other deed,trustr ot lease provisions which preclude the sale or rental of a
dwe_rling tg any person because of-race, color, rerigion, sex,
handicap, fanilial st,atusr or national origin

3 . 5 . 3 . d. Limiting inf ormat,ion, by word or
conduct, regarding suitabry priced dwellings available for
inspection, sare or rental, because of race, color, rerigion,sex, handicap, familial statusr oE national origin.

3.5.3.e. Providing false or inaccurate
information regarding the availability of a dwelling for sale orrental t,o any person, including testers, regardless of whether
sugh person is actuarly seeking housing, because of race, color,rerigion, sex, handicap, famiriar statusr or nationar origin.

3.7. Blockbusting

3.7.1. ft shall be unlawful, for profit, to induceor attempt t,o induce a person to serl or rent a dwelling by
rePresentations regarding the entry or prospective entry into t,he
neighborhood of a person or persons of a pait,icular race, color,rerigion, sex, familiar statusr or nationlr origin or with a
handicap.

3.7 .2. In establishing a discriminatory housingpractice under this sect,ion it is not necessary that there was in
-f3"t prof it as long as profit was a f actor for- engaging in the
blockbusting activity

3.7.3. Prohibited actions under this sect,ion
include, but are not lj.mited to:

3.7.3.a. Engaging, for profit, in conduct
(including uninvited solicitations for listings) which conveys to
a Person that a neighborhood is undergoing or is about to undergo
a change in the race, color, religion, sei, handicap, familialstatusr oE national origin of persons residing in it, in order to
encourage the person to offer a dwelling for sale or rental.

3.7.3.b. Encouraging, for profit, any person to
sell or rent a dwelling through issertions that the -ntry or
prospective entry of persons of a particular race, color,
religion, sex, farnilial statusr or national origin, or wit,h
handicaps, can or witl result in undesirable consequences for theproJect, neighborhood or community, such as a lowering of



I property values, an increase ln criminal or antisocial behavior.
or a decline in the quality of schools or other services or
facilitles.

3.8. Discrirnination in the provision of brokerage services

3.8. f. It shall be unlawful to deny any person
access to or membership or participation in any multiple listing
service, real estate brokers' organization or other sernrice,
organizationr ot facility relating to the business of selling or
renting dwellings, or to discriminate against any person in the
terms or condj.tions of such access, membership or participation,
because of race, color, religion, sex, handicap, familial status,
or national origin.

3.8.2. Prohibited actions under this section
include, but are not limited to:

3.8.2.a. Setting different fees for access to or
membership in a multiple listing senrice because of race, color,
religion, sex, handicap, familial statusr or national origin.

3.8.2.b. Denying or limiting benefits accruing to
members in a real estat,e brokers' organizat,ion because of race,
color, religion, sex, handicap, familiaL statusr or national
origin.

3.8.2.c. Imposing different standards or criteria
for membership in a real estate sales or rental organization
because of race, color, religion, sex, handicap. familial status,
or national origin.

3. 8. 2.d. EstabLishing geographic boundaries or
office location or residence requirements for access to or
membership or participation in any multiple listing service, real
estate broker's organizat,ion or other senrice, organization or
facility relating to the business of selling or renting dwellings
because of race, color, religion, sex, handicap, fanilial status,
or national origin.
S 77-7-4. Discrimination in Residential Real Estate-

Related Transact,ions

4.1. DiscriminatorT practices in residential real estate-
related transactions

4.1.1. It shall be unlawful for any person or other
enti-ty whose business includes engaging in residential real
estate-related transactions to discri-ninate against any person in
making available such a transaction, or in the terns or
conditions of such a transact,ion, because of race, color,
religion, sex, handicap, familial statusr oE national origin.



I 4.L.2. The term residential "real estate-related
transactions" means3

4.1.2.a. The making or purchasing of loans or
providing other financial assistance--

4. l. 2.a. 1. For purchasing, constructing,
improving, repairing or maintaining a dwelling or

4.1.2.a.2. Secured by residential real
estatei or

4.1.3. The selling, brokering or appraising ofresidential real property.

4 .2. Discrimination in t,he making of loans and in the
provision of other financial assj-stance

4.2.L. ft shall be unlawful for any person or entity
whose business incLudes engaging in residential real estate-
related transactions to discriminate against any person in making
available loans or other financial assistance for a dwelling, or
which is or is t,o be secured by a dwelling, because of race,color, religion, sex, handicap, familial statusr or national
origin.

4.2.2. Prohibited practices under this section
include, but, are not liarited to, failing or refusing to provide
to any person, in connection with a residential real estate-
related transaction, information regarding the availability of
roans or other financial assistance, apprication requirements,
procedures or standards for the review and approval of loans or
financiaL assistance, or providing information which is
inaccurate or different from that provided others, because of
race, color, religion, sex, handicap, familial statusr or
national origin.

4.3. Discrinination in the purchasing of loans

4.3.1. It shall be unlawful for any person or entity
engaged in the purchasing of loans or other debts or securities
which support the purchase, constructionr,improvement, repair or
maintenance of a dwelling, or which are secured by residential
reaL estate, to refuse to purchase such loans, debtsr oE
securities, or to impose different terms or conditions for such
purchases, because of racel color, religion, sex, handicap,
fanilial statusr or national origin.

4.3.2. Unlawful conduct under t,his section includes,
but is not limited to:
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4.3.2.a, Purchasing loans or other debts or
securities which relate to, or which are secured by dwellings in
certain communities or neighborhoods but noE in others because of
the race, color, religion, sex, handicap, familial status, oE
nat,ional origin of persons in such neighborhoods or communities.

4.3.2.b. Pooling or packaging loans or other
debts or securities which relate tor or which are secured by,
dwellings differently because of race, color, religion, sex,
handicap, familial statusr or national origin.

4.3.2.c. Imposing or using different terms or
conditions on the marketing or sale of securit,ies issued on the
basis of loans or other debts or securities which relate tor or
which are secured by, dwelling because of race, color, religion,
sex, handicap, familial statusr oE national origj.n.

4.3.3. This section does not, prevent consideration,
in the purchasing of loans, of factors Justified by business
necessity, relating to a transaction's financial security or to
protection against default or reduction of the value of the
security. Thus, this provision would not preclude considerations
employed in nornaL and prudent transactions, provided that no
such factor may in any way relate to race, color, religion, sext
handicap, familial status or national origin.

4.4. Discrimination in the terms and conditions for making
available loans or other financial assistance

4.4.1. It, shall be unlawful for any person or entity
engaged in the making of loans or in the provision of other
financial assistance relating to the purchase, construction,
improvement, repair or maintenance of dwellings or which are
secured by residential real estate to impose different terms or
conditions for the availability of such loans or other financial
assistance because of race, color, religion, sex, handicap,
familial statusr or national origin.

4.4.2. Unlawful conduct under this section includes'
but is not linited to:

4.4.2.a. Using dif ferent policies, practices or
procedures in evaluating or in determining credit worthiness of
any person in connection with the provision of any loan or other
financial assistance for a dwelling or for any loan or other
financial assist,ance which is secured by resident,ial real estate
because of race, color, religion, sexr handicapr familial status,
or national origin.

4.4.2.b. Determining the tlpe of loan or other
financial assistance t,o be provided with resPect to a dwelling,
or fixing the amount, interest rate, duration or other tetms for
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L a loan or other financial assistance for a dwelling or which is
secured by residential real est,ate, because of race, color,
religion, sex, handicap, familial statusr o! national origin.

4.5. Unlawful practices in t,he selling, brokering, or
appraising of residential real property

4.5.1. It, sha1l be unlawful for any person or other
entity whose business includes engaging in the selling, brokering
or appraising of residential real property to discriminate
against any person in making available such servicesr or in the
performance of such services, because of race, color, religion,
sex, handicap, familial statusr oE national origin.

4.5.2. For the purposes of this section, the tenn
appraisal means an estimate or opinion of the vaLue of a
specified residential real property made in a business cont,ext in
connection with the sale, rental, fj.nancing or refinancing of a
dwelling or in connection with any activity that othenrise
affects the availability of a residential real estate-related
transaction, whether the appraisal is oral or written, or
transmitted formally or informally. The appraisal includes all
written comnents and other documents submitted as support for the
estimate or opinion of value.

4.5.3. Nothing in this section prohibits a person
engaged in the business of making or furnishing appraisals of
resident,ial real property from taking into consideration factors
other than race, color, religion, sex, handicap, familial status,
or national origin.

4.5.4. Practices which are unlawfuL under this
section include, but are not, Iimited to, using an appraisal of
residential real property in connection with the sale, rentalr or
financing of any dwelling where the person knows or reasonably
should know that the appraisal improperly takes into
consideration race, color, religion, sex, handicap, familial
status t ox national origin.
S 77-7-5. Prohibition Against Discrinination Because of Handicap

5.1. Definitions

As used in this subpart:

5. 1.1. . "Accessible, ' when used wit,h respect to the
public and common use areas of a building containing covered
mult,if anily dwellings, means that t,he public or common use areas
of the building can be approached, entered, and used by
individuals with physical handicaps. The phrase "readily
accessible to and usable by" is synonymous with accessible. A
public or common use area that complies with the appropriate
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requirements of ANSI All7.1 or a comparable standard is
"accessible" within the meaning of this paragraph.

5.1.2. "Accessible route" means a continuous
unobstructed path connecting accessible elements and spaces in a
building or wit,hin a site that can be negotiated by a person with
a severe disability using a wheelchair and that is also safe for
and usable by people with other disabilities. Interior
accessible routes may include corridors, floors, ramps, elevators
and lifts. Exterior accessible routes may include parking accessaisles, curb ramps, walks, ramps and lifts. A route that complies
with the appropriate requirements of ANSI All7.1 or a comparable
standard is an "accessible route.,,

5 . 1.3 . "ANSI A117 . 1" means t,he American National
Standard for buiLdings and facilities providing accessibility and
usability for physically handicapped people. Copies are
available from the tunerican National Standards fnstitute, fnc.,
1430 Broadway, New York, New york 100f8.

5.1.4. "Building" means a structure, facility orportion thereof that contains or serves one or more dwelling
units.

5.1.5. "Building entrance on an accessible route"
means an accessible entrance t,o a building that is connect,ed by
an accessible route to public t,ransportation stops, to accessible
parking and passenger Ioading zonesr or to public streets or
sidewalks, if available. A building entrance that complies with
ANSI A117.1 or a comparable standard complies with the
requirement of this paragraph.

5.1.6. "Common use areas" means rooms, spaces or
elements inside or outside of a building that are made available
for the use of residents of a building or the guests thereof.
These areas include hallways, lounges, lobbies, laundry rooms,
refuse rooms, mail rooms, recreational areas and passageways
€rmong and between buildings.

5.1.7. "Controlled substancen means any drug or
other substance, or imnediate precursor included in the
definition in S L02 of the Controlled Substances Act (21 U,S.C. S
802).

5.1.8. "Covered multifanily dwellings means
Puildings consisting of four ( 4 ) or mor-e dwelling units if such
buildings have one or more elevatorsl and ground floor dwelling
units in all buildings consist,ing of four or more dwelling units.

5.1.9. "Dwelling unit," means a single unit of
residence for a fanily or one or more persons. Examples of
dwelling units include: a single fanily homei an apartment unit
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wit,hin an apartment, buirding; and in other types of dwerlings in
which sleeping accommodations are provided but toireting or
cooking faciliE,ies are shared by occupants of more than one roomor portion of the dwelling, rooms in which people sreep. Examples
of the latter include dormitory rooms and sleeping accommodations
in shelters intended for occupancy as a residence for homeless
persons.

5.1.10. "Entrance" means any access point t,o abuilding or portion of a building used by residents for the
purpose of entering.

5 . 1 . 11 . "Exterior', means aII areas of
outside of an individual dwelling unit.

t,he premises

5.f.12. "!'irst occupancy" means a building that has
never before been used for any purpose.

5.f.13. "Ground floor" means a floor of a building
with a building entrance on an accessible route. A building may
have more than one ground floor.

5.1.14. "Handicap" means, with respect to a person, aphysical or mental impairrnent which substantially limits-one or
more major life activities; a record of such an impairmenti or
being regarded as having such an impairnent. This term does not
incrude current, illegal use of or addiction to a controlled
substance. For purposes of this partr eir individual shall not be
considered to have a handicap solely because that individual is atransvestite. As used in this definition:

5.I.15. "Physica1 or mental impairment" includes:

cosmeric disfis:;*:i;l'"l"L:lffii:li'i::: ii;::iiln"L3"3:';:::,
of the following body systems: neurologicar; musculoskeletal;
special sense organs; respiratory, including speech organsi
cardiovascular, reproductive; digestive; genlto-urinarT; hemic
and lymphatic; skin; and endocrinei ox

5.1.15.b. Any mental or psychological disorder,
such as nental retardation, organic brain syndrome, emotional or
mental illness, and specific learning disabilities. The ter:rr
"physical or mental impai:rurent includes, but is not limited to,
such diseases and conditions as orthopedic, visual, speech and
hearing inrpairments, cerebral palsy, autisn, epilepsy, muscular
dystrophy, multiple sclerosis, canCer, heart disea-e, diabetes,
Human Innunodeficiency Virus infection, ment,al retardation,
enotional illness, drug addiction (other than addiction caused by
current, illegal use of a controlled substance) and alcoholism.
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5. l.16. "MaJor life activities " means functions such
as caring for one's self , performing manual t,asks, walking,
seeing, hearing, speaking, breathirg, learning and working.

5.1.17. "Has a record of such an impairment"
has a history of, or has been misclassified as having, a
or physicaL impairment that subsranrially limits one or
maJor life activities.

means
mental

more

5.I.l8. "fs regarded as having an impairment" meanss

5.1.18.a. Has a physical or mental impairment that
does not substantially limit one or more maJor life activities
but that is treated by another person as constituting such a
limitation;

5.1.18.b. Has a physical or mental impairment that
substantially limits one or more maJor life activities only as a
resuLt, of the attitudes of other toward such impairrnent; or

5.f.18.c. Has none of the impairments defined in
paragraph 5.1.15. of this definition bur is treared by anot,her
person as having such an impairnent,.

5.1.19. "Interior" means the spaces, parts,
components or elements of an individual dwelling unit.

5.1.20. "Modification" means any change to the public
or common use areas of a building or any change to a dwelling
unit.

5.I.21. "Premises" means the interior or exterior
spaces, parts, components or elements of a building, including
individual dwelling units and the public and common use areas of
a building.

5,L.22. "Public use areas" means interior or exterior
rooms or spaces of a building that are made avaiLable to the
general public. Public use may be provided at a building that isprivately or publicly owned.

5.1.23. 'Site" means a parcel of land bounded by a
property line or a designated portion of a public right, of way.

5.2. General prohibitions against discri-urination because of
handicap

5.2,L. It shall be unLawful to discrininate in the
sale or rental, or to otherwise make unavailable or deny, a
dwelling to any buyer or renter because of a handicap of--

5.1.2,a. That buyer or renterl
15



5.1.2.b. A person residing in or intending to
reside in that dwelling after it is so sold, rentedr or made
available; or

5.1.2.c. Any person associated with that, person.

5,2.2. It shall be unlawful to discriminate against
any person in the terms, condit,ionsr or privileges of the sale or
rental of a dwelling, or in the provision of services or
faciLities in connection with such dwelling, because of a
handicap of--

5.2.2.a. That buyer or renter;

5.2.2.b. A person residing in or intending to
reside in that dwelling after it is so so1d, rentedr of, made
available; or

5,2.2.c. Any person associated wit,h that person.

5.2.3. It shall be unlawful to make an inquiry to
determine whether an applicant for a dwelling, a person intending
to reside in that, dwelling after it is so sold, rented or made
available, or any person associated with that person, has a
handicap or to make inquiry as to the nature or severity of a
handicap of such a person. However, this paragraph does not
prohibit, t,he following inquiries, provided these inquiries are
made of all applicants, whether or not, they have handicaps:

5.2.3.a. Inquiry into an applicant's ability to
meet the requirements of ownership or tenancyi

5.2.3.b. Inquirl to determine whether an
applicant is qualified for a dwelling available only to persons
with handicaps or to persons with a particular type of handicap;

5.2.3.c. Inquiry to deternine whether an
applicant for a dwelling is qualified for a priority available to
persons with handicaps or to persons with a particular type of
handicap;

5.2.3.d. Inquiring whether an applicant for a
dwelling is a current illegal abuser or addict of a controlled
substancel

5.2,3.e. Inquiring whether an applicant has been
convicted of the illegal manufacture or distribution of a
controlled substance.

5,2,4. Nothing in this subpart requires that, a
dwelling be made avaiLable to an individual whose tenancy would
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constitute a direct threat to the health or safety of other
individuaLs or whose tenancy would resulc in subslantiaL physical
damage t,o the property of olhers.

5.3. Reasonable modificat,ion of existing premises

5.3. 1. It shall be unlawful for any person t,o refuseto make reasonabre modifications necessary for making housing

accommodations or real oropertv. rn determinino whethei imodiflcation is reasonable, the fortowing thinqJGhalr be
cons idered:

5.3.1.a. The nature of the housing accommodationor re?l property and the number of livinq units. if anv. wtr-ich
comprise it.

5.3.1.b. The nature and cost, of the housing
lodification needed Ltakino into account alternate iources offundinq, such as the Oivision of vocaEio

5.3.l.q. Whether or not the housing accommodationor real groperty was purchased or improved with pubfic fundg.

5 . 3 . 1 . d. The requirements of t,he West Virginia
Law on Handicapped Persons and Public Buildings and Facilities,w. va. code s 18-10F-1 et seq. Any chanqes or arterations
reguired due to the failure of the-owner-or manaqing aqent of theowne! (or his lessee or predecessor in title) to conform to the
requirements of said statute will be consideFed ger se
reasonable.

5o*.- 5 .3 .2 . rt shall be unJ.awful for any personto refuse to perurit, dt the expense of a handicapped person,
reasonable modifications of existing premises, oc-upied or to be
occupied by a handicapped person, if tne proposed modifications
nay be necessaly to afford the handicappea person fulr enJoyrnentof the prenises of a dwelling. For the-gurioses of this - -
subsection' the cost of making such a modification shall not be a
corl! ideration f or determining rhether it is . a reasonible-modification. However. iErt iI the case of a rental, the landlord
ma{t _where it is reasonable to do sor condition pernission for a
modificat,ion on the renter agreeing to restore the j.nterior ofthe premises to the condition that existed before themodification, reasonable wear and teat excepted. The landlord uraynot increase for handicapped persons any customarily requiredsecurity-deposit. However, where it is-necessaqz in order to
ensure with reasonable certainty that funds will-be available topay for the restorations at the end of the tenancy, the landlord
may negotiate as Part of such a restorat,ion agreement a provision
requiring that the tenant pay into an interest bearing escrow
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accounc, over a reasonable period, a reasonable amounc ofnot to exceed the cost of the restorations. The interest
such account sharr accrue to the benefic of the tenanE,.

money
in any

5-3-r-+ 5 . 3. 3 . With reqard to modif ications made
oursuant to S 5.3.2. . * a landlord may condition permission for amodification on the renter providing I reasonable-description ofthe proposed modifications as well is reasonable assuranles thatthe work wiLl be done in a workmanrike manner and that any
required building permits will be obtained.

rE Ehe wa+l Ee t*h -.+ge+e

+se*
5. 3 .4.. _ f t shall be unlawful for any person to refuseto make reasonable modifications to existing facilities and

structures constituting public or common use areas. when such
modifications may be necessary to afford a handicapped person
eqr?l oppqrtunity to use and enjoy a dwelling unit. includingpublic and common use areas.
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5.4. Reasonable accomrnodations

5.4.f. IE shall be unlawfuL for any person to refuseto make reasonabre accommodations in rules, policies, practices,
or services, when such accommodations may be necessary to afford
q handicapped person equal opportunity to use and enjoy a
dwelling unic, including public and common use areas.

5.4.2. The applicarion of rhis secrion may beillustrated by the following examples:

Example ( 1) : A blind applicant for rentaL housing
wants live in a dwelling unit with a seeing eye dog. Thebuilding has a no pets" poricy. rt is a viorlrion-of this
section for the owner or manager of the apartment complex to
refuse to permit the applicant to live in- the apartment with a
seeing eye dog because, without the seeing eye dog, the blind
perlgn will not have an equal opportunity to use and enJoy a
dwelling.

Example (2): Progress Gardens is a 300 unit apartment
complex with 450 parking spaces which are available to tenants
and guests of Progress Gardens on a first come first served
basis. John applies for housing in progress Gardens. John ismobility impaired and is unable to walk more than a short
distance and therefore requests that a parking space near hisunit be rese:rred for him so he will not have to walk very far toget to his aPartment. It is a violation of this section for the
otfner or manager of Progress Gardens to refuse to make this
acconmodation. without, a reserved space, John might be unable tolive in Progress Gardens at all oEr when he has to park in a
space far from his unit, might have great difficulty getting fromhis car to his apartment unit. The accommodation therefor is
necessary to afford John an equal opportunity to use and enJoy adwelling. The accommodation is reaionable because it is teisilte
and practical under t,he circumstances.

5.5. Design and construction requirements

5.5.1. Covered multifarnily dwellings for first
occupancy after Septeurber 5, 1994 shall be designed and
constructed to have at least one building entrance on an
accessible route unless it is impractical to do so because of the
terrain or unusual characteristics of the site. For purposes of
this section, a covered multifamily dwelling shall be-deemed to
be designed and constructed for first occupancy on or before
September 5, 1994 if they are occupied by Lhat-date or if the
last building permit or renewal thereof ior the covered
multifanily dwellings is issued by a state, county or local
government on or before March 5, 1993. The burden of
establishing irnpracticality because of terrain or unusuaL site

19



tr

o

o

characterist,ics is on the person or p€rsons who deslgned orconstructed rhe houslng facility
5.5.2. The applicarion of paragraph 5.5.f. of rhissection may be illust,rated by the following-examples:

Example (1): A real estate developer plans toconstruct six covered multifamily dwelling units-on a site with an+]ry terrain. Because of the terrain, it wilr be necessary toclimb a. Iong.and steep stainuay in order to enter the dwellings.
Since there is no practicaL way to provide an accessible rout6 toany of the dwellings, one need-not be provided.

Example (2): A real estate developer plans toconstruct a building consisting of two units of muLtifamiry
hgT"ing on a waterfront site that floods frequently. Because ofthis unusual characteristic of the site, the -buirdlr plans toconstruct the building on stilts. It is customar? foi housing inthe geographic area where the site is located to 6e built onstilts. The housing may lawfully be constructed on the proposedsite on stilts even though this means t,hat t,here wirl be- no-practicar way to provide an accessibre route to the buirding
entrance.

Example (3): A real estate developer plans to
construct a multifarnily housing facility on a particular site.
The developer would like the ficility to be Uuilt on the site tocontain as many units as possible, b-cause of the configrurat,ion
and terrain of the site, it is possible to construct, a buildingwith 105 units on the site provided the site does not have an
accessible route leading to the building entrance. rt, is arsopossible to construct a building on the site with an accessible
route leading to the building entrance. However, such a building
would have no more than 100 dwelling units. The building to be
constructed on the site must, have a building entrance on an
accessible route because it, is not inpractiCal to provide such an
entrance because of the terrain or unisual charact6rist,ics of thesite.

5.5.3. All covered multifamily dwellings for first
occuPancy after September 5, 1994 with a building entrance on an
accessible route shaLl be designed and constructed in such a
manner that,--

5.5.3.a. The public and common use areas arereadily accessible to and usabre by handicapped personsi

5.5.3.b. All the doors designed to allow passage
into and within all premises are sufficiently wide to allow
passage by handicapped persons in wheelchairs; and
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5.5.3.c. AII premises within covered multifamily
dwelling units contain the following features of adaptable
design:

5.5.3.c.1. An accessible route into and
through the covered dwelling unit;

5.5.3.c.2. Light switches, electrical
outLets, thermostats, and other environmental controls in
accessible locations;

5.5.3.c.3. Reinforcements in bathroom waLls
to alLow later installation of grab bars around the toilet, tub,
shower, stall and shower seat, where such facilities are
provided; and

5.5.3.c.4. Usable kitchens and bathrooms
such that an individual in a wheelchair can maneuver about the
space.

5.5.4. The application of paragraph 5.5.1. of this
section may be illustrated by the following examples:

Example (1): A developer plans to construct a 100 unit
condominium apartment building with one eLevator. The building
has at least one accessible route leading to an accessible
entrance. All 100 units are covered multifanily dwelling units
and they all must be designed and constructed so that they comply
with the accessibility requirements of this section.

Example (2) z A developer plans t,o construct 30 garden
apartments in a three story building. The building will not have
an elevator. The building will have one accessible entrance
which will be on the first floor. Since the building does not,
have an elevator, only the ground floor units are covered
multifamily units. The "ground floor is the first floor because
that is the floor that has an accessible entrance. All of the
dwelling unit,s on the first floor must meet the accessibility
requirements of this section and must have access to at least one
of each type of public or common use area available for residents
in the building.

of ANSI
section.

5.5.5. Compliance with the appropriate requirements
A117.1 suffices to sat,isfy the requirements of this

5.5.5. Conpliance with a duly enacted law of a state
or unit of general local government that includes the
requirements of paragraphs 5.5.1. and 5.5.3. of this section
satisfies the requirements of paragraphs 5.5.1. and 5.5.3. of
this section.
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S 77-7-6. Exceprions

5 . 1. General exemptions

This part does not:

5. f.1. Prohibir a religious organization,
association, or society, or any nonprofit institution or
organization operated, supernrised or controlled by or in
conJunction with a religious organization, associltionr orsociety, from Iiniting the sale, rental or occupancy of dwellings
which it owns or operates for other than commerlial-purpose to
Pelsons of the same religionr or from giving preference to such
Persons, unless membership in such religion is restricted becauseof race, color, or national origin.

6,L.2. Prohibic a privat,e club, not in fact open tothe pubric, which, incident to its prinary purpose or purposes,
provides lodgings which it owns or operates- foi other than a
commercial PurPose, from lirniting the rental or occupancy of such
lodgings to its members or from gj-ving preference to its-members.

5.1.3. Linit the applicabiliry of any reasonable
Local, state or federal restrictions regarding the maximum numberof occupants permitted to occupy a dwelling.

5.f.4. Prohibit conduct against a person because
such person has been convicted by any -ourt of -ompetent
Jurisdiction of the illegal manuiacture or distribution of a
controlLed substance as defined in S 102 of the controlled
Substances Act, (2t U.S.C. S 802).

5.1.5. Nothing in these rules regarding
discrinination based on famitial status appties with respect to
housing for older persons as defined in S 77-7-6.2.

5.1.5. Nothing in these rules regarding
discrimination based on familial status, othei than t,heprohibitions against discrirninatory advertising, applies to:

6.1.5.a. The sale or rental of any single family
house by an owner, provided the forrowing condit,ions are met,:

5.1.5.a.1. The owner does not own or have
any interest in more than three single family houses at any onetine.

5.1.6.a.2. The house ls sold or rented
wit'hout the use of a real estate broker, agent or salesperson or
t'he facilities of any person in the busineis of serling or
renting dwellings. rf the owner selring the house does not
reside in it at the tinre of the sale or was not the most, recent
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resident of the house prior to such sale, t,he exemption in this
herein applies to only one such sale in any twenty-four (24)
month period.

5 . 1. 5 . a. 3 . Rooms or unit,s in dweLlings
containing Iiving quarter occupied or intended to be occupied by
no more than four families living independently of each other, Lf
t,he owner actually maintains and occupies one of such living
quarters as his or her residence.

6.2. Exceptions applicable to housing for older persons

5 .2 . 1. The provis j.ons regarding f amilial st,atus in
this part do not apply to housing which satisfies the
requirements of SS 5.3. , 6.4. and 5.5.

6.2.2. Nothing herein limits the applicability of
any reasonable local, stater or federal restrictions regarding
the maximum number of occupants permitted to occupy a dwelling

6.3. State and federal elderly housing prograrms

The provisions regarding familial status in this part shall
not apply to housing provided under any federal or state program
that the Secretary of the United States Department of Housing and
Urban Development determines is specifically designed and
operated to assist elderly personsr Els defined in the state or
federal program.

5.4. Sixty-two (62) or older housing

5.4.1. The provisions regarding familial status in
this part shall not apply to housing intended for, and solely
occupied by, persons sixty-two (62) years of age or older.
Housing may satisfy the requirements of this section even though:

5.4.1.a. There are persons residing in such
housi.ng on March 5, L992 who are under sixty-two (52) years of
dg€r provided that all new occupants are persons sixty-two (62)
years of age or older.

6.4.2.b. There are unoccupied units, provided
that such units are resenred for occupancy by persons sixty-two
(62) years of age or older.

5.4.2.c. There are unit,s occupied by employees of
the housing (and fanily nembers residing in the sane unit) who
are under sixty-two (621 years of a9€r provided they perfornt
substantial duties directly related to the management, or
maint,enance of the housing.
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5.5. Fifty-five ( 55 ) or older housing

5.5.f. The provisions regarding familial status
shall not apply to housing intended and operated for occupancy by
at, Ieast one person fifty-five (55) years of age or older per
unit, provided that the housing sat,isfies the reguirements of S
6.2.3. (b) (r) or (b) (2) and the requirements of S 6.2.3.

6,5.2. The housing facility has significant
facilities and services specifically designed to meet the
physical or social needs of older persons. "Significant
facilities and services specifically designed to meet the
physical or social needs of older persons " include, but are not
limited to social and recreational programs, continuing
education, information and counseling, recreational, homemaker,
outside maintenance and referral serrricesr d[ accessible physical
environment, emergency and preventive heaLth care of progrErms,
congregate dining facilities, transportation to facilit,ate access
t,o iocial serrrices, and services deligned to encourage and assist
residents to use the services and facilities available to t,hem
(the housing facility need not have all of these features to
gualify for the exemption under this subparagraph); or

5 .5.3. It is not practicable to provide significant
facilities and services designed to meet t,he physical or social
needs of older persons and the housing facility is necessatY to
provide important housing opportunities for older persons. In
order to satisfy this paragraph of this section t,he owner or
manager of the housing facility must demonstrate through credible
and objective evidence that the provision of significant
facilities and services designed to meet the physical or social
needs of older persons would result in depriving older persons in
the relevant geographic area of needed and desired housing. The
following factors, among others, are relevant in meeting the
requirements of this section:

5.5.3.a. Whether the owner or manager of the
housing facility has endeavored to provide significant, facilit,ies
and services designed to meet the physical or social needs of
older persons either by the owner or by some other entity.
Demonstrating that such services and facilities are expensive to
provide is not alone sufficient to demonstrate that the provision
of such senrices is not practicable.

6.5.3.b. The amount of rent chargedr if the
dwellings are rented, or the price of the dwellingsr if they are
offered for sale.

6.5.3.c.
housing facility.

The income range of the residents of the
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6.5.3.d. The demand for housing for older persons
in t,he relevant geographic area.

5.5.3.e. The range of housing choices for older
persons within the relevant geographic area.

5.5.3. f. The availability of other similarly
priced housing for older persons in the relevant geographic area.
If similarly priced housing for older persons with significant
facilities, and services is reasonably available in the relevant
geographic area then the housing facility does not meet the
requirements of this section.

5.5.3.9. The vacancy rate of the housing
facility.

5.5.4. At least eighty percent (80t) of the units in
the housing facility are occupied by at least one person fifty-
five (55) years of age or older per unit except that a newly
constructed housing facility for first occupancy after september
5, 1991 need not comply with this paragraph of this section until
twenty-five (25t) of the units in the facility are occupied; and

6.5.5. The owner or manager of a housing facility
publishes and adheres to policies and procedures which
demonstrate an intent by the onner or manager to provide housing
for persons fifty-five (55) years of age or older. The following
factors, amonel others, are relevant in determining whether the
ovrner or manager of a housing facility has complied with the
requirements of this paragraph of this section:

5.5.5.a. The manner in which the housing facility
is described to prospective residents;

5.5.5.b. The nature of any advertising designed
to attract prospective residents;

5 .5 .5 . c . Age verif icat,ion procedures;

5.5.5.d. Lease provisions;

5 . 5 . 5 . e. Written nrles and regulations ;

6.5.5.f. Actual practices of the owner or manager
in enforcing relevant lease provisions and relevant rules or
regulations.

5.5.6. Housing satisfies the requirement,s of this
section even thoughs

5.5.6.1. On ltarch 5, L992 under eighty percent
(80t) of the occupied units in the housLng facility are occupied

25



I by at least one person fifty-five (55) years of age or older per
unit, provided that, at least eighty percenr (80t) of the units
that are occupied by new occupants after March 5, 1992 are
occupied by at least one person fifty-five (55) years of age or
older.

5.5.6.2. There are unoccupied units, provided
that at least eighty percent (80t) of such units are reserved for
occupancy by at least one person fifty-five (55) years of age or
older.

5.5.5.3. There are units occupied by employees of
the housing (and family members residing in the same unit) who
are under fifty-five (55) years of age provided they perform
substantial duties directly related to the management or
maintenance of the housing.

S 77-7-7. Prohibited Interference, Coercion or Intirnidation
7.L. It is unLawful to coerce, intimidate, threaten. or

interfere with any person in the exercise or enJoyment of or on
account of that person having exercised or enJoyedr or on account
of that person having aided or encouraged any other person in the
exercise or enJoyment of any right granted or protected by this
part.

7.2. Conduct made unlawful under this section includes, but
is not, Iimited to, the following:

7.2.L, Coercing a person, either orally, in writing,
or by other means, to deny or limit the benefits provided that
person in connection with the sale or rental of a dwelling or in
connection with a residential real estate-related transaction
because of race, color, religion, sex, handicap, farnilial status,
or nat,ional origin.

7 .2.2. Threateni.g, inti.rnidating or interfering with
persons in their enjoyment of a dwelling because of the race,
color, religion, sex, handicap, familial st,atusr oE national
origin of such persons t ot of visitors or associates of such
persons.

7.2.3. Threatening an enployee or agent, with
dismissal or an adverse employurent act,ionr oE taking such adverse
employment action, for any-ef?ort to assist a persoi seeking
access to the sale or rental of a dwelling or seeking access to
any residential real estate-related transaction, because of the
race, color, religion, sex, handicap, fanilial statusr or
national origin of that person or of any person associated with
that person.
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7.2.4. Intimidating or threatening any person
because that person is engaging in activities designed to make
other personsr aware of, or encouraging such other persons to
exercise, rights granted or protected by the West Virginia Fair
Housing Act or these regulations.

7.2.5. Retaliating against any person because that
person has made a complaint, testified, assistedr oE participated
in any manner in a proceeding under the l{est Virginia Fair
Housing Act.

S 77-7-8. Remedies

8.f. Upon a finding that a respondent has engaged, or is
about to engage, in a discriminatory housing practice, the
commission may order such relief as may be appropriate. The
relief may include, but is not limited to, the following:

8.1.1. An order directing the respondent to pay
damages to the aggrieved person for all damages proven to have
resulted from the unlawful discriminatory practice. These may
include damages caused by huniliat,ion and embarrassment.
Pursuant, to the holding in Bishop CoaI Co. v. Salyers, 380 S.E.2d
238 (W. Va. 1989), damages for hurniliation and embarrassment nay
not exceed three thousand dollars ($3r000) for each unlawful
discriminatory practice committed by each respondent against each
aggrieved person. This cap is not a limit on the total anount of
damages for humiliation and embarrassment, which may be awarded in
the action. The comrnission shall periodically adJust this limit
based upon the consumer price index.

8.L.2. InJunctive or such other equit,able relief as
may be appropriate. No such order may affect any contract, sale,
encumbrance or lease consunmated before the issuance of the
initial decision that involved a bona fide purchaser,
encumbrancer or tenant without actual knowledge of the charge.

8. 1.3. CiviL penalties against the respondent, in an
amount not to exceed:

8.1.3.a. Ten thousand dollars ($fO'000), if the
respondent has not been adJudged to have committed any prior
discrininatory housing practice in any adninistrative hearing or
civil action permitted under the West Virginia Fair Housing Act,,
or any state, federal or local fair housing law, or in any
licensing or regulatory proceeding conducted by a federal, state
or local governmental agency.

8. 1.3.b. Twenty-five thousand dollars ($ZS'000)'
if the respondent has been adJudged to have connitted one other
discriminatory housing practice in any administratlve hearing or
civil action permitted under the West Virginia Fair Housing Actt
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I or any state, federal or local fair housing law, or in any
licensing or regulatory proceeding conducted by a federal, state
or local government,al agency, and the adJudication was made
during the five (5) year period preceding the date of filing of
the charge.

8.1.3.c. Fifty thousand dollars (S50,000), if the
respondent has been adJudged to have cornmit,ted two or more
discriminatory housing practices in any administrative hearing or
civil action permitted under the west Virginia Fair Housing Act,
or any state, federal or local fair housing law, or in any
Iicensing or regulatory proceeding conducted by a federal, state
or local governmental agency, and the adJudications were made
during the seven (71 year period preceding the date of the filing
of the charge.

8.2. If the acts constituting the discriminatory housing
practice that is the subJect of the charge were committed by the
same natural person who has previously been adJudged, in any
administrative proceeding or civil action, to have committed acts
constituting a discri.minatory housing practice, the tine periods
set forth in paragraphs 8.1.3.b. and 8.1.3.c. do not, apply.

8.3. In a proceeding involving tvto or more respondents,
civil penalties as provided above may be assessed against each
respondent who has been engaged in or is about to engage in a
discriminatory housing practice.

8.4. The reasonable attorney fees and costs of a prevailing
complainant, aggrieved person, or intervenor.

8.4.f. The respondent may be held liable for the
reasonable attorney fees of an aggrieved person for the services
of such persons's counsel in the preparation or Presentation of
the case.

8,4.2. The respondent, may be held liable for the
reasonable attorney fees of the attorney general incurred in the
preparat,ion and presentation of the case.

8.4.3. To the ext,ent that an intenrenor is a
prevailing party, the respondent may be held liable for
reasonable attoiney fees in vindication of the rights of such
intenrenor.
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WEST VIRGINIA Til'MAN RIGHTS COMMISSIONIS
PROPOSED MODIFICATIONS TO FAIR HOUSING ACT REGULATIONS

1. In response to paragraph two of the abstract, ln order
to delete "specific factual examples" from the proposed
regulatlons, the Human Rlghts Commission would accept a
modiflcatlon as follows:

Delete
DeIete
Delete

s
s
s

5.4.2. (page 19 of
5.5.2. (page 20 of
5.5.4. (page 2L of

proposed regulatlons)
proposed regulatlons)
proposed regulations)

2. In response to paragraph three of the abstract, the Human
Rlghts Commission would accept the foltowing modiflcations:

Modify SS 3.4.3.b. and 3.4.3.c. to read as follows:
3.4.3.b. Discouraging the purchase or ,

rental of a dwelllng because of race, color,
religion, sex, handicap, fanill,al status, or
national origin; by exaggeratlng drawbacksi
faillng to inform any person of deslrable
features of a dwelling or of a communlty,
neighborhood, or development; or by
communicating to any prospective purchaser that
he or she would not be comfortable or
compatible with exlsting residents of a
community, neighborhood, or development because
of race, color, religion, sex, handicap,
famillal status, or national orlgi.n.

The following paragraph should then be renurnbered to be S
3.4.3.c. instead of S 3.4.3.d.

3. In response to paraEraph four of the abstract" whlch
obJects to the citatlon of a West Virginia Supreme Court case in
the regulations, the Human RJ.ghts Commisslon would accept a
modification which deleted from S 8.1.L. the language, "Pursuantto the holding J.n BJ.shop Coal Co. v. Sa1yers, 38O S.E.zd 238 (W"
Va. L989)," the modLfled sentence would begin wLth the word
"damages" whLch would'then be capitallzed.
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WEST VIRGINIA HUMAN
Tq THE LEGISLATIVE RULE

OF THE COMMISSIONIS RULES

RIGHTS COMMISSION'S RESPONSE
IT!.AKING REVIEW COMMITTEE ABSTRACT

REGARDING DISCRIMINATION IN HOUSING

On January 8, 1993, the West VJ.rginJ.a Hunan RLghts Commisslon
received a copy of the abstract and analysls of the Commlsslonfs
proposed legislative rules regardlng dLscrl.minatLon ln houslng,
which was prepared by counsel for the LegLslatlve RuIe Maklng
Review Committee. The analysis expresses a number of concerns.

The Hunran Rights CornmLsELon respectfully asserts that some of
these concerrrs are wLthout valldity or are over stated. The
Commission further bell"eves that the valLd concerns can be
addressed by mlnor, technLcal modiflcatLons.

The Human RJ.ghts Commission Ls concerned that fallure to enact
this rule may not only cause doubt and confusLon regardl.ng the
application of the Falr HousJ,ng Act, but that J.t may JeopardLze the
Commlssion's HttD assLstance under the agency's cooperatLve
agreement.



I Each of the concerns raised ln the abstract are addressed by
correspondlng numbered paragraph below.

1. Counsel notes that the proposed rule is largely
dupllcative of the Fair Houslng Act, with some differences.

REPLY: These regulatlons hrere drafted with two goals in mind:
( 1 ) toEauorate and expand upon those portions or tne statutory
requirement where such development l-s appropriate and helpful,
while staying within the scope of the statute; and (2) to qualify
for HUD reimbursement as a substantially equivalent agency.

Flrst, rather than drafting these regulatory expanslons as
discrete and unconnected rules, it seemed to be most helpful to
draft the regulatlons in a way whlch place them in context of the
overall regulatory framework. Accordingly, many statutory
provisions are, ln fact, included In the regulatJ.ons, and these
regulations can be used as a complete and handy reference to all
the requirements for compliance. While the regulations dupllcate
many provisions of the Code, they do not exceed the scope of the
statute.

Second, lIke the statute Itself, the Commission's faLr housing
regulations are part of the regulatory package reviewed by HUD In
determining whether or not to grant the Human Rlghts Commission
equivalency status. As noted in the abstract, thJ.s equivalency
status is a prerequisite to receiving federal ald for the
enforcement of fair housing. The proposed regulations were drafted
to track the federal HUD regulations.

2. The abstract notes that the proposed rules contain
"specific factual examples, " which the Committee counsel find's
lnappropriate. These can be found on pages L9, 20, and 21 of the
proposed rules.

REPLY: While these examples come directly out of the federal
regulffiEs, and were lncluded with the thougnl tfrat they might be
helpful to the reader, the Commission would have no obJection to
a modLfied rule whLch deleted these examples.

3. The abstract notes that civil penalties are J.mposed for
"various tlpes of speech and utterances, " and suggests that this
may create a constltutLonal problern.

REPLY: The rules with regard to cLvll penalties and the
viotaE[GE for whLch they can be J.mposed (propbsed rutr€, p. 27)
reflect the statute. The proposed regulations not only stay wLthin
the scope of the statute, but they are Ln all. important respects
identical to the federal regulations on these poJ.nts.
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l The CommlssLon addltlonally asserts that neither the statute
nor the regulatlons vlolate the Flrst Amendment. lrlritten or spoken
words whlch amount to acts denying access to housing are not
protected by the First Amendment. For exampl@, lt ls not protected
speech for a landlord to put up a slgn over an apartment complex
that says "Whites Only. " Llkewlse, other verbal acts whlch
restrict access are not protected speech.

4. The abstract obJects to the citation to the West Virginla
Supreme Court case, Bishop Coal Co. v. Salyers, wlthin the text of
the regulations. The abstract also J.mplies that the Commission has
misinterpreted and/or misapplied Bishop Coal.

REPLY: The Bishop CoaI case lmposes a monetary cap upon
commiEGE damage avffiiffie Commission acknowredges that {ne lap
was applled in an employment discrimination case, however, believes
that the Blsho!_Coaf decislon would apply to houslng discrlrnlnation
cases as IGFrffiTLe the case was S2,SOO at time ot trre filing of
the Bishop CoaI decision, It specJ.fically provided that the cap
could be increased in accordance wLth the Consumer Price Index.
Approximately a year E9o, the Commission raised the cap to 52,950,
and, therefore, a cap of S3,OOO at the present tLme is not in
excess of the authority granted the Comrnlssion in the Blshop CoaI
decision.

The Commission believes that lt I.s helpful to the general
publlc to be clted to the Bishop-goal declsion Ln understandlng the
Commissj.on's authority wFFTe-!6?ti- to the awarding of daniges;
however, the Commission would have no strenuous obJection to a
technical amendment which would delete the actual citation to the
case.

5. The abstract notes with concern that the proposed rule
contains a citation to West VlrginJ.a Code Chapter 18, Artlcle 10F
( proposed rule, p. L7) .

REPLY: This portlon of the rule Ls Ln alJ. respects identlcat
to thffirent ruie regarding handLcap dLscrLminallon, Ln effect
as a legislative rule sLnce March 1991. The proposed rule, tLke
the current rule, seeks to ensure that o!'mers of buLldlngs who
comply with Chapter 18, Articte 10F wLlJ. be taken Lnto
consideratLon by the human RJ.ghts CommlssJ.on, and that even those
not covered under Chapter 18, Article lOF may use voluntary
complJ.ance wJ.th those provJ.sJ.ons as an argument that they have
already made 'reasonable accommodatLons.rr The regulatLon does not
extend the requirements of Chapter 18, Article 10F to anyone not
otherwLse covered.

6. Committee counsel has suggested that the CornmLssionrs
regulatJ.ons expand some defLnltlons, explLcltly citLng only the
definition of handicap (See page 14).
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I REPLY: The Commlsslon respectfully dlsagrees wlth thls
asserffi The statutory defLnltion of nanarcap has three ( 3 )parts. It J.s defLned as "a mental or physical lmpairment" whlch
(1) "substantlafly limlts one or more of such person's maJor Ilfe
actlvitles"; or "a record of such impairment"; or belng "regardedas having such an impalrment. " This statutory language Is
dupllcated verbatim in the proposed rule.

The rule does go on to set forth an explanatlon of the term
"physical or mental impairment" which is not-fn-the statute, but
this does not expand the definitlon. This portion of the rule is
virtually identical to the current regulatlon adopted by the
Legi.slature in 199L and accomplishes the same purpose. What it
does is to make clear that the term "physical or mental impairment"
must be thought of expansively, which indeed lt must under the
statutory deflnition. The statute, after all, contalns no language
whlch would tend to limit the breadth of the category "physical or
mental impalrment. "

This is not to say that there are no limits on the scope of
the definltion. However, the lirnitatlon ls to be found in the next
phrase of the deflnition. The limitation is imposed by the
Ianguage "which substantially limits one or more of such person's
maJor life actLvitles . o

Virtua1ly any physical or mental impairnent can flt wlthJ.n the
definltLon of handicatrped, lf tt is severe enough to "substantiallyIimit one or more maJor Ttfe activity. " Of course, if ani
handicapped person abused others or damaged property or cras at
slgnlfi.cant risk for doing either, that person could be excluded
from the property, handJ.capped or not, under the statutory language
W. Va. Code S 5-11A-5(f )(9) and proposed rute S 5.2.4.

7. Flnally, Commlttee counsel notes that the Commlssion "hasnot elected to include data management processes or procedures" in
lts rule, despJ.te specific statutory authorizatLon to do so.

REPLY: The Commission flrst notes that the statute contains
no refllrement in this regard. The Conrmission further notes that
given its statutorily mandated responsibllLties regardJ.ng the
investi.gation and hearing of dLscrimLnation cases, and given lts
serious budgetary restrlctions, the CornmissLon is currently unable
to establish an extensl.ve system for thls type of collectLon and
maintenance of data. AccordLnE1y, it woutd not be important to
promulgate regrulations for that purpose at thls tlme.
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