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Ethics Commission, WV, Dept.
Private Gain, Series 6

Ethics Comnission, WV, Dept.
Voting, Series 9

Ethics Commission, WV, Dept.
Emplolment, Series 11

f.

g.

Health Care Cost Review Authority Financial
Disclosure Rule

Barbers & Beauticians, WV Board of
Curriculun and Minirnum Reguirenents, Subjects
and Hour Sched.ule, Rules and Regulations for
Schools of Beauty Culture Operating in WV,
Joint Barber and Beauticians License

Barbers & Beauticians, WV Board of
Qualifications, Training, Examination and
Licensing of Instructors in Barbering and
Beauty Culture

Barbers & Beauticians, WV Board of
Operational Standards for Schools of Barbering
and Beauty Culture

of Admr. -

of Adrnr. -

of Adnr. -

Rules and
Barbering

h. Barbers & Beauticians, WV Board of
Regulations for Licensing Schools of
and Beauty Culture

i. Barbers & Beauticians, ViM Board of - Operation
of Barber, Beauty Shops, and Schools of
Barbering and Beauty Culture



).

k.

Barbers & Beauticians, WV Board of Fee
Schedule

Veterinary Medicine, WV Board of
Organization and Operation of the WV Board of
Veterinarian Medicine

Veterinary Medicine, WV Board of
Registration of Veterinarian Technicians

Veterinary Medicine, WV Board of Standards
of Practice

Veterinary Medicine, WV Board. of Lirnited
Licensure

Veterinary Medicine, WV Board of - Schedule of
fees

1.

n.

m.

o.

p. Health and Human Resources, Dept. of Retail
Food Store Sanitation

3. Other business:



Monday, December 9, L99l

1:30 3:00 p.m. Legislative Ru1e-Making Review Connittee
(Code S29A-3-10)

Keith Burdette
ex officio nonvoting nenber

Senate

Wooton, Chairnan
Chafin
Manchin, J.
Tonblin (absent)
Wiedebusch (absent)
Boley

The meeting was called to order by

Robert rrChuckn Chambers,
ex officio nonvoting menber

House

Grubb, Chairman
Burk
Faircloth
Roop
Love (absent)
GaIlagher

Mr. Wooton, Co-Chairman.

The minutes of the Novenber 5, L99L meeting lrere approved"

Ms. Grahan, Cornrniggse Counsel, explained that the rule proposed by
the Ethics Connission, Private Gain, had been laid over at the
Conmittee's October meeting. Richard Alker, Executive Director of the
Ethics Commission, distribiuted and explained a proposed modification
to Section 9 of the proposed rule. He stated that in accordance with
the proposed nodification to Section g, the Commission intends to
exclude all elected officials and part-tine appointed officials fron
the reguirements of Section 9. Mr. Alker answered guestions from the
Committee.

Mr. Wooton moved that the proposed rule be nodified by deleting
Section LO.2 of the proposed ru1e. The notion was adopted.

Mr. Wooton moved that Section 9 be nodified in accordance with the
proposed modification distributed by Mr. Alker. The notion was
adopted.

Mr. Roop moved that the proposed rule be approved as modified"
The motion was adopted.

Ms. Graham explained that the rule proposed by the Ethics
Commission, Voting, had been laid over at the cornmitteets october
meeting.

Mr. Wooton moved that the proposed rule be nodified by adding a
new section setting forth the provisions of House RuIe 49 and Senlte
Rule 43 which set forth the circumstances under which a Legislator may
abstain from voting. The motion was adopted.



Mr" Alker distributed and explained a proposed nodification to
Section 2.2 of the proposed rule.

Mr. Burk noved that
in accordance with I,Ir.
adopted.

Mr. Burk moved that
The motion hras adopted.

Section 2.2 of the proposed rule be nodified
Alkerts proposed language. The notion was

the proposed rule be approved as nodified.

Ms. Grahan explained that the rule proposed by the Ethics
Commission, Emplolment, had been laid over at the Comrnitteets October
meeting. Mr. Alker and John Montgomery, an enployee of the State Tax
Department addressed the proposed rule and answered guestions from the
Committee.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion sras adopted.

Mr. Gallagher moved that the rule proposed by the Health Care Cost
Review Authority, Financial Disclosure Rule, bd laid over until the
Comrnitteets January neeting. The notion was adopted.

Michael McThonas, Associate Counsel, distributed a memorandum on
an emergency rule promulgated by the Division of Pub1ic Safety,
Modified Vehicle Inspections, and explained that compronise language
on eligible inspection stations should be acceptable to the Divi;ion.
Mr. McThomas answered questions fron the Committee. Randall Rapp and
Marvin Gray, representing the West virginia Gasoline oeilers
Association, addressed the proposed rule and answered questions from
the Cornmittee.

Mr. Roop noved that Counsel send a letter to the Division, on the
Comnitteets behalf, reqluesting that the Division file an emergency
amendment to the emergency rule to incorporate the compromise
language.

Mr. Manchin noved to amend Mr. Roopts motion to also include an
amendment to Sections 2.2.3.L and 2.2.3.2 of the emergency rule to
reduce the ninimum years of experience and the number of years without
a suspension from five to three years. The notion was adopted.

Mr. Faircloth moved to further anend Mr. Roopts notion to include
an amendment to Section 2.2.3.5 of the emergency rule to reduce from
five to three years the minimun number of years of experience for an
inspector mechanic. The notion vras adopted.

Mr" Rooprs motion, as amended, was adopted.

Mr. Gallagher noved that the Committee stand in recess until 5:00p.m.. The motion was adopted.
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e
Monday, Decenber 9, 1991

5:00 - 7zO0 p.n. Legislative Rule-Making Review committee
(Code S29A-3-10)

Robert rrchuckrf Chambers,
member ex officio nonvoting member

House

Grubb, Chairman
Burk
Faircloth
RooP
Love
Gallagher (absent)

by Mr. Grubb, Co-Chairman.

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman
Chafin
Manchin, J.
Tonblin
Wiedebusch (absent)
Boley

The meeting was reconvened

Ms. Grahan reviewed the rule proposed by the West Virginia Board
of Barbers & Beauticians, Curriculum and Minimun Requirenents,
Subjects and Hour Schedule, Rules and. Regulations for Schools of
Beauty Culture Operating in WV, Joint Barber and Beauticians License,
and stated that the Board has agreed to technical nodifications.

Mr. Burk moved that the proposed rule be approved as nodified.
The notion lras adopted.

Ms. Graham reviewed her abstract on the rule proposed by the West
Virginia Board of Barbers & Beauticians, Qualifications, Training,
Exanination and Licensing of fnstructors in Barbering and Beauty
Culture, and told the Conmittee that the Board had agreed to technical
modifications. Larry Absten, Director of the Board, answered
questions from the Committee"

Mr. Roop moved that the proposed rule be approved as urodified.
The motion $ras adopted.

Ms. Graham ex;llained the rule proposed by the West Virginia Board
of Barbers & Beauticians, Operational Standards for Schools of
Barbering and Beauty Cu1ture. She stated that the Board had agreed to
technical nodif ications .

Mr. Roop moved that the proposed rule be approved as nodified.
The motion was adopted.

Ms. Graham reviewed the rule proposed by the West Virginia Board
of Barbers & Beauticians, Ru1es and Reg:ulations for Licensing Schools
of Barbering and Beauty Cu1ture.

Mr. Roop noved that the proposed rule be approved.
adopted.

The motion was



Ms. Grahan reviewed her abstract on the rule proposed by the lilest
Virginia Board of Barbers & Beauticians, Operation of Barber, Beauty
Shops, and Schools of Barbering and Beauty Culture"

Mr. Roop moved that the proposed rule be approved.
adopted.

The motion sras

Ms. Graham reviewed the rule proposed by the West Virginia Board
of Barbers & Beauticians, Fee Schedule, and stated that the Board had
agreed to technical nodifications.

Mr. Love moved that the proposed rule be approved as nodified.
The motj.on was adopted.

Ms. Graham explained the rule proposed by the West Virginia Board
of Veterinary Medicine, Organization and Operation of the liM Board of
Veterinarian Medicine, and stated that the Board had agreed to
technical nodifications. Dr. Harry Newell, Board Member, addressed
the various rules proposed by the Board.

Mr. Love noved that the proposed rule be approved as nodified"
The motion was adopted.

Ms. Graham reviewed the rule proposed by the West Virginia Board
of Veterinary Medicine, Registration of Veterinarian Technicians. She
told the Committee that the Board had agreed to technical
nodifications.

Mr. Love moved that the proposed rule be approved as nodified.
The rnotion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the West
Virginia Board of Veterinary Medicine, Standards of Practice, and
stated that the Board had agreed to technical nodifications.

Mr. Burk moved that the proposed rule be approved as nodified"
The motion was adopted.

Ms. Graham reviewed the rule proposed by the West Virginia Board
of Veterinary Medicine, Lirnited Licensure, and stated that in her
opinion the proposed ruie exceeds the Board's scope of authority and
that the Board has agreed to withdraw the proposed rule.

No action was taken on the proposed rule.
Ms. Graham explained the rule proposed by the West Virginia Board

of Veterinary Medicine, Schedule of fees, and stated that the Board
had agreed to technical nodifications. She stated that, in her
opinion, Section 2.2O is unreasonable in that it allows the Board to
double a fee if the fee is late.

Mr. Manchin moved that Section 2.2O of the proposed rule be
nodified to allow the Board to charge 252 of the fee as a late
penalty. The notion was adopted..



Mr. Manchin moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Department of Health and }Iuman Resources, RetaiI Food Store
Sanit,ation, and told the Comrnittee that the Board had agreed to
technical modifications. Ron Forren, Department of Health and Human
Resources answered questions from the Committee.

Mr" Love noved that the proposed rule be approved as nodified"
The motion was adopted"

Mr" McThonas reviewed his abstract on the rule proposed by the
Division of Tax, Industrial Extrlansion and Revitalization Credit,
Research and Developnent Credit, Qualified Housing Development Credit,
Management Information Services Facilities Credit and CoaI Based
Liguids for Synthetic Fue1s Credit, and stated that the Division had
agreed to technical nodifications. Mr. McThomas stated that there is
a question regarding the intent of the Legislature as to whon the
credit applies. AIan Mierke, Assistant State Tax Cornmissioner, Mark
Morton and Mark Muchow of the State Tax Departnent, Philip Cox, a CPA
and Richard Francj-s, representing the Hone Builders Association,
addressed the Committee regarding the proposed rule and answered
guestions from the Cornmittee"

Mr. Roop moved that the proposed rule lie over until the
Committeets January meeting. The motion qras adopted.

Mr. Wooton noved that the Cornrnittee stand in recess until 10:00
a.m. on Tuesday, December 10, L99L, when the Committee will meet in
the Senate Judiciary Room to continue consideration of the rules
proposed by the Division of Tax. The motion was adopted.
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State of West Virginia
Department of Tax and Revenue

Charleston 25305 L. FREDERICK WILLIAMS, JR
SECRETARY

GASTON CAPERTON
GOVERNOR

o

NONAPPLICATION OF THE QUALIFIED HOUSING DEVELOPMENT
TAX CREDIT TO CONSUMERS SALES AND SERVICE TAX

AND USE TAX PAID ON BUTLDING MATEBTALS USED IN THE
CONSTRUCTION OF A QUALIFIED HOUSING DEVELOPMENT OR

CONSUMERS SALES AND SERVICE TAX AND USE TAX
OTHERWISE PAID ON CONSTRUCTION COSTS

The credit for residential housing projects is available in the amount ol1OT" of the
applicable percentage of the cost of land and depreciable property purchased for the
construction of a qualified housing development project placed in service or use in West
Virginia during the taxable year. The qualified housing development project is a
residential housing development located in West Virginia which contained five or more
single family contiguous residential housing units, or multifamily residential buildings
containing five or more residential housing units which are contiguously located. The

Bc amount of the credit is applied over a 10 year period at the rate of 1/1Oth per year. The
-credit may be used to offset up to 50% of annual tax liability lor business franchise tax,

, business and occupation tax, severance tax and consumers sales and service tax and
use tax liability on purchases directly used or consumed in the taxpayer's qualified
investme nt activities.

Consdmers sales and service tax and use tax paid on building materials under the
'1-' qualified housing development credit become part of the investment upon which the credit

is based. The regulations exclude all West Virginia sales and use tax paid on purchases
of building materials or paid on other construction costs from those taxes against which
the qualified housing development credit can apply. A suggestion has been made that
such taxable purchases are directly related to use or consumption in the qualified housing
development activity, and that such taxes should be subject to offset by the credit.

Timinq

The tax credit becomes available to the taxpayer in the year when qualified
investment is placed in service or use. Section 1 1-13D-3(gX1) of the West Virginia Code
reads as follows:

(g) Eligible investment for qwlified hotuittg
development project after June 30, 1986. - For property and
services purchased for a qualified housing development



project on or after the first day of July, one thousand nine
hundred eighty-six, the amount of allowable credit shall be
equal to ten percent of the eligible investment (as determined
in section five-a made for a qualified housing development
project, and shall reduce the business and occupation taxes
under sections two-c and two-e, article thirteen of this chapter,
subject to the following conditions and limitations:

(1) The allowable credit shall be applied over a
ten-year period at the rate of one tenth of the amount thereof
per taxable year, beginning with the taxable year in which any
combination of residential housing units (as defined in section
five-a of this article) available for occupancy or occupied in
the qualified housing development project is five or more
residential housing units.

The contention that credit should apply against the consumers sales and service
tax or use tax on building materials runs contrary to the requirements of this statutory
provision. By statute, the credit applies against taxes beginning at the point in time when
investment is placed in service or use. The consumers sales and service tax and use tax
on building materials would have been paid long prior to the placement of investment into
service or use as defined by the statute. Therefore, the credit cannot apply against those
taxes paid.

- 
OouOb eenelil

To permit the taxpayer to obtain credit for having paid the sales tax, and to then
again permit the taxpayer to apply that credit against his taxes so that he could obtain a
refund of that same amount of sales tax would essentially create a "double dip" for the
taxpayer, and increase the amount of credit which would be available to him.

A commentator proposes to eliminate this problem by amending Section 3a.7 of
the regulations so as to keep the credit base from including sales tax when initial
purchases are made. This change is contrary to statute. The statute permits the credit
base to include capitalized investment in property purchased for a qualified housing
development project. The statute defines this credit base as the cost of such property
purchased, including sales and use ta,r legitimately paid as a part of that cost. The
commentator's proposal to exclude such costs under Section 3a.7 is utterly without
statutory authority.

The argument has been made by a commentator made that at the time the credit
was enacted, residential housing developers paid a substantial business and occupation
tax on home sales, and they paid no sales tax on building materials. The sales tax in fact
was applied to purchases of building materials by speculative builders, but not to such

.i:
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purchases by contractors. Housing developers who structured their transactions so as
to quality as contractors had the exemption available. The commentator states that the
Legislature amended the statute on June 30, 1987, to allow the credit to be applied
against consumers sales and service tax and use tax at precisely the same point in time
that the business and occupation tax was substantially repealed. However, at the time
this statutory change was made, the consumers sales and service tax and use ta:< were
not applied against purchases of building materials by construction contractors. Thus, at
the time the Legislature made the change whereby the credit could be applied against
consumers sales and service tax and use tax arising from the qualified activity,
consumers sales and service tax and use tax were not typically imposed on purchases
of building materials by contractors. The Legislature subsequently enacted an
amendment whereby the consumers sales and service tax and the use tax would apply
against building materials purchased by contractors as of March 1 , 1989. West Virginia
Code S 11-15-8a. Significantly, the West Virginia Legislature did not at that time see fit
to amend the West Virginia housing development credit statute either by changing the
credit base to exclude sales or use taxes paid on materials purchased, or by changing
the list of taxes subject to the credit so as to expressly include consumers sales and
service taxes and use tax paid on building materials. Certainly, the Legislature did not
intend to create a "double dip" whereby the taxpayer could potentially spend $1.00 in
investment and obtain a tax credit calculated and applied as if $2.00 were spent.

The commentator's suggested regulation changes relating to the application of
credit against consumers sales and service tax or use tax on construction materials must

*be rejected as inconsistent with the statute. Under Section 11-13D-3a of the West
Virginia Code, the credit applies against the consumers sales and service tax and use tax
"on purchases directly used or consumed in taxpayer's qualified investment activity." The
qualified investment activity is the ownership and operation of a housing development by
the taxpayer. The commentator's suggestion that the credit should apply against sales
tax paid on purchases of building materials must be rejected.

, DISPOSITION OF QUALIFIED HOUSING DEVELOPMENT INVESTMENT
BY SALE OF THE HOUSING UNIT

A proposal has been made to the effect that the sale of a housing unit by a
developer of a qualified housing development should not be treated as a "disposition" of
the property which would trigger recapture of credit otherwise available for such property.
A commentator argues that it is the selling of the housing unit to a permanent resident
which places the property into service or use and ultimately satisfies the purpose
underlying the credit.

The qualified housing development credit is only available to persons who make
qualified investment in a qualified housing development and who continue to retain an

,i:'.
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interest in the qualified housing development during the years over which the qualified
housing development credit is available. Thus, if the developer leases housing of a
qualified housing development to nontransients as residential property, then the developer
and operator of that qualified housing development should have the credit available for
having invested in those housing units and other qualified investment in the development.
lf the developer sells qualified housing development units, then no credit based upon
investment in the building materials and construction for those units is available. The
taxpayer would no longer continue to operate those units. However, the taxpayer might
continue to operate the development as a manager or housing development operator
when some units have been sold, whereas others have been leased to residents; in which
case the developer would have credit available for his qualified investment in streets,
storm drains, sewage disposal apparatus, and any rental housing units in the
development.

Section 11-13D-6 of the West Virginia Code clearly states that disposition of
property or cessation of use during any taxable year with respect to which a tax credit has
been allowed will result in forfeiture of all remaining credit available on such property, and
recapture of credit in circumstances where the disposition of property or cessation of use
of property in a qualified investment has occurred, except in the case of fire, flood, storm
or other casualty. The statute is clear and unambiguous on this point, and the
commentator's suggestion that the sale of qualified housing units by the developer should
not be treated as a disposition of such property must be rejected.

ci
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Housing

June 1991 July 1991 August 1991
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Construction

September through

Time Lines

December 1991 Jonuory 1992

Building
Permit

Site
Preporotion

-l
I

Construction

Soles Tox
Liobility

Business
Fronchise
Liobility

Purchose
Building
Moteriols

Soles Tox
Liobility

of Quolified
Housing Units

(ot leost 5 units)

Quolified
lnvestment--

$ 1 million
x 10% credit ollowed
x 10% onnuol percent

$ 10,000 credit
eoch yeor
1992-2AA1



$t

ir
3G-

t\
i\Nt$ss\*t.tS\.\ 

I
-\
tn\\ *s

-s n

i\$$$itt${

ir-$R

+tt n r-\s: $t

\)
.s
{

q)

s

l\

\
a\t
{
.v)\

\
'\)

-.l



fnvestment Propertv

Land
Site Preparation
Building Materials
Other Construction Costs
Furniture
Fixtures

Tot,aI
Total Qualified Investment

Credit Computation

Qualified
Investment

$379,829 x

EI(AIIPIrE OF A 'rDOttBIrE DfP"

Tax Cost

300,000
l_0, 000
40, 000
20,000
5,000
2, 000

s377, 000

SLatutory
Credit

108

10 Year Credit
Application Period

Total
Credit

Annual-
Credit

S3 , 7 98 .20 Per Year

Annual
Credit

528.20 Per Year
@

Tax 68

0
0

2,400
0
300
L20

s2 ,820

Total Cost

300, 000
L0,000
42,400
20, 000

5,300
2 ,1,20

s379,820:

ToE,al
Credit

$ 12,982 L0
ji:

Credit Arisinq From
Pavment. Of Sales Tax

Sales Tax Port,ion Of
QuaIi f ied Invest.ment,

$2,820 x

Statutory
Percent,age

10? = 282

Credit
Period

10 years



Application Of Credit

Tax Amount

Business
Franchise
Tax l_, oO0

Sales Tax
From
Operations 800

Sales Tax
'Paid" On
Qualified
Investment 2,820

Tot,al Annual
CrediE Applied

Statutory
50t Limit

500

400

L, ALO

Credit
Applied

500

400

L, 4l_0

s2, 3 10

Annual Credit Balance
Beqinninq At 53.798.20

3,298.20

2,898 .20

L,488 .20

The sales tax purportedly paid on qualified investment created
5282.00 of total credit ($28.20 annualfy), and that. same sales tax
was offseE by t,he credit, in Ehe amounE of $1,410.00. Thus, the
State of West Virginia paid for the t,axpayer's sales Eax liability
twice:

First, by giving the taxpayer a $282.00 credit applicable
against all of the above listed taxes over a 10 year period;

Second, by allowing t,he taxpayer Lo apply the credit against
the tax liability which should have been paid to create that
$282 .00 credit. Thus the ,,double dip. u

',;.i
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An Explanation Of

THE WEST VIRGINIA QUALIFIED HOUSTNG DEVELOPMENT CREDIT

Presented BY

The West Virginia Home Buil-ders Association

,'THE LEGISLATURE FINDS THAT THE . CONSTRUCTTON OF RESI.
DENTTAL HOUSING tISl rN THE pnBLrC TNTEREST AND PROMOTEIS]
THE GENERAL WELFARE OF THE PEOPLE OF THIS STATE. IN ORDER TO
ENCOURAGE CAPITAL INVESTMENT IN THIS STATE AND THEREBY INCREASE
EIIPLOYMENT AND ECONOMIC DEVELOPMENT, THERE IS HEREBY PROVIDED A
TAX CREDIT FOR . CERTAIN HOUSING AND DEVELOPMENT RELATED
EXPENDITURES . n Excerpt from W. Va. Code S11-l-3D-1- ' as
arnended by 1986 Acts Of The Legislature, Chapter 159.

I. How the Credit Works:

Requires at least five contiguous housing units to
be constructed for SALE OR RENT as permanent,
primary residences.

The I{AXIMIIM CREDIT which can be taken in .each of
ten years is ONE PERCENT of the investment made to
purchase land and construct the residences-

In all events, the credit nay ONLY reduce no more
than 50? of the franchise tax and the sales or use
taxes otherwise paid by the developer.

SEE ATTACHED EXAMPLES OF HOW THE CREDIT WORKS
BASED ON ACTUAL PROJECTS.

What the CREDTT DOES for West Virqinia:

Because it lowers the cost of providing housing, the
credit:

Creates and sustains JOBS in the building trades
and the building supplY business.

Generates ADDITIONAL TAX REVENUES in several ways:

II.

-1-



I More personal income tax revenues on laborers
constructing the residences.

More corporation net income tax revenues on
any developers' profits.

More local property tax revenues on con-
structed residences.

More tax revenues of all kinds as a result of
the multiplier effect frorn increased economic
activity.

StiNUlates AVAII,ABILITY OF AFFORDABLE HOUSING

III. The Tax Departments PRoPoSED RIILES Would SEVERELY
UNDERMINE thE CrEdit'S BENEFITS.

A. The ALLEGED uDouble Dipu Issue:

only occurs in linited circunstances (seIf-
constructed RENTAL housing units) .

NEVER OCCURS when CONTRACTORS build the residences
for sale or rental (Thus, the L989 inposition of
sales tax on building naterials purchased by con-
tractors is fRRELEVANT. )

The TAX DEPARTMENT,S SOLUIION to a linited problem
is to VIRTUALLY ELIMINATE THE CREDIT against 50?
of sales or use tax FOR ALI HOME BUILDERS, regard-
Iess of whether they are building hones for sale
or rental.

THE SOLUTION to any 'double dipping" which may
occuT and WHICH DOES NOT SO SEVERELY T'NDERMTNE THE
CREDIT'S BENEFfTS, is to adopt a reasonable inter-
pretation of legislative intent by sirnply pre-
cluding the addition of sales or use tax in the
investment eligible for the credit.

The ALLEGED Ear1y Disposition Issue:

The TAX DEPARTMENT SAYS: One of the VERY ACTS
which cMS RISE to the CREDIT, is the SAME
ACT which, DENIES THE CREDIT.

The general statutory section providing for
denial and recapture of various credits earned,
when there is an 'early dispositionu, is AMBIGUOUS

B.
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IV.

as to HoUSfNG DEVELOPMENT CREDITS taken against
SALES OR USE TAXES

That AMBIGUITY should be resolved IN FAVOR of the
clear, and express requirement of THE LAW that
construction of housing FOR SALE as weII as for
rental, entitles the builder to the credit against
sales and use taxes.

C. The Timing Issue:

The Tax Department's proposed rule DENYING CREDIT
against sales or use taxes incurred in CREATfNG a
qualified housing development project CONTRADICTS
ITS OWN RI'LES AND PRACTICES.

Qualified expenditures are those udirectly used or
consumedu in the gualified housing developnent
project.
zDirectly used or consumedz includes extrlenditures
"fairly related' to the qualified housing develop-
nent project.

'Directly used or consumedz expenditures to
CONSTRUCT a NEW industrial facility have always
been exernpt for sales or use tax purposes.

FOR PURPOSES OF THE CREDfT, sales and use taxes
are deemed paid at the END of the year - AFTER
building materials are purchased.

Directly eliminate the purported 'double dippingo
(in the linited circumstances where it may occur)
by precluding the addition of sales or use taxes
in the credit BASE, M! by ENTIRELY ELTMINATING
the CREDIT against those taxes.

Adopt a REASONABLE interpretation of the AMBIGUOUS
early disposition rule by NOT TREATING the VERY
ACT OUALIFYING FOR THE CREDIT AS AN ACT DENYTNG
THE CREDIT.

Recognize and apply the GENERAL RULE that sales or
use taxes incurred in CREATfON of QUALIFIED
HOUSING are ELIGfBLE to be reduced by the CREDIT.

I -3-



SEE ATTACHED SUGGESTED CHANGES IN I,ANGUAGE OF
PROPOSED RITLES TO PROVIDE THESE SOLU:TIONS.

V. PRESERVATION of the CTedit,S BENEFITS and FAIRNESS TO
THOSE Who Have EARNED Then.

Credit enacted in 1986 and extended to sales and
use tax in 1987.

Since, 1985, developers invested in qualified
housing development projects, thus earning the
credits.

Since 1985, until 1991, the Tax Department pro-
cessed and approved developerts tax returns claim-
ing those earned credits.

Rules first proposed in 1991.

The Tax Department's Proposed Rules represent a
TRANSPARENT AND SELFSERVING ATTEXI{PT TO EFFECTIVELY
REPEAL and NIILLIFY the LEGISI,ATTJRE,S CLEAR
PITRPOSE - stated on the first page of this report.

The CREDIT PROVIDES foT:

WEST VIRGINIA CONSTRUCTION JOBS
WEST VIRGINIA TAX REVENUES
WEST VIRGINIA HOUSING NEEDS

237 07 40DOC. 91
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QUALIFIED STNGLE
(ALL $

!988 l98g

FAHILY HOUSIHG PROJECT - UNTTS FOR SALE
AHOUNTS SHOVJH IN T}JOUSANDS)

r990 r99r (ESr) CoHHENTS

Hous I ng credl t data:
Number of unl ts
El tg'l ble Investment
Annual credlt avaJlable
Cunr.rlatJve credlt

aval lable

StBte taxss pa.ld by thls
sctlvlty that are el lglblo
to be crsdl ted:

BFT
CST/use tax

Tota I

Usable cred{ts

'7
500

5

5

7
$ 530

6

29

I
$ 800

I
t3

13
$ro40

10

23

101 of el'lglble lnvestment
dlvlded by lD years.

6X of certaln materlals costs.
r2
5l

t
30

5
1Z

6
27

17

s)

37

l3)
63

23)

33

l6)

$ 'r7;

Ussble credlt
lssssr of 50I
tex app I icsb I e
or thq annua, l

or county real

llet taxes pEid* 3 12

tDoes not lnclude substant lal annual WVtaxss attrlbutable to constructlon/sEle

s24$40
======= =======

ls llmlted to
BFT snd 5016 CST,/us e
to tha act 1v I ty,

credlt avallable.

ostatapersonal/corporats net lncome tax
of thase houslng unlts.
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QUALIFIED APARTIIENT PROJECT FOR RENT
(ALL $ AHOUNTS SHOWN IH THOUSANDS)

1988 1989 1990 r99l ( ESTI CO'{}TENTS

t6 t6 r6
t : $ 600 $ 600 $ 600 

to% of el lglbl e lnvestrnent
dlvldod by 1O years.

D tz 18

Hous lng credl t date r

Nr.rmber of unlts
El l9lble {nvestment
Annual credlt sval lable
Cumu I at lve credl t

avai labl e

State taxes pa'ld by thls
actlvlty that ars el.lgtble
to be cradlted:

BFT
CS7,/use tax

Tota I

Usable credtts

NBt taxes paldt

NlA
t5

N/A
t6

N/A
16 6X of certa I n materla I s cos ts.

T5 r6 t6

- ( 5) ( S) ( 8) Usable credlt ls llrnlted to
lesser of 5OI BFT end 501 CST/use
tax appllcable to the actlvtty,

$-SgSBSBortheannualcredltavgllable.

rDoes not lnclude substantlal snnual l{V personal/corporat€ net lncome tax or county real eststetaxes ettrlbutable to constructlon/operat,l on of thls proJect.



It A}TET{DI.IEI{T TO WEST VIRGINIA DEPART!{EMT OT
TAX AI\ID RE\TENUE'S PROPOSED LEGISI,ATIVE

RI]LES TTTLE 11O, SERIES 13D, SECTTON 3A

3a.5 M For the purposes of the credits
arising under W. Va. Code article 13D, chapter 11 -€eF€€t+n1l no

arnount. of consumers sales and service tax or use tax -ryhishr+fas-
shall be included in the neasure of investment in property Pur-
chased or leased and upon which qualified investrnent was based.

3a.6 The credit nay offset onJ.y the consumers sales and

service tax and use tax liabilities of the ta:<payer claiming the
credit. The credit shall never offset any portion of the consum-

ers sales and service tax or use tax collected from custorners of
a ta:<payer entitled to credit and held in trust by such tarpayer
for ramittance to the state.

3a.7 ApplicatLon of tbe gualified Eousing Developneat
Credit Against colsuners Sales aad Service Tar ald Use Tar. - The

gualified housing development credit allowed under W. Va. Code S

11-13D-3(g) shall be allowed against the consumers sales and ser-
vice tax and use tax liabilities of a taxpayer entitled to such

credit' (up to the sot lirnitation) only against those consumers

sales and service taxes and use taxes arising <u*** from pur-
chases fairlv related to the operation of a qualified housing
development project. -lte Such credit shall be allowed against the
consumers sales and service tax or use tax arising from purchases

of building naterials or arising from other construction costs
initiatly incurred in the creation of the qualified housing
developnent project.
set any aneunt ef salee er u-e €ax whieh wae ineluded in the nea-
snre ef inveetnent i*r a qualifieC rreusing CevelePnents Pr4jl9ct

.

3a.8 The qualified housing developrnent credit shall
becone available in the first year when five or more qualified
housing units are placed in service or use.



3a.9 Qualified housing development credit is only
available to persons who make qualified investnent in a qualified
housing developnent and who continue to retain an interest in
such qualified housing development during the ten years over
which the qualified housing development credit is available. For
exanpLe: If the buil.der of a qualifled housing development selLs
or leases housing development units to nontransients as residen-
tial property, then tlre builder and operator of that qualified
housing development shall have credit available for those nateri-
als used in bullding those units and for other qualified invest-
ment in the housing development. If the builder ef tlre qual*f*eC

{I€rerer, If the builder
continues to operate the developnent as a manager or housing
development operator, then ttre qualified housing development
credit #:iE- shall also be available for the operator's qualif ied
investment in streets, storm drains and sesage disposal apparatus
even though the operator may have sold the housing units to
residents.
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MODiFIED INSPECTION STATIONS ALLOTMENT BY COUNTY

S TAT I Olrrs
ALL.grTEqCOUNT IES

R A R BOLTR

BERKELEY
BOONE
DnAXtor.l
B ROOKE
CABELL
CALiioUN
CLAY
DODDR I DGE
FAYETTE
G ILMER
GRANT
G REENBR I ER
HAIvIPSHI RE
HANCOCK
HARDY
HARR I SON
J.,1CK$0N
JBFFERSON
KANAI\'HA
LEI^JIS
L INCOLN
LOGAN
MAR ION
MARSHALL
MASON
MERCER
M INERAL

cOUNTrES

!t!h?G0
}f ONONGAL IA
YQNRNR
}f ORGAN
MCDOI{ELL
I I CHOLAS
AlJTn
PEI'DLETON
PLEASANTS
POCAHONTAS
PRESTON
PUTNAIvI
RALE ] GH
RANDOLPH
RITCHIE
ROANE
sutr{i"ERs
TAYLOR
Tlt-trnhI ULAEK
TYLER
UPSHUR
I{AYNE
l,tlEBSTER
l{ETZEL
hIIRT
l{00D
WYOMING

STATIONS
ALLOTTED

6

1Z
t
3
F,

10
2

2

?
c
U

8

14

2

2

2

2
2

2
4
6
z
4
2

18
)

345

I
I.+

JN

2

a

v
a
L
a
L

E
c
7

7

tc
IJ

I
43

t
c

12
6
A.?

11

6

TOTAL

4110t'ment Dcr county is r.resod on numDer of regi,stered vehrcles[*:ttl) tll:.l;rtit'ii"i".linrv, and;;-;ounty wr11 have less rhan
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MEMORANDUM

Legislative Rul-e-Making Review Committee

Michael P. McThomas, Counsel

Draft Language for Modified
Emergency Rule

December 6, L997

Vehicle fnspection

For your review, I have attempted to draft some language upon
consulting with Dan Huck, the Governorrs counsel, which may be
acceptable to the Division of Public Safety and the members of
the Legislative Rule-Making Review Committee. The intent is to
remove the mandatory burden upon new dealers from perforrnj-ng
inspections, allow other certified inspection stations to perform
inspections, provide accessibility to modified vehicle owners to
obtain inspection stickers and facilitate an administratively
expedient procedure for the Division of Pubtic Safety. This
proposed methodology wil] be based upon the number of vehi,cles
registered in a county and provide for a minimum number of two
stations per a county. The resultant number of modified vehj-cle
inspection stations is estimated at 345 statewide. Attached is a
chart showing the number of stations by county.

fn lieu of the emergency rule sections 2.2,2.2.1-t 2.2.2 and
2.2.3, counsel recomnends that certified inspection stations
meeting the following minimum standards be permitted to perform
modified vehicle inspections in accordance with the following:

2.2 Upon the submission of a completed application, the
Superintendent of Public Safety may grant certified inspection
stations the authority to perforrn modified vehicle inspections in
accordance with this section 2.2.

2.2.L To the extent that at least two qualified
applicants are available, each county shall have a minimum of two
modified vehicle inspection stations.

2.2.2 To the extent that at least a minimum number of
qualified applicants are available, each county shaII have one
modified vehicle inspection station for every four thousand
registered vehicles within that county.

2.2.2.L The Superintendent first shall allocate
the number of rnodified vehicle inspection stations based upon the
geographic Iocation of the certified inspection stations
subrnitting applications to ensure accessibility of modified
vehicle inspection stations throughout a county.

2.2.2.2 If the number of qualified applicants
exceeds the nurober of rnodif ied vehicle stations allotted to a
particular county, the superintendent sharr grant authority to

TO:

FROM:

SUBJECT:

DATE:



perform modified vehicle inspections first based upon geographic
Iocation to ensure accessibility of rnodified vehicle inspection
stations throughout the county. The remainder of qualified
applicants will be randomly selected by the Division of Public
Safety "

2.2.3 In order to be qualified to be a modified vehicle
inspection station, a certified inspection station must continue
to meet the fol]owing minirnum standards:

2.2.3.L The certified inspection station must have
been a certj-fied inspection station for the five consecutive
years immediately preceding the submission of the application;

2.2.3.2 The certified inspection station must not
have been suspended by the Division of public Safety from
performing inspections for the five consecutive years irnrnediately
preceding the subrnission of the application;

2.2.3.3 The certified inspection station must have
two licensed inspector mechanics other than the owner of the
station.

2.2.3.4 The certified inspection station must be
at least a certified two-car inspection station.

2.2.3.5 Each licensed inspector mechanic who will
be performing modified vehicl-e inspections must have a minimum of
five years experience as an inspector mechanic and may not have
been suspended by the Division of public Safety.

2.2.4 The Superintendent of the Division of Public
Safety may certify additional modified vehicte inspection
stations to operate in any particular county if t.he
Superintendent determines that the nurnber of rnodif ied vehicle
inspection stations in a particular county is insufficient to
rneet the demand for nodified vehicle inspections.

2.2.5 For purposes of this section 2.2, a completed
application shall consist of a signed application form
demonstrating the criteria contained in section 2.2.3 of this
section. application forms wil-I be prescribed by the Division of
Public Safety
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As modified, l5E-9-2.2 would read:

'For the pupose of this section a matter will be considered 'personal' to a public ofEcial

or public employee when he or she has any pecuniary interest either directly or indirectly

in the matt€r or is affected in a manner which may influence his or her vote or would

clearly grve the appeaxance of impropriety. An interest is not 'personal' if the interest

of the public official or public employee in the matter is affected as a member of, and

to no greater extent than any other member of, a profession, occupation orgreup.o
qlarg

As modified, 15&G9 will read:

oFull-time appointed public officials and part-time and full-time public employees may

not receive private compensation for performing private work during time they are

compensated by the governmental agency.'

Jil



a*u{/
n/a/tr

ViM LEGISLATIVE RULE-I4AKTNG REVIEW COIIII{ITTEE

PROPOSED LEGTSLATIVE RULES RELATED TO TIIE

WV QUALIFIED HOUSING DEVELOPMENT CREDIT

REMARKS BY PHTLTP P. COX, CPA

November 5, 1991

I. INTRODUCTION.

Purpose of my appearance -- To urge you to correct proposed

regulations which would remove the limited tax incentives now

available for quatified residential housing projects for West

Virginians.

rr. ovERVrEw oF THE ,,QUALTFTED RESTDENTTAL HOUSTNG CREDTTTT NOW rN

TIIE LAW.

A. Applies only to owners who construct primary residential

housing projects of 5 or more units for either rent or

sale in WV.

B. It applies only to WV BFT/SaIes/Use taxes paid by the

eligible taxpayer no income tax credit is

available,nor is there any credit against local property

taxesr €rn increasingly important revenue source.



WV Qualified Housing Development Credit
November 5, 1991

C. Although the potential annual

such a project for 10 years,

the ownerrs BFTr/SaIes/Use tax

in any year.

credit is It

it can never

attr ibutable

2

of the cost of

exceed I/2 of

to the project

III. THE PROPOSED REGULATIONS.

The proposed regulations before you should be modified. If

not, there would be no meaningful incentive left in the tax

law for the housing business. This is because the proposed

regulations are specifically drafted to prevent taxpayers from

using the credit against the only substantial amounts of taxes

eligible for the credit, that is, the CST/Use Tax on materials

incorporated in the building of these projects. (There are

very Iimited amounts of BFT attributable to the housing

business, because it is highly leveraged. )

For rental units only, the Tax Department has identified

that a "double dip" in the state's tax revenues can

occur, unless these regulations are enacted' they say.

In the example they furnished us, the purported "double-

dipping" amounted to a whopping 9I4.LO/yr., out of a

potential credit of about $3'800 -- hardly a raid on the

treasuryt (The so-called "double dip" can easily be

elininated in language the IliM Homebuilders have subrnitted

A.
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without denuding the legitimate credit.)

For housing developers selling units to homeowners' the

Tax Department proposes that the very act of qualifying

for the credit, that is, setling the building to be used

as a primary residence, is a disposition of the

investment, thus causing recapture or forfeiture of the

credit for that unit!

As if this weren't enough, for rental projects, the Tax

Department proposes to say that sales taxes paid on the

cost of the units occurs before the activity starts, and

thus they propose that these Sates/Use Taxes can't be

partially reduced,, because they arenrt attributable to

the housing "activity" !

IV. REAL_LIFE EXAMPLES

Real-life examples of how these credits have been earned in

reliance on the law as presently enacted by you are contained

in a handout package prepared by the WV Homebuilders

Association with our assistance. Two key points they

i Ilustrate:

A. That the housing credit is a meaningful tax incentive for

a vital Irru business sector (that presently has enough

B.

c.
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other troubles of its own).

B. That there are built-in Iimits against abuse. The

credits, however large they may appear on paperr c€tD

never exceed 50? of the eligible taxes in any year, and

the eligible taxes are only a sma1l part of. the total tax

revenues generated for the state and its local

subdivisions.

CONCLUSION.

The legislative finding and purpose of this credit contained

in the lrIV Code is that "construction of residential housing is

in the public interest" and this credit is a means "to
encourage capital investments in this state and thereby

increase emplolrment and economic developmentrr. We all know

how important affordable housing is.

I urge you to exercise your tegislative oversight and correct

the over-zealous, del.iberate attempt by the executive branch

to circumvent your intent to provide a limited' but

meaningful, tax incentive to the WV housing industry. The Tax

Department should not be allowed in late I99l to identify and

minor perported "Ioopholes" in the code's language as a

pretext to repeal, through atternpted regulatory fiat' the

clear express intent of the laws you enacted almost five years

490.

V.
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IJEGISIJA:IM RULE-IIAKING REVIEI9 COI{UITTEE

l[uesday, Deeenber 10r 1991
10 ! O0 8.8.

Senate iludiaiary Conmittee Room

1-. Review of Legislative Rules:

a. Tax, Division of Industrial Extrlansion and
Revitalization Credit, Research and
Development Credit, Qualified Housing
Development, Credit, Management Information
Services Facilities Credit and CoaI Based
Liquids for Synthetic Fuels Credit

b. Tax, Division of - consumers Sales and Service
Tax and Use Tax

c. Tax, Division of - Appraisal of Producing and
Reserve oil and Natural Gas Property for
Periodic Statewide Reappraisals for Ad Valorem
Property Tax Purposes

d. Tax, Division of - Soft Drinks Tax

e. Tax, Division of Severance Tax

f. Tax, Division of - Corporation Net Incone Tax

g. Tax, Division of - Business Franchise Tax

2. Other business:



Tuesday, Decenber 10, 1991

l-0:00 a.m. - Noon

Keith Burdette
ex officio nonvoting

Senate

Wooton, Chairman
Chafin (absent)
Manchin, J.
Tonblin (absent)
Wiedebusch (absent)
Boley (absent)

Legislative Rule-Making Review Conrnittee
(Code S29A-3-10)

Robert rrChuckrr Chambers,
nenber ex officio nonvoting nember

House

Grtrbb, Chairman
Burk
Faircloth
Roop
Love
GaIlagher

The meeting was reconvened by IlIr. Wooton, Co-Chairnan.

Mr. Roop moved that the rule proposed by the Division of Tax,
Consumers Sales and Service Tax and Use Tax, be laid over until the
Conmitteets January neeting" The notion was adopted.

Mr. McThomas reminded the Comrnittee that the rule proposed by the
nivision of Tax, Appraisal of Producing and Reserve Oil and Natural
Gas Property for Periodic Statewide Reappraisals for Ad Valoren
Property Tax Purposes, had been laid over at the Committeets Novenber
meeting. He told the Comrnittee that he had notified the various
interested parties that the proposed. rule hrould be on the Comrnittee's
agenda as requested by the Committee. Jerry Knight, Division of Tax,
answered guestions from the Committee.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion vras adopted.

Mr. McThonas explained the rule proposed by the Division of Tax,
Soft Drinks Tax, and stated that the Division had agreed to technical
nodifications. AIan Mierke, Assistant State Tax commissioner, Keith
Larson, Division of Tax, Charlie Lorenson, representing Miller
Brewing, and Larry Swan representing the West Virginia Soft Drink
Association addressed the Cornrnittee regarding the proposed rule and
answered guestions from the Comnittee.

Mr. Roop moved that the proposed rule be approved as nodified.
The motion was adopted. Mr. Gallagher voted rrNorr.

Mr. McThomas reviewed his abstract on the rule proposed by the
Division of Tax, Severance Tax, and stated that the Division had
agreed to technical nodifications. Lydia McKee, General Counsel,
Revenue Operationsr_ answered questions from the Cornmittee.

Mr. Manchin moved that the proposed rule lie over until the
Committee's January meeting. The notion was adopted.
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Mr. McThomas explained the rule proposed by the Division of Tax,
Corporation Net Income Tax, and stated that the Division had agreed to
technical nodif ications.

Mr. Roop moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. McThomas reviewed the rule proposed by the Division of Tax,
Business Franchise Tax, and stated that the Division had agreed to
technical modifications. Mark Morton, Division of Tax, responded to
questions fron the Cornrnittee.

Mr. Love moved that the proposed rule be approved as modified.
The motion rras adopted.

The meeting was adjourned.
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Chambers, Robert rrChuckrr r Speaker

Grubb, David, Co-Chair
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