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AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

January 7, 1990 - 4:00 - 6:00 p.m.

COMMITTEE MEETING ROOM, M-438

1. Approval of Minutes - Meetings December 10 and 11, 1989
2. Review of Legislative Rules:
a. BState Fire Commission - Electrician Licensing

b.

d.

Legislative Rules, Series II

Dept. of Energy -~ Rules & Regulations
governing the submission and approval of a
comprehensive mine safety program for coal
mining operations in the State of West
Virginia

Division of Workers Compensation - Enforcement
of Reporting and Payment Requirements

Tax Dept. - Consumers Sales and Service Tax
and Use Tax

3. Other Business:



Sunday, January 7, 1990

4:00-6:00 p.m. Legislative Rule-Making Review Committee
(Code §28A-3-10)

Keith Burdette Robert "Chuck" Chambers,

ex officio nonvoting member ex officio nonvoting member
Senate House

Jackson, Chairman (absent) Murphy, Acting Chairman
Chafin Buchanan

Manchin, J. Burk

Tomblin (absent) Faircloth

Wiedebusch ({absent) Roop

Warner Starcher

The meeting was called to order by Mr. Murphy, Co-Chairman.

The ninutes of the December 10 and 11, 1989 meetings were
approved,

Ms. Starcher moved that the rule proposed by the Tax Department -
Consumers Sales and Service Tax and Use Tax be postponed until a later
meeting. After discussion, Ms. Starcher asked unanimous consent to
withdraw her motion. There being no objection, the motion was
withdrawn.

Debra Graham, Committee Counsel, explained proposed modifications
to the rule proposed by the State Fire Commission - Electrician
Licensing Legislative Rules. Walter Smittle, State Fire Commissioner,
and Clark Vandervort, West Virginia Electrician’s Association,
answered gquestions from the Committee.

Mr. Burk moved that the proposed rule be approved as modified.
The motion was adopted.

Michael McThomas, Assoclate Counsel, reviewed the rule proposed by
the Department of Energy - Rules and Regulations governing the
submission and the approval of a comprehensive mine safety program for
coal mining operations in the State of West Virginia. He stated that
the Department had agreed to minor technical modifications.

Ms. Starcher moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. McThomas reviewed his abstract on the rule propoesed by the
Division of Workers Conmpensation - Enforcement of Reporting and
Payment Requirements. He stated that the Division had agreed to
technical modifications. John Kozak, Counsel for the Division of
Workers Compensation, answered questions from the Committee.



Mr. Manchin moved that the proposed rule lie over untlil the
Committee’s meeting on January 10, 1%%0. The motion was adopted.

Mr. Murphy stated that four rules proposed by the Department of
Health would be added to the agenda for the Committee’s meeting on
January 8, 1990 and Ms. Grahanm distributed copies of the abstracts for
two of the proposed rules which had not been previously mailed. Mr.
Murphy also told members of the Committee that the time for the
Committee’s meeting on Wednesday, January 10, 1%9%0, would be moved
from 2:00 a.m. to 8:30 a.m.

Mr. Murphy told members of the Committee that five issues remain
regarding the rule proposed by the Tax Department - Consumers Sales
and Service Tax and Use Tax and that those issues - farmers, funeral
homes, educational summer camps, menbership dues and movie theatres
-are before the Committee. Richard Boyle of the Tax Department
answered questions from the Committee regarding the impact of the
proposed rule on farmers, Mark Harman, representing the WV Farm
Bureau, addressed the Committee and answered questions. The Comnittee
took no action on this issue.

Mr. Boyle and Tom Battle, representing various country club
owners, and Dale Steager, of the Tax Department, addressed the issue
of membership dues and answered questions. Mr. Steager distributed a
modification to the definition of bona fide dues which is under
consideration by the Tax Department. The Committee took no action on
this issue.

Roger Price, representing the West Virginia Funeral Directors
Association, and Mark Morton of the Tax Department addressed the issue
of funeral homes and answered questions from the Committee.

Mr. Warner moved to amend the rule so that funeral directors would
be treated on an equal basis for tax purposes with other
professionals.

Mr. chafin moved that Mr. Warner’s motion be tabled. The motion
was adopted. Mr. Warner and Mr. Buchanan asked to be recorded as
voting No.

Michael cCaryl, representing Timber Line Camps, and Dale Steager
addressed the issue of educational summer camps and answered questions
from the Committee. Mr. cCaryl distributed copies of a proposed
modification to Section 2.28 of the proposed rule which defines
*educational summer camp®.

Mr. Chafin moved that the proposed rule be amended to reflect the
modification proposed by Mr. Caryl. The motion was adopted.

Mr. Manchin distributed copies of a proposed modification to
Section 2.16 of the proposed rule which defines "communication™ to



include motion picture theatres. Mr. Steager stated that the
Department had agreed to the proposed modification.

Mr. Manchin moved that the proposed rule be modified in accordance
with the proposed modification which he distributed to the Committee.

The motion was adopted.

The meeting was adjourned.
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Mr. Chairman, I move to amend proposed Emergency
Consumers Sales and Service Tax and Use Tax Regulation

§ 110-15-2.16 to read as follows:

2.16 "Communication” means all telephone, radice,
light, 1light wave, radio-telephone, telegraph and other
communication or means of communication, whether used for voice
communication, computer data transmission or other encoded
symbolic information transfers and shall include commercial
broadcast radio, commercial broadcast television, amd cable

television and motion picture theaters. {The underlined

language is new.)
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2.28 r~Educational summer camp” means a program and facility
providing courses of instruction in activities such as art,
music, computers, foreign languages, forestry, religious study,
science, etc., such courses of instruction occupying a .
substantial amount of time during which participants are in
attendance at the camp.

2.28.1 For purposes of this regulation, the term
"educational"” means: dedicated to providing instruction or
learning for the intellectual, physical e and moral development
and betterment of the recipient thereof, and the improvement of
his knowledge, skill and character. For purposes of these
regulations, those courses of study traditionally provided
through formal schooling may be presumed to be educational.

2.28.2 Training er-instrueiien—in athletics, sports
trainingyr or physical conditioning-ez-any-portion-of-a-scheel
suryriculum-classified-as-*physical-eduoatient shall not be
considered “educational® for purposes of these regulations
unless:

2.28.2.1 sueh-EFradinipg--and--Hd-nstreetien--are
tpeidental -to-the -everall -comp-programr-and

2r28~2~+2 the primary scope or purpose of the
summer camp 1is not training-er--Hinstruetien in athletics, sports
training, or physical conditioning.-er-any -portion-eof-a-schoot
evrriculum-etassified-as -iphysical -educatione®

2.28.3 Specifically excluded from the definition of
educational summer camps are those programs and facilities
primarily related to paramilitary training, nudist camping or
those related to animal training.

2.28.4 For purposes of this requlation, the term
"summer” means that portion of the year during which West
Virginia elementary and secondary public schools have summer
recess. This period shall begin with the earliest cessation of
the regular school year occurring for any such West Virginia
public school among all such schocls in all counties of the State
of West Virginia, and shall end with the latest beginning of the
next regular school year occurring for any such West Virginia
public schoocl among all such schools in all counties of the State
of West Virginia.
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52.5 The sales and seryice tax applies to the receipts from the sale of
admissions, by tickets or fixed-fee donations whether by a season subscription
or by single ticket purchases, to places at which amusements, entertainment,
sports events, seasonal and exhibition games or recreation are provided. The
term "admissions" does not include bona fide dues paid solely for the privilege
of maintaining membership in a club or other organization. "Bona fide dues," as
defined in Section 2 of these regqulations, mean only those amounts periodically
paid by members which entitle such persons to continued membership in a club,

other organization or association. and "Bona fide dues” may include: the right

to gather, meet and socialize to the exclusion of non-members; communications

about membership activities; representation about membership concerns before

governmental bodies; indicia of membership; isclated, free event %o enhance

. membership colleqiality; and 1incidental benefits as opposed to reguiar

systematic services. "Bona fide dues® shall not include any amounts paid for

goods or specific services rendered to members by the club or other

organization. As a result, "bona fide dues" do not entai] reqular, systematic

access to recreational or amusement facilities. For example, if one benefit

attained by a membership fee includes admission to a pool, tennis court or golf

course, the member is purchasing more than a "membership.” In order to be

exempt, bona fide dues must be separately identified and may not include any
charge for services, tangible personal property cor for any benefits provided to
the members other than membership. The inclusion of such charges in membership

dues may render the entire amount of such charge subject to tax.

52.5.1 For example, if persons paying a membership fee to a country

club must also pay fees to use the facilities, such as golf courses, tennis



courts and swimming pool, then the fee for membership would be bona fide dues
and exempt from sales tax. If payment of the membership fee entitles the member
to utilize such facilities of the club, then the entire fee, +s may be subject

to sales tax.

52.5.2 Fees paid on an annual basis entitling members of an
organization, association or club te services such as the use of swimming pools,
tennis courts and other services or facilities, are specificaily excluded from

the definition of "bona fide dues."

52.5.3 Initiation fees and stock purchased from an organization,
association or club as a prereguisite for membership, are not subject to tax so
Jong as they do not entitle members to use such seryices and facilities without

charge.



AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

January 8, 1%90 -~ 4:00 - 6:00 p.m.

COMMITTEE MEETING ROOM, M-438

Approval of Minutes - Meeting January 7, 1290

Review of lLegislative Rules:

a.

Air Pollution Control Commission - Ambient Air
Quality Standards for Sulfur Oxides and
Particulate Matter

Air Pollution Control Commission - Prevention
of Air Pollution Emergency Episcdes

Air Pollution Control Commission - Permits for
Construction and Major Modification of Major
Stationary Sources of Air Pollution for the
Prevention of Significant Deterioration

Air Pollution Control Commission - Standards
of Performance for New Stationary Sources

Air Pellution Control Commission -~ Emission
Standards for Hazardous Air Pollutants

Dept. of Health & Human Resources, Division of
Health - Licensure o¢f Behavioral Health
Centers

Becard of Health - Methods and Standards for
Chenmical Test for Intoxication

Dept of Health & Human Resources, Division of
Health - Nursing Home Licensure

Air Pollution Contreol Commission - "To Prevent
and Control the Emissions of Toxic Air
Pollutants®

Dept. of Health - Asbestos Abatement Licensing
Rule

Real Estate Conmission - Renewal of License -
Continuing Education



1. Division of Natural Resources -
Pollution Contrcl Permit Fee Schedules

Other Business:

Water



Monday, January 8, 1990

4:00-~6:00 p.m. Legislative Rule-Making Review Committee
{Code §29A-3-10)

Keith Burdette Robert "“"Chuck" Chambers,

ex officio nonvoting member ex officioc nonvoting member
Senate House

Jackson, Chairman Murphy, Acting Chairman
Chafin (absent) Buchanan {absent)

Manchin, J. {absent) Burk

Tomblin {absent) Faircloth

Wiedebusch (absent) Roop (absent)

Warnex Starcher

The meeting was called to order by Mr. Jackson, Co-Chairman.

Debra Graham, Committee Counsel reviewed her abstract on the rule
proposed by the Air Pollution Contrel Commission ~ Ambient Air Quality
Standards for Sulfur Oxides and Particulate Matter and stated that the
Commission had agreed to several minor technical modifications. Dale
Farley, Director, Air Pollution Control Commission, addressed the
proposed rule,

Mr. Murphy moved that the proposed rule be approved as modified.
The nmotion was adopted.

Ms. Graham reviewed the rule proposed by the Air Pollution Control
Commission - Prevention of Air Pollution Emergency Episodes and told
the Committee that the Commission had agreed to several minor
technical modifications. Mr. Farley and John Benedict, of the Air
Pollution Controcl Commission, answered questions from the Committee.

Mr. Warmer moved that the proposed rule be modified to discourage
rather than prohibit the use of c¢cal and woodburning stoves during
periods of emergency. The motion was adopted.

Ms. Starcher moved that the proposed rule be approved as modified
The motion was adopted. '

Ms. Graham reviewed her abstract on the rule proposed by the Air
Pollution Control Commission ~ Permits for Construction and Major
Modification of Major Stationary Sources of Air Pollution for the
Prevention of Significant Deterioration and stated that the Commission
had agreed to several nminor technical modifications. Mr. Farley
answered questions from the Committee.



Mr. Murphy moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed the rule proposed by the Air Pollution Control
Commission ~ Standards of Performance for New Stationary Sources. Mr.
Farley answered questions from the Committee.

Mr. Murphy moved that the propoSQd rule be approved. The motion
was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the A@r
Pollution Control Commission - Emission Standards for Hazardous Air
Pollutants. Mr. Farley answered questions from the Committee.

Mr. Murphy moved that the proposed rule be approved. The motion
was adopted.

Ms. Graham reviewed the rule proposed by the Department of Health
and Human Resources, Division of Health - Licensure of Behavioral
Health Centers. Kay Howard, of the Regulatory Development Division,
answered gquestions from the Committee.

Ms. Starcher moved that the proposed rule be approved. The notion
was adopted.

Ms. Graham reviewed her abstract on the rule proposed by t@e Bgard
of Health - Methods and Standards for Chemical Tests for Intoxication.

Mr. Murphy moved that the proposed rule be approved. The motion
was adopted.

Ms. Graham explained the rule proposed by the Department of Health
and Human Resources, Division of Health - Nursing Home Licensure and
stated that the Division had agreed to several minor technical
modifications. Ms. Howard and Larry Arnold, of the Division of
Health, answered questions from the Committee.

Mr. Murphy moved that the proposed rule lie over until the
Committee’s meeting on January 10, 1990. The motion was adopted.

Ms Graham reviewed her abstract on the rule proposed by the Air

Pellution Control Commission - "To Prevent and Control the Emmigsigns
of Toxic Air Pollutants" and told the Committee that the Commission
had agreed to several minor technical modifications. Mr. Farley

addressed the Committee regarding the proposed rule.

Mr. Warner moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham explained the rule proposed by the Department.of Health
- Asbestos Abatement Licensing Rule and informed the Committee that



P

the Department had agreed to several minor technical modifications.
Joe Schock and Paul Gallagher of the Department of Health and John
Hart, Advisory Board to Department of Health, spoke on the proposed
rule and answered questions from the Committee.

Mr. Faircloth moved that the proposed rule be approved as
modified. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by tpe Real
Estate Commission - Renewal of License - Continuing _Educatlon and
explained that the Commission had agreed to several minor technical

modifications. Donald Portas, Executive Secretary of the West
Virginia Real Estate Commission, answered gquestions from the
Committee.

Mr. Faircloth moved that the proposed rule be approved as
modified. The motion was adopted.

Michael McThomas, Associate Counsel, reviewed his abstract on the

rule proposed by the Division of Natural Resources - Water Pollution

. Control Permit Fee Schedules and stated that the Division had agreed

to some technical modifications. Larry George, of the Department of

Natural Rescurces, Chet Fleming, WV Rural Water Association, Robert

McCarty, President, WV Rural Water Association, Robert Edwards, Evans

PSD, and William Packard, Lubeck PSD, adressed the Committee and
answered questions from the members.

Mr. Murphy moved that the Division be requested to withdraw the
proposed rule because the fees set forth in the proposed rule are
inequitable. The motion was adopted.

The meeting was adjourned.
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COMMENTS OF

J, ROBERT McCARTY, President
West Virginia Rural Water Association

PRESENTED TO

WV Legislative Rule Making and Review Committee
January 8, 1880

SUBJECT

"Water Pollution Control Permit Fee Schedule”
A Rule submitted by DNR

Member of
RUAy

%
&
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S6L:

* TEAYS, WEST VIRGINIA 25569 * TELEPHONE (304) 757-0985
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. My name is J. Robert McCarty, 1 reside in Harrison GCounty, West Virginia where | have

darticipated in the management of Sun Valley Public Service District for more than ¢
ecade. | appear before you today on behalf of the 117 members of the West Virginie
Rural Water Association (WVRWA). ~As their president | feel compelied to inform you of the
negative economic effect the emergency rule is having and that the permanent rule wi
confinue to have on the very small utilities of Wast Virginia. For your information | have
given each of you a list of our current membership and would like to give you a very brie
description of WVYRWA and our activities,

WVRWA is non-profit organization of rural and small municipal, publicly owned anc
operated water systems. Our goal is to help provide safe drinking water to all West
Virginians and thereby enhance the quality of life in small cities, towns, and the rural areas
throughout our state. WVRWA is one of 38 members of the National Rural Water
Association. We have three fulltime staff members that provide technical assistance anc
training to the managers and operators of all publicly—~owned water systems across Wesi
Virginia. Each year our staff makes over 700 onsite visits to these systems and offers
over 100 hours of training at locations across the state, Fifteen other state rural water
associations provide similar services to small sewer systems in therr states. WVRWA
expects to begin assistance to West Virginia's small sewer systems later this year,

Our members pay 10 cents per customer per year as dues. These monies make up about
15% of our operating budget. The balance of our funds is provided by contracts with

.\JRWA that has contracts with both EPA and FmHA. It will requrre about $10,000 of
WVRWA membership funding to start the sewer program. Why would the operators of
water systems agree to have their monies spent to serve sewer systems? There are two
primary reasons; 1. Many of our members are now operating sewer systems. 2. They
recognize the need for and the value of the sarvice we provide.,

Thank you for indulging me and now let me address the rule before you today. HB.
2877 that passed in the last legislative session authorized the Department of Natural
Resources to establish a discharge permit fee schedule. These fees were to be paid by the
applicants for and the holders of "National Pollutant Discharge Elimination System Permits”
and "State Pollution Control Parmits”. HB. 2677 placed certain specific limitations on the
amount that could be charged for these fees. Other lauguage provided guidelines to be
followed in establishing the fees, We are concerned that HB 2877 permits DNR to

determine how much money they want and then coliect it from us. Should government
work in this manner?

On August 16, 1989 representativas of WVRWA appeared at a public hearing held to
accept public comments on the proposed permanent rule. During the required recorded
procedure DNR refused to respond to presented comments. After the hearing was officially
closed DNR representatives engaged in a "discussion” with those present. When asked hmfv
.a schedule so blatantly unfair to small systems had been proposed, they responded, that it
was necessary fo charge the small systems so much because the cap was so low, When
questioned why the maximurm was so low, their response was that others had set it at
those levels,.  One of our representatives suggested that if they had consutted those
affected by the legislation we could have provided guidelines we could have endorsed. A
DNR spokesman said it would not be appropriate for them to discuss proposed legislation.




The fee schedule now in place results in the following discrepencies. Evans PSD with 262
sewage customers will be required to pay an annual fee of $1500.00 or $5.72 per

ustomer. On the other hand, the City of Charleston with 23.000 customers wil be

quired to pay the maximum annual fee of $2,500.00 or less than 11 cents per year per
customer. The Evans per-customer fee will be 62 times that for Charleston. We challenge
that such a schedule fails to meet the language of HB. 2677 requiring that the annual fees
be; "based upon the relative potential .. to degrade the waters of the state”, And that the
schedule of fees are certainly not "reasonable”,

Another concern we have is that more than one of our members have stated they
submitted applications for permit renewal prior to the effective date of the emergency rule
that have apparently been lost by DNR. The previous fee for this renewal was $50.00.
Red Jacket PSD, a financially troubled system, recently reported receiving a letter from
DNR stating that if they could not prove they had submitted their renewal application in
March as claimed, they would now have to pay $1,000 under the emergency rule. Several
of our members have also complained that applications have been returned as incomplate,
When information was sought on how to correct the application, they often receive
confiicting information when dealing with the DNR staff.

Water systems that remove water from streams and then discharge their filter backwash
water will have that discharge classified as process water, placing it in the same category
as a chemical plant's discharge and higher than that of a sewage plant. Is this another
case of violating the language "potential to degrade the waters of the state™?

e object to the fact that the legislation was passed and the emergency rule instituted
without prior notification. The actions of DNR have craated the appearance that they are
insensitive to financial problems faced by most small utiities in West Virginia, This
legislation and rule appear to require that the victim pay for the buflet for their own
execution. Are the monies paid to DNR to be used to hire more people to think of new
ways to make our difficult job even more difficult. We ask that you prevent this from
happening.



WVYRWA MEMBERSHIP LIST

1989 - 1990

YOTING MEMBERS

ALBRIGHT WATER WORKS
ALDERSBON, TOWN OF
ARBUCKLE PS8D

BELMONT, CITY OF#
BERKELEY COUNTY PSD
BERKELEY SPRINGS WATER WORKS
BIG BEND PSD

BOLAIR PSD

BRADLEY PSD

BURNSTIDE PUBLIC UTILITIES*
CAIRO WATER WORKSx*
CAMPSITE PRCP. OWNERS ASSOC.
CAPON BRIDGE, TOWN OF
CENTURY - VOLGA PSD
CHATTAROY PSD

CHEAT NECK PSD

CLAY BATTELLE PSD
CLINTON WATER ASSOC.
CLOVER P3D¥

COAL RIVER P3SD

COONS RUN PSD
COTTAGEVILLE PSD*

COWEN PSD

CRUM PSD

CULLODEN PS3D

DENVER WATER ASSCC.
ELIZABETH, TOWN OF
ELLENBOCRO-LAMBERTON PSD
EVANS PSD

FOLLANSBEE, CITY OF

FORT ASHBY PSb
FOUNTAINHEAD HOME OWNERS
FRANKFORT PSD

GAP MILLS P3D

GILBERT WATER WORKS

GLEN DALE HEIGHTS

GLEN DALE MUNICIPAL WATER
GRAFTON, CITY OF
GRANDVIEW-DOOLIN PSD
GRANT COUNTY PSD
GREENBRIER COUNTY PSD #2%
GREENVILLE WATER COMPANY*
HAMMOND PSD

HAMRICK PSD

HARPERS FERRY, TOWN OF
HARRISYVILLE, TOWN OF
HARTFORD, TOWN OF
HEPZIBAH PSD

HILLSBORC WATER#* -
HOOVER3ON HEIGHTS PSD

JANE LEW WATER COMMISSION
JUMPING BRANCH-NIMITZ PSD

KERMIT, TOWN OF
KINGWOOD WATLER WORKS*
LASHMEET PSD
LAVALETTE PSD

LEON WATER SYSTEM
LESTER, TOWN OF#*
LINCOLN PSD

LOGAN COUNTY PSD

LOST CREEK - MT CLARE PSD
LUBECK PSD

LUMBERPORT PSD

. MANNINGTON, CITY OF

MANNINGTON PSD

MASON COUNTY PSD
MASONTOWN WATER WORKS
MATEWAN WATER WORKS
MINERAL WELLS PSD

MOSSEY PSD

MOUNT HOPE, CITY OF#
MOUNTAIN TOP PSD

MOUNTAIN VIEW WATER ASSOC.
NEW CREEK WATER ASSOC.

NEW HAVEN MUNICIPAL WATER
NORTON-HARDING JIMTOWN PSD
OAKLAND PSD

OPEQUON PSD

PAGE-KINCAID PSD

PARSONS, CITY OF
PENDLETON COUNTY PSD
PENNSBORC, CITY OF

POINT PLEASANT, CITY OF*

POUNDS HOLLOW WATER ASSOC.

PRATT WATER WORKS
PRESTON COUNTY PSD #1
PRESTON COUNTY PSD #2
PUTNAM UNION PSD

QUIET DELL PSD¥

RALEIGH COUNTY PSD
RAVENSWOOD MUNICIPAL WATER
RED SULPHUR PSD*

RED JACRET PSD

RIDGELEY MUNICIPAL WATER
RIPLEY, CITY OF
RONCEVERTE, CITY OF
SHINNSTCN, CITY OF

SHORT LINE PSD

SILVERTON PSD*
SISSONVILLE PSD
SISTERSVILLE, CITY OF%
SOUTH PUTNAM PSD

SOUTHERN JACKSON PSD
SPENCER, CITY OF
SPRINGFIELD WATER ASSCC.
STONEWOOD, CITY OF
SUMMERSVILLE WATER WCRKS
SUN VALLEY PSD

TAYLOR COUNTY PSD¥
UNION, TOWN OF

VALLEY FALLS PSD

VALLEY OF GOOD HOPE
WASHINGTON PIKE PSD
WASHINGTON PSD

WEST FORK RIVER PS3D
WILDERNESS PSD
WILLTAMBTOWN, CITY OF
WINFIELD, TOWN OF

INDIVIDUAL MEMBERS

Holly E. Alkire
Michael I. Barkley
Donald Basham
Harvey Chapman
David Ccle
Scott Compton
John A. Dienst
Steve Fenell
Chet Fleming
Loren J. Fox¥
Robert L. Frost¥
C. Michael Harrington
C. David Holt%
Paul A. Hornor, Jr.
Donald Jarvis

_ Lline E. Larck

" Terry Largent
Charles A. Lefon
Raymond Logan
G, Lee Massey
Douglas L. Miles
Herbert S. Mentgomery
Sonny Moore
Jearl Ramsey
Richard W. Richardson
¥. Allan Schomaker
Gary Shaffer
Fred Stottlemyer
Dave Treharne
James 0. Turner
Konrad Walther*
Frank Welch

*indicates new members
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DENTIAL / FOR MAYORS, COUNCILMEN,

AND PSD COMMISSIONERS ONLY

by Fred Stottlemeyer

In our travels across West Virginia, we continue
to find one very common problem in nearly two
out of every three small water systems — WATER
SYSTEM STARVATION. Such starvation is evi-
dent in lack of maintenance, poverty level wages
and often in poor water quality.

Indeed, we have been going through a difficult
time economically in West Virginia and public
boards have been reluctant to burden their
customers with higher rates. However, it is time
that all board members, city councilmen and
mayors take a few minutes and reflect on what
a great burden they will be placing on their
* customers if their water system is starved to the
point that it breaks down and the residents have
to haul water or.drill wells. |

Sure 6 to 10 dollar water bills are nice to take
credit for, but are you also willing to take the credit
for the hundreds of thousands of dollars that will
be required to replace deteriorated water plants,
and water tanks? Are you willing to take the credit
for illnesses that may result from poor water quali-
ty? Are you willing to take the credit for making
your water system employees suffer from lack of
medical insurance, a poverty level life style and
no retirement benefits?

Water Systems are mechanical systems that
deteriorate quickly when neglected. Many of our
small systems were constructed in the 1960’s and
have reached an age where they demand special
care and attention. These facilities have been plac-
ed in your trust and you should be just as con-
cerned about protecting this community iHvest-
ment as you would be about looking‘af_ter”a' trust
established for a small child. o

Your water sysiem employees are not only the
day by day protectors of the system, but they are

also responsible for making certain that when you
or your loved ones take a drink of water it will
he safe. These individuals deserve your attention
to make sure they are recognized for what they
do, to make sure they are adequately trained and
{a make sure they are properly paid so that they
have pride in their jobs and the quality of water
they produce.

Yes, you can ignore this trust and can go around
your community bragging about how you have
kept water rates down. Yes, you can be responsi-
ble for starving your water system.

Would you not rather be known in your com-
munity as a good trustee who came forward and
leveled with your fellow citizens about what was
needed to assure them of a safe reliable water
supply. You may not be popular with everyone,
but in most cases the majority will accept your
decision if you are straight forward and explain
in understandable terms the need for more money
to properly maintain the system. All of us paint
our houses and replace our automobiles every so
many years and water systems require the same
type expenditures. '

Would you rather be known as the water com-
missioner who+sgw. to it that the water plant
operators were properly trained and properly paid, .
rather than the commissioner who allowed the
good qualified operator to slip away ‘due to poor
pay and benefits. -

-

You and your {ellow board members are respon-
sible for setting the policies by which you will carry
out the trust the community has placed with you.
The policies you set now are the policies that will
determine the condition of your water system and
the quality of life in your community as we move
toward the year 2000.
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TENTATIVE AGENDA
LEGISLATIVE RULE~-MAKING REVIEW COMMITTEE
January 10, 1950 - 9:00 - 11:00 a.m.

COMMITTEE MEETING ROOM, M-428

Approval of Minutes - Meetings January 7 and 8, 1990
Review of Legislative Rules:

a. Dept. of Natural Resources - Solid Waste
Management Regqulations

Other Business:



Wednesday, Jamuary 10, 1930

2:00 p.nm. Legislative Rule-Making Review Committee
Code §29A-3-10

Keith Burdette Robert "Chuck" Chambers,

ex officio nonvoting member ex officio nonvoting member
Senate House

Jac¢Kkson, Chairman Murphy, Acting Chairman
Chafin (absent) Buchanan

Manchin, J. Burk

Tomblin Faircloth

Wiedebusch Roop

Warner Starcher

The meeting was called to order by Mr. Murphy, Co-Chairman.

Mr. Warner moved to modify the rule proposed by the Department of
Natural Resocurces - Solid Waste Management Regulations - on pages 104
and 105, Section 4.5.4, relating to liners by changing several
deadlines in accordance with a proposed modification which he
distributed. The motion was adopted.

Mr. Buchanan moved to modify the proposed rule on page three,
Section 2.15 relating to the definition of coal combustion by-
products.

Frank Pelurie, Director, Envirconmental and Regulatory Affairs, Kim
Poland, representing W.Va. Manufacturers Association, Scott Icard,
representing Appalachian Power Company, addressed the Committee and
answered questions.

Mr. Buchanan asked unanimous consent to withdraw his motion.
There being no objection, the motion was withdrawn.

Mr. Murphy moved to modify the proposed rule on page thirteen,
Section 3.26, by inserting the word "known" before the word "faults"
and by striking everything after the word "faults™ and inserting a
period. The motion was adopted.

Mr. Murphy moved to modify the proposed rule on page twenty-one,
Section 3.7.11, and on page sixty-four, Section 3.14.25, by stiking
the word "twenty" and inserting in lieu thereof, the word "five".
After discussion, Mr. Murphy asked unanimous consent to withdraw his
motion. There being no cbjection, the motion was withdrawn.



Mr. Murphy moved to modify the proposed rule on page sevc.anty R
Section 3.16.3.e, by striking the words "If required by the chief",
The motion was rejected.

Mr. Murphy moved to modify the proposed rule on page seventy-
seven, Section 3.18.2.b, to require that a public hearing on major

modifications be held in the host county if requested. The motion was
adopted.

Mr. Murphy moved to modify the proposed rule on page twenty-one,
Section 3.7.11, and on page sixty-four, Section 3.14.25, by striking
the word “twenty" and inserting in lieu thereof, the word "five". The
motion was adopted.

Mr. Murphy moved to modify the proposed rule to require that a

duplicate application be filed with the local so0lid waste authority.
The motion was adopted.

Mr. Murphy moved that the proposed rule be modified on page 173,

Section 5.5.2.b.B, by deleting the word "No%. The motion was
rejected.

Mr. Warner moved that the proposed rule be modified on page 173,
Section 5.5.2.b.B, by deleting the words "No monitoring shall™ and
inserting in lieu thereof, the words "Monitoring shall not". The
motion was adoped.

Mr. Murphy moved that the proposed rule be adopted as modified and
amended. The motion was adopted.

The meeting was adjourned.
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2.15 "Commercial production of an agricultural product” means the
production of food, fiber, or woodland products (but not timbering activity) by
means of cultivation, tillage of the soil or by the conduct of animal,
livestock, dairy, apiary; equine or poultry husbandry, horticultural activity,
or any other plant or animal production activity and all farm practices related,
usual or incidental thereto, including the storage, packing, shipping and
marketing of agricultural or farm products, but not including any manufacturing,
milling or processing of such products by persons other than the producer
thereof, occnrring~on-not-iesa-thun—five-éSi-acres-of-iaud-and-the-improvemenﬁs

thereen- resuiting- in- the- production such production being measured by annual

sales of at least one thousand dollars ($1,000) of such agricuiture agricultural

or~farming products; Provided, that for the first twelve {12} months after the

occurrence of s catastrophe, such as fire, drought or flood, which substantialiy

destroyed the agricultural product being produced or the means for harvesting

such product other than merely mechanical breakdowns, or for tha first twelve

(12) months after the commercial producer of an agricultural product has first

commenced such production activity, the requirement of annual sales of at least

one thousand dollars (§1,000) of agricultural products need not be satisfied in

order for the activity to be the commerciasl production of an agricultural

product per- annum- through- the- conduct- of- tha- business- of- farming- as- the
principai-aeeivity-of-the-person-engaging-in-snch-agricuibnrai-produceién;—in
the- manner~ described- in- W--Var- Gode- §-11-1A-38- and- the- reguistions- related

tharsts,
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State Tax Department
Title 100
Series 15

Definitions

2.40 "Membership fees or bona fide dues™ mean those amounts
paid by members which entitle and subject such persons to con-
tinued membership and to the usual benefits, privileges and
obligations of membership in a corporation, organization or
association that is organized and operated for the -benefit of its
members and which is maintained primarily through the payments by
its members without regard to individual benefits actually
received from the membership corporation, organization or
association. Membership fees or bona fide dues do not include
any amounts paid for tangible personal property or separate
specific services rendered tc members by a corporation, organiza-
tion or association. For example, membership fees or bona fide
dues do not include guest fees, food and beverage sales, facility
rentals, shop sales and charges for special events. For related
material See Sections 52.5 and 70.3 of these regulations.




State Tax Department
Title 100
Series 15

-

§ 110-15-52 Amusement Services and Places ¢of Amusement.

52.2.7 Country clubs and other private clubs and
organizations that provide entertainment, recreation, sports,
dining, or social facilities to members, but only to the extent
charges are not considered "bona fide dues" as defined in Section
2 of these regulations. See the following Sections 52.5 and
52.5.1 for further clarification.

52.5 The sales and service tax applies to the receipts from
the sale of admissions, by tickets or fixed-fee donations whether
by a season subscription or by single ticket purchases, to places
at which amusements, entertainment, sports events, seasonal and
exhibition games or recreation are provided. The term “admis-
sions" does not include bona fide dues paid solely for the
privilege of maintaining membership in a club or other organi-
zation that is organized and operated for the benefit of its
members and which is maintained primarily through the payments by
its members without regard to individual benefits actually
received from the membership corporation, organization or associa-
tion. “Bona fide dues," as defined in Section 2 of these regula-
tions, mean only those amounts periodically paid by members which
entitle and subject such persons to continued membership and to
the usual benefits, privileges and obligations of membership in a
club, other organization or association and shall not include any
amounts paid for goods or separate specific services rendered to
members by the club or other organization. Taxable sales and
services of membership organizations include guest fees, food . and
beverage sales, facility rentals, shop sales and charges for
special events. In-order-to-be_exempt;-bona -riae—dues-must-be
sep&rate}y~£éenti§ieé-&hd—m&yrnat—iﬁeiuée-&ny-eharge—for
3erv§ees7—t&ngfb}e—persena}—gregefty—er—fef-any—beneéits—pfevi&eé
to-the members-other—than-merberships --Fhe-ineinsion-ef-sueh
eh&rges~£n—ben&-fi&e—éaes—may—renéer—&he—en&ire-ameuné-ef—saeh
duez-subiect~to-—taxs -

52:5:;1--Fes-exampltes-i£-persens-paying-a-membership
Eee—te-a-ce&nbry—e}&b—must-&kse—pay—Eees-te-use—&he—f&eiké&ée&;
saeh-&s—go}§~eoufseS7~tennis—eaarts—an&~sw£mming_pee}7-then-the
Eee—for—membership—weaké-be—ben&-fiée—éues-&n&—exempt-ﬁrem—sales
tax:—-i§~p&ymeﬁt-a§-the~membership-fee-entit}es—the—member-te
gbitize-guch-facitities-of-the~ciuby-then-the-entire-feey;-is
subjeet-to-2ates-tans

52:5:2-—Fees-paid-en-an-anpual-basis-entititng
members—af—an—erganizabien7—asseeia&ian-er—eiab—be—sefvéees—sueh
as-the-ase-of-swimming-poots;—tennis—courta-and-other-gservices-or
faeitities;-are-specifieatiy-enetaded-Erom-the-definttion-of
Lhona-£fide-dnescl



52,5.1 1Initiation fees and stock purchased from an
organization, association or club as a prerequisite for member-
ship, shall be treated the same as "bona fide dues.” awe-not
sabjeck-to-tax-se—rong-as-they—do-not-entitle-members-to-use-such
saryvices-and-faetlittres-withont-charges
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52.5 The sales and service tax appiles to the receipts from the sale of
admissions, by tickets or fixed-fee donations whether by a season subscription
or by single ticket purchases, to places at which amusements, entertainment,
sports events, seasonal and exhibition games or recreation are provided. The
term "admissions” does not include bona fide dues paid solely for the privilege
of maintaining membership in a club or other organization. "Bona fide dues,” as
defined in Section 2 of these regulations, mean only those amounts periodically
paid by members which entitle such persons to continued membership im a club,

other organization or association. and “Bona fide dues” may imclude: the right

to gather, meet and socfalize to the exclusion of non-members; communications

about membership activities:; representation about membership concerns before

. governmental bodies; indicia of membership; 1solated, free event to enhance
f membership collegiality; and 1incidental benefits as opposed toq!reqularzﬁévbob

systematic services. ‘“Bona fide dues" shall not include any amounts paid for

goods or specific services rendered to members by the club or other

organization. As a result, "bona fide dues" do not entail reqular, systematic

access to recreational or amusement facilities. For example, i1f one benefit

attained by a membership fee includes admission to a pool, tennis court or golf

course, the member is purchasing more than a "“membership." In order to be

exempt, bona fide dues must be separately identified and may not include any
charge for services, tangible personal property or for any benefits provided teo
the members other than membership. The inclusion of such charges in membership

dues may render the entire amcunt of such charge subject to tax.

. 52.5.1 For example, if persons paying a membership fee to a country

club must also pay fees to use the facilities, such as golf courses, tennis

B

R ot



courts and swimming pool, then the fee for membership would be bona fide dues
and exempt from sales tax. If payment of the membership fee entitles the member
to utilize such facilities of the club, then the entire fee, ts may be subject

te sales tax.

52.5.2 Fees paid on an annual basis entitling members of an
organization, association or club to services such as the use of swimming poals,
tennis courts and other services or facilities, are specifically excluded from

the definition of "bona fide dues."

52.5.3  Initiation fees and stock purchased from an srganization,

association or club as a prerequisite for membership, are not subject to tax so

. ‘long as they do not entitle members to use such services and facilities without

charge.
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TO THE LEGISLATIVE RULE~-MAKING REVIEW COMMITTEE:
The Corrective Action Provisions Of
The DNR Solid Waste Regulations

In the last few days you received from us an open letter
reviewing the negotiations on the solid waste rules. As we
indicated there might be, there remains an important issue on which
agreement could not be reached.

As currently drafted, the provisions of Section 4.11.5.
of the DNR solid waste regulations contain requirements for
corrective action programs which are required whenever a
statistically significant increase is found in a Phase 1IT
monitoring parameter. A limited exception is found in 4.11.6.
Such a corrective action program must be designed and implemented
to achieve background concentrations by removing or treating in
place any hazardous constituents that were released by the solid
waste facility and that exceed background concentration values.
Adjustments to this concentration limit can be made by the Chief
in only extremely limited situations.

The problem with this approach is that it assumes and
enforces background water guality as the standard. Such an
approach does not consider any of the uses to which the water is
put and does not make any judgment as to whether there is any
actual harm which has resulted from the contamination, however

(@ small or great.

These provisions go beyond the legal authority of the DNR
to promulgate. Under West Virginia Code §20-5A-3a, the Legislature
has empowered the State Water Resources Board to promulgate rules
and regulations "setting standards of water quality and effluent
limitations to be applicable to the waters of this state, which
standards of quality and effluent limitations shall be such as to
protect the public health and welfare, wildlife, fish and aquatic
life, and the present and prospective future uses of such waters
for domestic, agricultural, industrial, recreational, scenic and
other legitimate beneficial uses thereof." No such similar powers
have been granted to the DNR under the Solid Waste Management Act.
Rather, they are to implement the water guality standards of the
Board.

For the past two years, the issue of groundwater quality
has been under active debate before the Legislature and the
regulatory bodies. It would be entirely inappropriate for this
issue to be resolved in the context of these so0lid waste
requlations. Efforts are under way on many fronts to address and
resolve the groundwater issues during the upcoming legislative
session. That full and free debate and negotiation should be
allowed to proceed without making any unnecessary policy decision
as to groundwater quality in these solid waste regulations.

(. Instead, the current provisions of Section 4.11.5. and
b 4.11.6. should be deleted and replaced with a provision which




essentially describes the existing powers of the Chief of the DNR
Division of Water Resources to stop or prevent pollution or to

order remedial action as those povers are described in the state’s .
Water Pollution Control Act, West Virginis Code Chapter 20, Article

SA._ That act gives the Chief very broad powers to stop polluting
actions. Language which would accomplish this goal for all solid

waste facilities is attached. We urge you to adopt it at your

January 10, 1990 meeting in lieu of the current language.

Appalachian Power Company

Monongahela Power Company

Chic Power Company

The Potomac Edison Company

Virginia Electric Power Company

The West Virginia Manufacturers
Association

January 3, 1990




Proposed Amendment:

strike all of section 4.11.5. and 4.11.6. and insert:
4.11.5. Corrective Action Program.

Whenever a statistically significant increase is
found in a Phase II or Phase II1 monitoring parameter, or when
groundwater contamination is otherwise identified by the Chief at
sites without monitoring programs, which is determined by the Chief
+o have resulted in a significant adverse effect on an aguifer, and
which is attributable to a solid waste facility, the Chief may
require appropriate corrective or remedial action pursuant to West
Virginia Code Chapter 20, Article 5A and Chapter 20, Article SF to
abate, remediate or correct such pollution. Any such corrective
or remedial action order shall take into account any applicable
groundwater guality protection standards, the existing use of such
waters, the reasonably anticipated uses of such waters, background
water guality, and the protection of human health and the
environment.




RULE MODIFICATION
/ Peticy

4?4’175?5? 4 - 11. 5IbOB.
of the corrective action program.

EXCEEDS DNR'S STATUTORY Avrifor:Ty
ANY PATTErATS To JSET CROVNIWATER

Demonstrate the effectiveness

4.11.5.c. The permittee shall design and implement a
corrective action program to achieve background concentrations by
removing or treating in place any hazardous constituents that were
released by the solid waste facility and that exceed background

concentration.

4.11.5.c.A. Adjustments to the concentration limits
may be made by the Beparement chief in the following situations:

4.11.5.c.A.(a} Available nethods are technically

unfeasible;

4.11.5.c.A.(b) Available methods will result in

undesirable c¢ross-media effects

including, but not limited to,

irreparable damages to scenic areas, surface waters, air gquality,
interconnected aquifers, and habitats of endangered specieg; or

4.11.5.¢c.A.(c} Avalilable methods will result in

high hazard situations such as

unacceptable air contamination,

dangers to cleanup personnel, or dangers to the surrounding

community from weakening of
buildings, and other structures.

4.11.5.¢.B. The time

structural suppert of roads,

allowed for completion of a

corrective action program will be specified by the chief after

considering the following factors:

environment;

4.11.5.c.B.(a) Protection of human health and the

4.11.5.c.B. {b) Extent of contamination:

4.11.5.¢c.B.(c) Resource value of the aquifer

including:
4.11.5.c.B. {c) (&)

4.11.5.c.B. {c) {B)
rates of users;

4.11.5.¢.B. {(c) (C)

4.11.5.c.B. {c) (D)

Current and future uses;

Proximity and withdrawal

Groundwater quality;

The potential damage to

wildlife, crops, vegetations, and physical structures caused by

exposure to the waste constituents;

4.11.5.¢.B. (¢) (E)

The hydrological character-

istics of the facility and surrounding land;

34.11.5.c.3.(c)(F)

148

Groundwater removal and

.
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AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Thursday, January 18, 1990, 3:00 p.n.

Approval of Minutes - Meetings January 10, 199C

Review of Legislative Rules:

a.

b.

Department of Natural Resources - State Water
Pollution Control Revolving Fund

Board of Investments - Rules for the Administration
of the Consclidated Fund

Board of Investments - Rules for the Administration
of the Consoclidated Pension Fund

State Treasurer - Establishment of Imprest Funds

Division of Workers’ Compensation - Self-insurers
Employers

Department of Commerce, Labor and Environmental
Resources, Division of Energy -~ Surface Mining
Reclamation Regulations

Other Business:



Thursday, January 18, 1990

3:00 p.m. Legislative Rule—Making Review Comnmittee
' (COde §29A-3-10}

Keith Burdette Robert "Chuck" Chanmbers,

ex officio nonvoting member ex officic nonvoting member
Senate House

Jackson, Chairman Murphy, Acting Chairman
Chafin Buchanan {absent)

Manchin, J. Burk

Tombklim (absent) Faircloth

Wiedebusch (absent) Roop

Warner Starcher

The meeting was called to order by Mr. Murphy, Co-Chairman.
The minutes of the meeting of January 10, 1990, were approved.

Michael McThomas, Associate Counsel, reviewed his abstract on the
rule proposed by the Department of Natural Resources - State Water
Pollution Control Revolving Fund. Eli McCoy of the Department of
Natural Resources, Joe Schock of the Department of Health, Chet
Fleming of WV Rural Water Association and Fred Hypes of the Department
of Natural Resources addressed the Committee regarding the proposed
rule and answered questions from the Committee.

. Mr. Warner moved that the Department withdraw its proposed rule.
After further discussion, Mr. Warner asked unanimous consent to
withdraw his motion. There being no objection, the motion was
withdrawn.

Mr. Jackson moved to modify the rule by removing ultraviolet
treatment from the design standards. The motion was adopted.

Mr. Jackson moved that the proposed rule be approved as modified.
The motion was adopted.

Debra Graham, Committee Counsel, reviewed her abstract on the rule
proposed by the Board of Investments - Rules for the Administration of
the Consolidated Fund - and stated that the Board had agreed to
several minor technical modifications. Craig Slaughter, Chief of
Staff of Treasurer’s office, and D. Jerry Simpson, Assistant
Treasurer, spoke to the Committee regarding the proposed rule and
answered gquestions.

Mr. Roop moved that the proposed rule be approved as modified.
The motion was adopted.



Ms. Graham outlined the provisions of the rule proposed by the
Board of Investments - Rules for the Administration of the
consolidated Pension Fund - and stated that the Board had agreed to
several minor technical modifications. Messrs. Slaughter and Simpson
and Bob Blake, of Charleston, WV, addressed the Committee and answered
questions.

Mr. Roop moved that the proposed rule be approved as modified.
The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the State
Treasurer - Establishment of Imprest Funds - and stated that the
Treasurer had agreed to several minor technical modifications. Mr.
Simpson answered questions from the Committee.

Mr. Roop moved that the Treasurer withdraw the proposed rule. The
motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the
Division of Worker’s Compensation - Self-Insurerd Employers - and
explained that the Division had agreed to several minor technical
modifications. Emily Spieler, Commissioner, Workers’ Compensation
Fund, addressed the Committee and answered gquestions.

Ms. Starcher moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. McThomas reviewed the rule proposed by the Dept. of Commerce,
Labor and Environmenta Resources, Division of Energy - Surface Mining
Reclamation Reqgulations. Karen Susman of Beckley, WV, addressed the
Committee regarding several proposed modifications. Roger Hall,
Director, Research, Special Projects and Regulatory Affairs, Division
of Energy, told the Committee that he had agreed to some of the
modifications and that he was still reviewing the others.

Mr. Roop moved that the proposed rule lie over until the
Committee’s meeting on January 23, 1990. The motion was adopted.

Robert Wilkinson, Deputy Secretary of State, told members of the
Ccommittee that an amendment had been made to the emergency rule
proposed by the West Virginia Economic Development Authority —.General
Adnministration of the West Virginia capital Company Act, Series 1 -
and that a similar amendment might be needed for the proposed rule
which had been approved by the Committee on September 11, 1989. Ann
Shabb, Director of the West Virginia Economic Development Authority,
and Jon McBride of the Flying BEagle Corporation, addressed the
Committee regarding the proposed rule and answered gquestions from the
Committee,

The meeting was adjourned.



ROLL CALL - LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

patE: Jon. /5, /1992

TIME: J.00 p.M.
NAME
Chambers, Robert "“Chuck", Speaker

Murphy, Patrick H, Co-Chair
Buchanan, Michael

Burk, Robert w., Jr.
Faircloth, Larry V.

Roop, Jack

Starcher, Virginia

Burdette, Keith, President
Jackson, Lloyd, II, Co-Chair
Chafin, Truman H.

Manchin, Joe, III

Tomblin, Earl Ray

Warner, George

Wiedebusch, Larry

TOTAL

Present
~Sresent

Absent

Yeas

Nays
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H .

REG.
3

3-2-
3.1 Why not make S5.S.# mandatory?

(£) pg.23 within a 100 ft. to within a 1,000 ft.

:.‘(
(3) pg.24 or similar tc and ‘similar
(1) pg.253. Including operator if different from permittee

(5) pg.26. Jack,need to question where it's addressed if no action
taken

(0) pg.26 Application shall be reviewed thoughly by DOE before
approval

(2) pg.27 Change 2"x 2" to 4"x 4%

bet nd 3 -agt--ambmimif®, The advertisment
il contates
' AN
(3) pg.27 Add P.0.Box and route Sd-street address
(4) Add names of personswith property adjacent to permit Cod< ;5 — -

area,and anticilpated mining by company in same area. ]QQFﬁffﬂﬁhg <

(B)pg.28 A separate public notice to will be included with permit
- advertisement and a separate public notice.

{12)pg.28 Code doesn't address close a public road.
W.Va. code pg.315, lines $5-103

(D) pg.28 (Or closure )} possibly delete.

(d) pg.29 Add a copy of the list to be kept at each courthouse.

gy pgr29 SHould address IneIdentat BoumiaTy

{a) pg.30 Add Must be notarized
address small access roads leading to private dwellings,
which may also lead to mining site.

(b) pg.30 Add a waiver is good only for the 1§£g time of the . R
permit for which originally signedy 37 oepee A grad WA L

{2) pg.30 Add only through life of original permit.

(7) pg.31 If structure leased or rented by applicant shall
te shown om map.

(17)p2.32 Address utility lines

(1)



(21}
(6)
(a)
(1)
(22

(4)
(3)

(b)
(2)

(3

(7

pg.33
pe. 37
PE. 39
rg.39

pg.39

pg. 39

pg.40

PE.47

PE.55

pg.64

pg.65

Jack, Check and see if refuse piles should be addressed
Add to be approved by Dam Control Office of State of W.V,
Check {close)

Check (closed)

Post 5 signs- 4'x & - along affected roadway with public
information.

‘Address how the commisioner will notify public of decision?

Coordinate with universities, state institions and federal.
Only one per county per year limit.

(unexpected damages —permittee shall be respomsible.)

Jack, where is refuse taken and what happens if refuse
is sold- tax purposes, etc.?

Add TItishall be required by the applicant

Add No transfers allowed when there are outstanding Q4=456$@%§¥f34

violations and penalties until fines are paid im full.

Add persons with adjacent property be notified by fEAﬁFSQES

certified mail and listed in the ads in newspaper.

Add one statement shall be signed by permit supervisor

3.26 pg.65 Add Must run legal ad in local newspaper for & consecutive

(2)

3.30 pg.71 Is 2 1/2 years advisable? wa¥ ot*

weeks allowing for public comment.

pg.70 Change 20 percent to 10 percent ,maximum of 5 acres

Not 50.

S0 acres for stripmining is nct incidental

AND Notify property owners adjacent to operation by certified

mail and run ad in newspaper.

: I
.N‘- i 3‘3%‘ l"'—‘,‘-ﬁﬁ. ‘:\?'_‘-‘x kﬁv\“""‘c [

4.4 pg.84 What is stated in handbook? USRak iy h Al oocke

4.7 pg.84 Define reasonable means, this is too vague.

4.8

;
"h\/

i
—

Does Commissicner have authourity under act?

—Explain alrernative routes.

Pz’

Culwvert has to be not less than 170 3q. in. opening
but not lliziced tn and able to poss I owr.,24 Ar. storm

=

(..{) L R ,‘J' Pt eta l-q-\.l

= !
4

LA



{c) pg.97 Add at nearest DOE offica.

(e) pg.97 Strike operator line 5 add commisioner

: ol , e A FA m;ﬁ}c
(a) pg.100 No less than 4%% 4" public notice Bad Lrpdar {NM‘Q LQ%'A ]

6.8 (a) pg. 107 Inform in writing, Add by certified mail -

(1) pg.107 Pictures for pre-blast survey must be taken by Instamatic

camera.Copies observed by person or persons conducting
the survey and home owners.

Ome set of pictures sealed and left at home owners, and
one set sealed and left with survey informatiom.

7.1 (a) pg.l09 Specify timely manner.

(®)
P it

13.1

(1)
(3
(4)

{a)

Define properly wanaged.

el L

Newds ":‘0&%3. ;L’- reg. pemid App- ~HdU’<Y+|5Cﬁﬁ\£» - l‘t

P.0O. Box and street or Route number required.

Add S.8.#
Y
P.0. Box and street akd Route plus 5.5. #

P.0. Box and Street and Route plus S.S. #

k-.:.. reg P‘?r’h"ﬁ

(13):pg.149 Add Notify adjacent property owners of intent to prospect:

Need to advertise in local paper, name,address,Box,
Route or street number, phone, adjacent property owners
4"x §" map, nearest P.0. quadrants,discharge into what
tributary, method of prospecting, time frame, public
comment time allowed.

~-13.2 (a) pg.150 Can or should prospecting coal,for purpose of

(£

testing to check quality of coal,to be so0ld?

pPg.161 D.N.R, do testing

pg. 17

pg.172

1l One signed by permit supervisor

Add Site must be secured at time of inactive status,
so that no public harm will occur as a result of
inactive status.

D.C.E. inspect monthly te insure cessation in effect
and public safety protected.

A<



19.1 (2) pg. 208 Specify what evidence is acceptable.

(5) pg. 209 STRIKE / please check code. Hu 240 /53{0)

(e)
(&)

(k)

(c)
(e

peg.210

pg.210

pg.21L

pE.212

pPg.212

Trying to make it more difficult for the public.

This is spelled out plainly by law in W.V. code.

What would constitute frivolous?

Think petition should be considered before making
decision because the public's first awareness is

from newspaper advertisement.

He shall begin compiling a data base system (see pg. 213)
state code.

Add 4"x @" legal ad in paper

At what pdint in procedure would this be required
te be compiled by commissioner. Please check code.

19.7 (1) pg.214 Communities would fall into this category

20.1

(1
(3)
(4)
(b)
(e)

(&)
(c)

(b)

(a)

Pg.216
pg.216

pg.216

Pg.216 Inspection Frequencies, Please read W.V. code

Pg.299 lines 43-49
Partial is not addressed in code,
Change quarterly to 2 weeks.

Change partial to complete.

Fg‘ﬁgfﬂ SOME 1line 3 explain -~ partial not addressed in state code.

pg.-218

pg.223

pg.223

pg.225

pg.231

Abatement. Code states 75 days pg.302, line 14
change all 90 days to 75 days .

Shall included operator if different than permittee.

line 3 check same or related.(f,d-&, :ﬁ"«f‘r\"‘;_PAH"iPr\:: C‘F \E!Cm

F"_'.,:"'r’ "3_)
Any 3 wvioclations of the same nature or not would
constitute a pattern.

Code of wW.V.,302 line 12-372
States 13 daws NOT 30 days

Add on-site operator if differsnt than permitee.

£4)

.
L.
B



(b) pg.231 Change 30 days to 15 days

(c) pg.235 Define emergency
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AGENDA
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
Tuesday, January 23, 1990 ~ 4:00 p.m.

COMMITTEE MEETING ROCM, M-438

1. Approval of Minutes - Meeting January 18, 13990
2. Review of Legislative Rules:
a. Department of Commerce, Labor and Environmental
Resources, Division of Energy - Surface Mining
Reclamatiocn Regulatiocns

b. WV Economic Development Authority - General
Administration of the WV Capital Company Act

C. Department of Health and Human Rescurces -
Implementation of Omnibus Health Care Payment Act
Provisions

d. Department of Health and Human Resources -

Implementation of Omnibus Health Care Act

3. Other Business:



Tuesday, January 23, 1990

4:00 p.n. Legislative Rule-Making Review Committee
{Code §2SA-3-10)

Keith Burdette Robert "Chuck" Chambers,

ex officioc nonvoting member ex officio nonvoting member
Senate House

Jackson, Chairman Murphy, Acting Chairman
Chafin Buchanan {absent)

Manchin, J. Burk

Tomblin (absent) Faircloth

Wiedebusch Roop

Warner Starcher (absent)

The meeting was called to order by Mr. Jackson, Co-Chairman.
The minutes of the meeting of January 18, 1990, were approved.

Michael McThomas, Associate Counsel, reviewed the proposed
modifications to the rule proposed by the Department of Commerce,
Labor and Environmental Resources, Division of Energy - Surface Mining
Reclamation Regqulations. Roger Hall, Director, Research, Special
Projects and Regulatory Affairs, Division of Energy, answered
questions from the Committee.

Mr. Murphy moved that the proposed rule be approved as modified.
The motion was adopted.

Mr. Murphy moved that the Committee withdraw its September 13,
1989, approval of the rule proposed by the West Virginia Economic
Development Authority - General Administration of the WV Capital
Company Act. The motion was adopted.

Mr. Jackson told members of the Committee that the proposed rule
was again before them. Ann Shaab, Director of the West Virginia
Economic Development Authority, and Jon McBride of the Flying Eagle
Corporation, addressed the Committee regarding the proposed rule and
answered questions. Ms. Shabb explained several proposed
modifications to the proposed rule.

Mr. Murphy moved that the proposed rule be approved as modified.
The motion was adopted.

Debra Graham, Committee Counsel, reviewed the rule proposed by the
Department of Health and Human Resources - Implementation of Omnibus
Health Care Payment Act Provisions and stated that the Department had
agreed to several minor technical modifications. David Lambert,



Assistant Attorney General, representing the Department of Health.and
Human Resources, explained the proposed rule and answered dquestlions
from the Committee.

Mr. Murphy moved that the proposed be approved as modified. The
motion was adopted. Mr. Faircloth voted “No'.

Ms. Graham reviewed her abstract on the rule proposed by the
Department of Health and Human Resources - Implementation of Omnibus
Health Care Act and stated that the Department had agreed to several
minor technical modifications. Mr. Lambert answered questions from
the Committee. George Rider of the West Virginia Medical Association,
answered questions from the Committee.

Mr. Warner moved that the proposed rule be approved as modified.
The motion was adopted.

The meeting was adjourned.



ROLL CALL -~ LEGISLATIVE RULE~MAKING REVIEW COMMITTEE

DATE: \/ﬂ/ww—m/ 3 770
; L F ,

TIME: £ 00 o,
Fi

NAME F_Presant Absant Yeas

Chambers, Robert "Chuck",Speaker

Murphy, Patrick H, Co-Chair V/

Buchanan, Michael “//

Burk, Robert W., Jr.

v
Faircloth, Larry V. //

Roop, Jack

Starcher, Virginia V////

Burdette, Reith, President

Jackson, Lloyd, II, Co-Chair

Chafin, Truman H.

Manchin, Joe, III

Tomblin, Earl Ray

Warner, CGeorge

SN INRN

Wiedebusch, Larry

TOTAL
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