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TENTATIVE AGENDA

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

January L2, 1988 1:00-4:00 p.rtrr

COMMITTEE MEETING ROOM, M-438

1. Approval of Minut,es Meeting Decernber B, 1987

2. REVIEW OF LEGISLATIVE RULES:

*** a. Workersr Compensation t'ledica1 Fee ScheduLe

*** b. Dept. of Energy - Surface Mlning Reclamation
Regulat ions

*** c r Health Care Cost Review Authority - Exemptions from
Certificate of Need Review

*** d. Tax Dept. - Consumers Sales and Service Tax and
Use Tax

€. Hea1th Dept,. - Trauma Center or Facility
Des ignat ion

f. Dept. of Highways Traffic and Safety Rules and
Regulatlons

g, Dept. of Highways Const,ruction and Reconstruction
of State Roads

h. Dept. Natural Resources SoIid Waste Management
Regulations

i, WV Dept. of Labor - WV occupat,ional Safety and
Health Act adoption of Federal Standards

j. WV Dept. of Labor - Wage Payment and Collection Act

k, W Dept. of Labor - Steam Boiler Inspection Fee
Schedule

1. Board of Chiropractic Examiners Rules of the West,
Virginia Board of Chiropractic Examiners

flI. Dept. of Corrections WV Minimum Standards for
Construction, Operation & Maintenance of Jails



rlr Dept. of Human Services Guidelines for Child
Support Awards

***** o. Dept. of Commerce Rules Governlng Public Use
of WV State Parks, State Forests and State Hunting
and Fishing Areas

3. Other Business:

Racing Commission - Review of operation of dog tracks
under L987 Iegislation

Review of reguirements of the Federal Freedom of
Information Act

*** Carried over

***** Previously considered by Comrnittee
Modified, Amended and Approved 8-7-87
Dlotion of DeI. ttlurphy to reconsider
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Tuesday, January 12, 1988

1 :00 4 :00 P. M.

Dan Tonkovich,
ex officio nonvoting member

Senate

Tucker, Chairman
Boettner
Holmes
Tombl in
Harman
Hylton

Robert "Chuckn Chamberst
ex officio nonvoting member

House

Knight, Chairman
Burk
Murphy
Givens
Faircloth
Pritt

The meeting was called to order by Mr. Tucker, Co-Chairman.

The minutes of the December B, 1987, meeting were approved.

Harry Buch, Chairman, West Virginia Racing Commission,

presented a report to the Committee regarding implementation of

the operation of dog tracks under 1987 legislation. He answered

questions from the Committee. Mr. Buch asked that the Committee

reconsider its action whereby they amended the thoroughbred

rules.

Michael Romaine, General Manager of Wheeling Downsr and Doug

Skaff, General Manager of Tri-State Greyhound Park, distributed

reports to the Committee and outlined the uses to which they have

put the additional money received under last year's legislation.

They answered questions from the Committee.

Leonard Coleman, representing the Jockeys GuiId, asked to

address the Committee regarding the amendments it had made to the



Thoroughbred rule. Without objection, he addressed the Committee

and answered questions.

Debra Grahamr Committee Counsel, informed the Committee that

the rule proposed by the Workers' Compensation Fund, Medical Fee

Schedule, has been modified to meet the objections of all

concerned parties.

Mr. Givens moved that the proposed rule be approved as

modified. The motion was adopted.

Mike Mowery, Committee Counsel, explained that the rule

proposed by the Department of Energy, Surface Mining Reclamation

Regulations, hul not been abstracted. Thomas O. Morgan, Federal

Office of Surface Mining, informed the Conmittee that a review of

the proposed rule revealed several problems which they hoped to

resolve with the Department of Energy within the next two or

three weeks. In response to question, Roger Hallr told the

Cornmittee that he thought the rule as filed was complete and that

the December 18 letter f rom OSIvI took them by surprise. He

answered other questions from the Committee.

Mr. Knight moved that upon receipt of a list of mandated

amendments from OSM that the Committee consider only those

amendments and that the rest of the proposed rule be considered

at a later time.

Mr. Morgan answered questions from the Committee regarding

the feasibility of considering only certain portions of the

proposed rule.
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Mr. Knight asked unanimous consent to withdraw his motion.

There being objection, the motion was withdrawn.

Mr. Hylton moved that the proposed rule lie over until the

next meeting. The motion was adopted.

John Kozak, Counsel for Health Care Cost Review Authority,

told the Committee that the Authority and the Hospital

Association had come to an agreement in principal regarding

modifications to the rule proposed by the Authority, Exemptions

from the Certification of Need Review. He stated that the

modifications were not in writing but that he hoped to have them

to the Committee by the end of the week.

Mr. Givens moved that the proposed rule lie over until the

next meeting. The motion was adopted.

Mr. Mowery updated the CommiLtee regarding action it had

previously taken on the rule proposed by the Tax Department,

Consumers Sales and Service Tax and Use Tax. John Montgomery,

Counsel for the Tax Department, distributed and discussed three

pages of proposed modifications to the rule.
Sue Sergi, representing Community Council, addressed the

Committee regarding the impacL of the rule on human service non-

profit organLzations and requested that the rule be modified to

exempt such organizations from the proposed rule. Betty Anne

Smith, representing Family Se,rvice of Kanawha Val1ey, told the

Committee that she agreed with Ms. Sergits comments.



Mr. Ivlurphy moved to amend the proposed rule to redefine

"occassionaln from four times per year to twerve times per year.

After discussion, Mr. Murphy asked unanimous consent to withdraw

his motion. Without objection, his motion was withdrawn.

Mr. Boettner moved that the staff be authorized to draft a

bill proposing legislation exempting charitable organizations
which are exempt from taxation under Section S01(c)(3) and 501

(c) (4) of the internal revenue code. After discussion on motion

and quest,ions directed to John Montgomery of the Tax Department,

Mr. Boettner asked unanimous consent to withdraw the motion.

WiLhout objection, the motion rdas withdrawn.

Mr. BoeLtner moved that the Committee recommend for passage a

bill to be drafted by Ms. Pritt exempting certain charitable
organizations from the Consumers Sales Tax law. The motion was

adopted.

Mr. Givens moved that the proposed rule be approved as

modified and amended. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the

Health Department, Trauma Center or Facilit.y Designation.

Mr. Murphy moved that the proposed rule be approved. The

motion was adopted.

Ms. Graham reviewed the rule proposed by the Department of
Highways, Traffic and Safety Rules and Regulations. She

explained that the Department had submitted a minor modification
at her request.



Ed Keeling, Department of Highways; edve the committee some

background information on the proposed rule. Dan BLackwood of
the Department of Highways, answered several questions from the

Committee.

Mr. Boettner moved that Section 7.6 (6) of the proposed rule
be modified by increasing to four cents per ton mile the

overweight fee to be assessed in addition to the basic fee for a

special permit. The motion was adopted.

Mr. Boettner moved Lhat the proposed rure be approved as

modified. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the

Department of Highways, Construction and Reconstruction of State

Roads. BilI Hanshaw of the Department of Highways addressed the

Committee and answered quesLions.

Mr. Givens moved that the proposed rule be approved. The

motion was adopted.

Mr. Tucker informed the Committee that several

representatives of the Jo_ckeys Guild were sti11 present and were

interested as to whether or not the Committee would reconsider

the action whereby it amended the rule proposed by the Racing

Commission, Thoroughbred Ru1es. Fred Kratz, a former jockey,

told Lhe CommiLtee that West Virginia is the only state in which

jockeys have not received a raise in twenty years. He answered

questions from the Committee.



Ms- Pritt moved that the Committee direct its counsel to
write a letter to the Racing Commission outlining the manner in
which jockey fees could be increased through the rule-making
process. The motion was adopted.

Ms. Graham reviewed the rule proposed by the Department of
Natural Resources, Solid Waste Managernent Regulations. paul Hill
of the Department of Natural Resources, responded to the

Committee t s questions.

Mr. Murphy moved that the proposed rule be modified that land
fills be inspected at least three times annually. The motion was

adopted.

Mr. Murphy moved that the proposed be approved as modified.
The motion was adopted.

Ivls. Graham discussed her abstract on the rule proposed by the

Department of Labor, West Virginia Occupational Safety and HeaIth
Act, adoption of Federal standards. Andrew Brown of the
Department of Labor, answered questions.

Mr. rnight moved that the proposed rure be approved. The

motion was adopted.

Ms. Graham reviewed the rule proposed by the Department of
Labor, Wage Payment and Collection Act. She stated that she had

suggested several minor modifications to the Department.

Ms. Pritt moved that the rule lie over to the next meeting.

The motion was adopted.



Mr. Mowery reviewed the rul-e proposed by the Department of
Labor, Steam Boiler fnspection Fee Schedule.

Mr. Givens moved that the proposed rule be approved. The

motion was adopted.

Ms. Graham reviewed the rule proposed by the Board of
chiropractic Examiners, Rures of the Board of west virginia
Chiropractic Examiners. She explained the problems that she had

with the rule and informed the Committee that the Board had

agreed to modify the rule in accordance with her directions.
Doris Mays, Executive secretary to the Board, said that the Board

would make the modifications.

Mr. Knight moved that the proposed rule be approved as

modified. The motion was adopted.

Mr. Mowery reviewed the rule proposed by the Department of
Corrections, West Virginia Minimum Standards for Construction,

Operation and Maintenance of Jail-s. Mary Downey, counsel for the

Juvenile Justice Committee, answered questions from the

Committee.

Mr. Hy1ton moved that the proposed rule be approved. The

motion was adopted.

Mr. Knight told members of the Committee that he had been

informed that the rule proposed by the Civil Service System,

Rules and Regulations of the West Virginia Civil Service System,

relating to grievance procedure were not ready for presentation

7



to the Committee and that the Commissioner intends to file the

proposed rule as an emergency rule on Friday.

Mr. Knight moved that the Committee recommend to
secretary of state that he not accept the emergency rule.

the

The

motion was adopted.

Mr. Knight moved that the proposed rule lie over until the

next meeting. The motion was adopted.

Mr. Mowery explained his abstract on the rule proposed by the

Department of Human Services, Guidelines for Child Support Awards

and informed the committee of the meeting to be held on Friday,

January 15 , tggg , g :30 a.m. to 4 :30 p.m. , in the conference

center, state capitol complex, with an expert from the state of
Delaware who would discuss problems and issues involved in
implementing child support guidelines.

Mr. Hylton moved that the rule 1ie over. The motion was

adopted.

Ms. Graham told the Committee that she had been unable to

meet with the Attorney General I s office regarding the rule
proposed by the West Virginia State Board of Registration for
Professional Engineers, Ru1es of the West Virginia State Board of
Registration for professional Engineers.

Mr. Hylton moved that the proposed rule lie over until the

next meeting. The motion was adopted.

Mr. Tucker told the Committee that Mr. Murphyrs motion to
reconsider the rule proposed by the Department of Commerce, Rules

B



Governing Public Use of West Virginia State Parks, State Forests

and state Hunting and Fishing Areas, was improper in that it was

not made at the next meeting following Committee action on the

proposed rule.

Mr. Murphy asked unanimous consent that the Committee

reconsider its action on the proposed ruIe. without object, the

committee agreed to reconsider its action. Mr. Murphy explained

that he would like to amend the proposed rule to require step

aside and doubling up on the state park golf courses. He said

that Commissioner Trocin of the Department of Commerce was

working on some language to amend the proposed ru1e.

Mr. Murphy moved that the proposed rule lie over until the

next meeting. The motion was adopted.

Mr. Mowery briefed the Committee on his research of the State

and Federal Freedom of Information Laws. In response to the

committee's inquiry, Rich Hartman, Director, Administrative Law

Division of the Secretary of State Office, informed the Committee

that the Department of Energy has not final filed its procedural

rule on Freedom of Information.

Ms. Pritt moved that the Department of Energyrs procedural

rule be brought before the committee for its consideration.

The meeting was adjourned..
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COHHTINIfi COT'NCIL/CONFERENCB OF AGEN T ErcCUTIVES/UNIITD NAY

NON-PROEIT TAXATION

POSITIOil PAPER

Background

Until 1987, non-profit organizations were not subject to the consuner
saLes tax for either the purchase or delivery of goods and services.
Agencies designated as 501(c)-g were exenpted fron such taxatlon since
they were operating for purposes other than the generation of profits.

. A bill was passed during the 1987 state legislatlve session which
restructured the overaLl tax system in West Virginia. This bill has been
lnterfreted by state tax officlals as renovlng the consuner sales tax
exenption for non-proflt organizations.

Issue

The state tax reforn of 1987 has led to the lnposltion of a tax
burden on non-profit groups which they had previously not been encumbered
with. These organizations for the first tine are belng forced to collect
the state consuner sales tax on the dellvery of goods and services to
their client groups. They are also being forced to pay this sales tax on
the purchase of goods and services.

The question ls whether it was the legislators' lntent to lnpose such
taxation on non-profit organizations. If such intent did not in fact
exist, the question then becomes whether state tax offlcials are over-
reaching their authority in lnterpreting the bill contrary to legislative
intention.

III. f,eed

Most non-profit orgadizations provlde services which by their very
nature do not lend thernselves to normal for-proflt business adninistra-
tion. Due to the various speclal populations targeted for these servlces,
there is no expectation that a profit will be generated. In fact, the
econonic resources available to such organizations are currently so scarce
that, if anything, deficits are the nost conmon occurrence, not profits.

Due to this limited resource base, any additional expenJe simply
reduces the funds available for service delivery. Thus, the imposltion of
the consuner sales tax on non-profit organizations sinply diverts re-
sources way fron those social functions for which they are incorporated.

If these agencies are requlred to tax the delivery of thelr goods and
services, then not only do they incur adninistrative costs but their
client groups are forced to pay the additional costs associated wlth the
tax. Due to the regressive nature of the sales tax, it tends to fall

I.

II.

(Over)



hardest on those least able to afford the additional expense, the very
groups generally served by non-profit agencies.

The paynent of the sales tax on the purchases of non-profit organi-
zations creates an even nore direct drain on their linited resources.
Each additional dollar spent by these agencies to pay the sales tax
represents a dollar which cannot be spent on providing aid to those in
need.

IV. Reledy

Sone forn of governnental resolutlon ls required to cfear up the non-
profit taxation problen, Organlzations which do not operate to generate
profits should not be subject to the state consuner sales tax. Adninis-
trative, judicial, and/or legislative renedles should be employed to
resolve this situation by reinstituting the non-profit exemptlon.

V. Gosts

Since the law has only been in effect since July 1, 1987, there are
no reliable figures available as to the costs involved ln exenpting
non-profit organizations fron the consuner sales tax. There are therefore
no data currently available concerning the impact of this change on state
tax collections or on the budgets of the agencies affected.

VI. Recornendation

The Conmunity Council of Kanawha Valley/Conference of Agency Exeeu-
tives/United Way should support whatever governnental remedies are
necessary to restore the tax-exenpt status of non-profit organizations in
the state of West Virginia. Administrative, judicial and/or legislative
resolution of this issue should be sought as soon as possible.



STATE OFWESTVIRGINIA

DEPARTMENT OF ENERGY
I 6 I 6 WASHINGTON STREET. EAST

CHARUSTON. WEST VIRGINIA 253 I 1

TEI,EPHONE: 348-36@

ARCH A MOORE. JR.
GOVERNOR

KENNETH R. FAERBER
COMMISSIONERJanuary 12, 1 988

The Honorable Larry A. Tucker
Senator
The Honorable Thonas A. Knight
Delegate
Legislative Rulemaking Review Connittee
Roon M 438
State Capitol Conplex
Charleston, West Virginia 25505

Dear Messrs. Tucker and Knight:

You have before your connittee proposed regulationsrelating to this Departmentts Surface Mine Reclamation
Program. As you are aware fron discussions in previous
conmittee neetings, the action we have taken in filing this
regulatory reforn package is mandated by federal
requirements that our regulations be consistent with federalprovisions. A recent infornal review of the proposed reforn
package by the Federal Office of Surface Mining (OStl) has
resulted in their deterruination that although approxinatelysixty percent of the inconsistencies have been sitisfied,
there renains a nunber of outstanding issues to be resolved.
These issues have been outlined to ui in a letter from the
OSM regional office dated Decenber 1 8, 1 987. Since that
time, we have net with OSM in an effort to resol-ve these
issues and of those that were discussed, we have reached
agreenent on all of them. We are continuing our discussions
with OSM and expect to conclude this proces- in the near
future with the same 1evel of success. I have attached a
copy of a letter fron Mr. James C. Blankenship, Jr.,
Director of OSM's Charleston field office, in-support of the
foregoing.

It is ny understanding that your conmittee has
scheduled review of the reforn package on January 12, 1 988.
Unfortunately, our discussions with OSM will result in
several amendments to the package before lou, and we are not
prepared at this tine to submit to the comnittee a conplete
description of the required amendments.

i5l



The Honorable Larry A.
The Honorable Thonas A.
Page two
January 12, 1 988

Tucker
Knight

Therefor€, 
_ r nust ask that the committee delay actionon"this proposal until we conclude our discussions'with osManc 9an present to you a conplete package with allanendnents. r think the comrnittee' shoufd be advised thatapproval of this 

- 
proposed regulatory package during thecurrent legislative session is impoitint to the cilizens ofthe state of west _virginia. we hive the ful1 support of osMin this effort and wilh the continued support attb'c-ooperation of the connittee, we will acirieve this nutual

ob j ective .

I ask fol your favorable consideration of this request.If r can be of further assistance, please feel free toadvise.

Sincerely,

K'enneth R. Faerber
Connissioner

KRF: cc

".;J



United States Department of the Interior
OFFICE OF SURFACE MIMNG

Reclamation and Enforcement
503 Morris Street

Charleston, WV 25301

JAN 12 1988

Mr. Kenneth R. Faerber, Conrmissloner
Irlest Virglnia Department of Energy
1615 Washington Street, East
Charleston, I{est Vlrginia 25311

Dear Mr. Faerber:

We wish to exPress our appreciation for the cooperation of your staff atour January 7 neeting durlng which the cornments relating to your proposedregulations were dlscussed. As your staff may have informed. you, weconpleted dlscussion on about flfteen percent, of the com.ents and wereable to reach a resolutlon on nearly e.rery issue.

Although discussion of each indivldual issue is very tlme consunlng, wewish to agaln express our cornmitment to conpletlng ihe process La a tlne1ymannero We are aware of the time constraints placed on the Departnent ofEnergy due to consideratLon of the proposed reiuLatl_ons by the 19ggLegislature and want to assure you that we wili make everi effort to workwith you to all-ow submisslon of a final package to the tegtslature in timeto ensure approval. Based on the results of our first neiting we feelconfident that most, if not ar-l of the issues can be resolved..

We look forward to continuation of our dLscussions and are prepared toneet dally untLl the issues are resolved.

In Reply Refer To:
4320
INE I

Sincerely,

&^*-An,ry^
James C. Blankenship, Jr., Director
Charleston Ftel_d Office
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CHARLES G. BROWN

ATTORNE" JENERAL

STATE OF WEST VIRGTNTA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 25305

(3041 348-2021

tiecember 23, L987

CONSUMER HOT LINE
(aoo) 36a.aaoa

Harry L. Buch, Chairman
West Virginia Racing Commission
Suite 310
Charleston, -ltlest Virginia 25301

Dear lvlr. Buch:

This witl acknowledge receipt. of your letter of October 9 |
1987, in which you request the opinion of the Attorney General
with respect to the authority of the West Virginia Racing Commis-
sion. The specific question raised is whether or not the West -

Virginia Racing Conunission may through the promulgation of rules
and regulations regrulate -the- fees paid to jockeys. - .

The authority of the West Virginia Racing Commission to
regulate the racing of horses generally is found in Chapter L9,
Article 23 of the Cod.e of West Virginia of L931r ds amended
(hereinafter Cod.e) . The West Virginia Racing Cornatission is .

established. by Code L9-23-4. The Powers and authority of the
Racing Commisiion are found. in Code L9-23-5 which provides in
full as follows:

rrThe racing commission shall have full
jurisdiction over and shall supervise aI1 horse
race meetings, all dog race meetings and all
persons involved in the holding or conducting -of
horse or dog race meetings, and, in this regard,
it shall have plenary power and authority: -'

" (1) To investigate applicants and determine
the eligibility of such applicants for a-Iicense
or permit or construction permit under the provi-
sions of this article;

" (2) To fix, from time to time, the annual :

fee to be paid to the racing commission for any
permit required under the provisions of section
lwo tS L9-23-21 of this article;
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'(3) To promulgate reasonable rules and
regulations implementing and making effective the
provisions of this article and the powers and
authority conferred and the duties imposed upon
the racing commission under the provisions of this
article, includirg, but not limited to, reasonable
rules and regulations under which all horse races,
dog races, horse race meetings and dog race'
meetings shall be heLd and conducted, aII of which
reasonable rules and regulations shall be promul-
gated in accordance with the provisions of article
three tS 29A-3-L et seq. l, chapter twenty-nine-A
of this Code;

': (4) To register colors and assumed names and
to fix, from time to timer the annual fee to be
paid to the racing commission for any such
registrationt *

" (5) To fix and regulate the minimum purse to
be offered during any horse or dog race meeting;

'(5) To fix a minimum and maximum number of
horse races or dog races to be held on any respec-
tive racing d.y;

" (7) To enter the office, horse racetrack,
dog racetrack, kennel, facilities and other places
of business of any licensee to determine whether
the provisions of this article and its reasonable
rules and regulations are being complied. withr and
for this purpose, the racing commission, its
racing secretary, representatives and employees
may visit, investigate and have free access to any
such office, horse racetrack dog racetrack,
kennel, facilities and other places of businessi

" (8) To investigate alleged violations of the
provisions of this article, its reasonable rules
and. regulations, orders and final decisions and to
take appropriate disciplinary action against any
Iicensee or permit holder or construction permit
hold.er for the violation thereof or institute
appropr5.ate lega1 action for the enforcement
thereof or take such disciplinary action and
institute such legal action;

" (9) By reasonable rules and regulations, to
authorize steward.s, starters and other racing
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officials to impose reasonable fines or other
sanctions upon any person connected with or
involved in any horse or dog racing or any horse
or dog race meeting; and to authorize stewards to
rule off the grounds of any horse or dog racetrack
any tout, bookmaker or other undesirable indivi-
dual deemed inimicable to the best interests of.
horse and dog racing or the parimutuel system of
wagering in connection therewith;

" (10) To require at any time the removal of
any racing official or racing employee of any
Iicensee, for the violation of any provision of
this articler any reasonable rule and regulation
of the racing commission or for any fraudulent
practice;

" (11) To acquire, establish, maintain and
operater or to provide by contract for the main-
tenance and operation of, a testing laboratory and
related facilities, for the purpose of conducting
saliva, uri-ne and other tests on the horse or dog
or horses or dogs run or to be run in any horse or
dog race meeting, and to purchase all equipment
and supplies deemed necessary or desirable in "'
connection with the acquisition, establishment,

'maintenance and operation of any such testing
laboratory and related. facilities and all such-
tests i

" lL2) To hold up, in any d.isputed horse or
dog race, the payment of any purse, pending a
final determination of the results thereof;

u (13) To require each licensee to file an
annual balance sheet and profit and loss statement
pertaining to such licensee's horse or dog racing
activj-ties in this State, together with a list of
each such licenseers stockholders or other persons
having any beneficial interest in the horse or dog
racing activities of such licensee i -

" (14) To issue subpoenas for the attendance
of witnesses and subpoenas d.uces tecum for the
production of any books, records and other perti-
nent documents, and to administer oaths and .

affirmations to such witnesses, wheneveri in the
judgi"ment of the racing commission, it is necessary
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to do so for the effective d.ischarge of its duties
under the provisions of this article;

" (15) To keep accurate and complete records
of its proceedings and to certify the same as may
be appropriate;

n (16) fo take such other action as may be
reasonable or appropriate to effectuate the
provisions of this article and its reasonable
rules and regulations;

" (17) To provide breeders' awards, purse
supplements and. moneys for capital improvements at
racetracks in compliance with section thirteen-b
tS 19-23-13b1 of this article.

'The racing commission shall not interfere in
the internal business or internal affairs of any
licensee. t'

It is a clear rule of Iaw in West Virginia that administra-
tive agencies such as the West Virginia Racing Commission have
only those powers which are expressly conferred upon them by .

statute or which arise out of necessary implication from those
Powers expressly conferred upon them by statute. Mohr v. Count
court of cabell countv,._:.-45_:!-{._. va._ ,37'7, 115 S.E.2d-ToFTl96OJ .

If the West Virginia Racing Conunission has the power to
establish regulations governing the fees paid to jockeys, that
power must be expressly conferred upon it by statute or arise by
necessary implication from a power conferred upon the West
Virginia Racing Commission by statute

The Legislature has the authority to regulate horse racing.
Hubel v. West Virginia Racing Commission | 376 E_. Supp. 1 (S.D.

ir. 1975) . --itre Legisla-
ture by enacting Code L9-23-l et seq. permitted horse racing
under the supervision and contiol-EE the State of West Virginia
through the West Virginia Racing Commission. State ex rel.
l'lorris v. west virginia Racing Commission, t:sFVffiss
ggnmigE+o+, 13s w.
Clark, 444 E. Supp. LO77 (N.D. w. Va. 1978) . rn a@ti-g Tts
authority to regulate horse racing to the West Virginia Racing
Commission, the Legislature is not, required, to "set up standards
for the guidance of such board.s and commissions in the use and
the application of the power granted. " State of W. Va. ex rel.
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ivlorris v. West Virginia Racing Commission, ibid, at 192-193. "As
a@nt (of horse

racing) to a racing commission, and. gave it complete power to
adopt rules and regulations therefor. " State of West Virginia ex
rg1. I$orris v. West Virginia Racinq Comm
The adoption of a regulation by the West Virginia Racing Cormnis-
sion is a "plain exercise of naked, but necessary, power to
control a business which, in its very nature requires strict
control. "

Code 19-23-6 provides, in pertinent partr Ers follows:

"The racing commission shall have full
jurisdiction over and shall supervise aII horse
race meetings, aII dog race meetings and all
persons includ.ed in the hold.ing or-conducffig of
horse and dog race meetings, and, in-thfs regard.,
it shall have the plenary power and authority:

"(3) To promulgate reasonable rules,and,_:-. =

regulations implement,ing and making effective the
provisions of this article and, the powers and the
duties imposed upon the racing coirunission, under
the provisions of this article, includirg, but not
limited to, reasonable rules and regulat.ions under -
which all hoF@ dog races, horse race
meetings and dog race meetings shall be held and
cond.ucted, aII of which reasonable rules=;A
regulations shall be promulgated in accordance
with the provisions of article three * * *,
chapter twenty-nine-A of this Cod,e;

'(15)
reasonable
Provr-sLons
rules and

To take such other action as malz be
or appropriate to effectuate the
of this article and its reasonable

regulationsi * * *n (Emphasis added..)

It was the clear intention of the legislature to give the
West Virginia Racing Commission broad powers to regulate the
horse racing industry. The Legislature has the authority to
delegate broad. police po$rers to regulate the horse racing industry
to the West Virginia Racing Comnrission without providing or
setting up standard,s for the guid.ance of the Commission. State
ex reI. Morris v. West Virqinia Racinq Cormnission, supra. Tf,e-
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express authority granted to the Commission is broad enough to
permit the West Virginia Racing-Commission to promulgate rules
and regulations establishing a minimum fee to be paid to jockeys.

Although the Supreme Court of West Virginia has never
addressed, the issue, several other jurisdictions have add.ressed
the issue of whether or not a racing commission under color of a
general statute may regulate jockey fees. These jurisdictions
have uniformly held that the test of whether or not a racing
commission with general powers to regulate the horse racing
industry may promulgate regulations regarding the fee to be paid
jockeys is whether or not the regulation has a direct relation to
horse racing. State Racing Commission v. Robertson, 17 2 N.E.2d
628 (Ohio, L960); Biann d., 1946l i
Euster v. Eag1e Downs Racing Asbociation; 677 F.2d 992 lL982li
Horsemen's Benovolent and Protective Association v. PennsvlvarHorsemen's Benovolent and Protective Association v. Pennsylvania
Hor€e Racing Commission, 530 F. Supp. 1098 (1982); Gilligan v.. SUPP.florse Kact_ng uommlssLon,
Pennsylvania Horse Racin

; qarrl-gan v.pennsif-vffig commission , 432 A.2d 275 lfg€fll
Gillican v. Pennsylvania Horse Racinq Commission, 422 A.2dGilligan v. PehnsyLffiq Corunissiont 422 A.2d 487
1f980); Collella v. State Racing Commission, 274 N.E.2d 331trvduri uorJ-etra v. ljEat'e Kacrn9 wt zt4 N.r;.20.55L
(1971); . Vandervoort, 273(f971); Department of Business Regulation v. Vandervoortt 273 __
So.2d. 66 (19721. The jurisdictions are split with the majority
of jurisdictions hold,ing that the payment of fees to a jockey is
an appropriate matter for regulation. However, Florida has held
that the payment of fees to a jockey is not a subject of regula-
tion. Department of Business Regulation v. Vand,ervoort, iq.

The West Virginia Racing Conurission is authorized to make a
determination that a minimum fee for jockeys is necessary and
d.irectly related to the conduct of horse racing. Accordingly,
the West Virginia Racing Commission has the authority under its
general enabling act to promulgate a regulation establishing a
minimum fee for jockeys. Further, the language of Code L9-23-6
emphasized. above expressly authorizes the West Virginia Racing
Commission to regulate aII aspects of the conduct of horse races.
It is the opinion of the Attorney General that the West Virginia
Racing Comrnission may regulate the minimum fee pai-d to jockeys by
administrative regulation.

Very truly yours,

CHARLES G. BROWN
Attorney General

\LAII I
AM ) l+r"UV,,'- soliciror Generar
-\)v 

-_/ 
L/

STEPHEN D. HERNDON

sDH/k/b

By



Wheeling, West Virginia, z6mg
S. PENN & STONE ST.
PHONE 3O4.232'5O5O
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A SPTIAI REPORT ON

THE EF'FECT OF H.B. 2367

The.follcmring is a year<rd report that gives an cnzenal-J- view of the effesLs

of House BIII 2367.

Under this new lar^r, $L05,1-55 r,rns generated activities.

Hcn€ver, ogden AILied provided increase in

nnrketiag activities $1-38,

Ccmruissions increase of

a]'l attributed to House BLL]- 2367 .

nen grew to an a'11 tjne high of $3,527,383.L2,Ptrses

:ncreasd# 8l-,570.98 over the anor:nt of pr:rses paid in L986.

Dre to the closing of the Bri-dgetrnrt Bridge on l"lcrch 3L, 1987, and ttF added:'
ccnpetition frcrn Sjnn:lcast ard. Tele-Bet Wagering at The lvledcnrvs, Wheeling Dorns

oqnnienced a snaller total trandJ-e jn l-987 as ccrnpared to l-986

Mlchael H. Romalne
GeneralManager

or an

=."t, 
t',,- ' Urden House Bi-|1 2367, Wflee1jng Dcnvris paid 5681-,268.0-3't6,'!ry'.".'1-$tatg;of,'West

,, ...--.;-,,;V,ir!fini"a r4nn the conclusi.on of tfe 1987 racing sea9on.. T=anoqt.re].eselts'.- ',,1.
:,-:::a;.::-.'::-

the figrnes needed to provide the minjmnn ccnralssion prcnrised to the State of ' 
,

lji':j,:i-'ldlest virginia as guaranteed by this BiIt, $6,848,O23;47.
.l

.:;;'..,:, I would,life to inform this Ccnmittee ttlat as a part of,,tltis J4!q, a Capital

.Inpr.orrenent F\rtd of $525,773 was ssl aside irr-L987.



\fi/heeri

Mlchael H. Romalne
GeneralManager

.,.iil..,l.tji''''' ,.ij

has nnde in West Virginia, but morgo,;,g1ffi-ffi
".rl;iii1;;1#iH;i 

r,+

Wheeling, West Virginia, 26n)g
S. PENN & STONE ST.
PHONE 304.232-5050

The increases

Wheeling Downs has planned ard is cun:ently jnvolved irr tfle construction of

30,000 square feet of bui]djng at an estimated cost of $5,000,000. Ttlis w:LLl

eeate a true Clubhouse effect, giving us a nnrch up-graded faciJity, not only in

respect to size and atrnosphere, but allowing us to be more ccnpe.tititre with the

added ccnpetition cr:eated by Itle l4eadcnus.

These factors, I believe, strow tke racmg

in ptrses most defjnitely

resent our product

that exist in tfle Wheeling-Pittsbr:rg Errea, the increased ccnpetition, adverse

weather conditions during wjnter months, the attrition of bettors o'ver long periods

of tinb. A prine exarple of ttr-is i.s tfe fact that the nnrtuel hard"le jrr L985 was

L2 mjl-lion dollars ]-ess than the handle jn 1984. Increased ccnpetition frcrn

existing ccngntitors and the gtrcng possibilitlr of a<tditional. ccnqntition frcrn

' ne\^r sources frakes it inperative that this facility be rpgraded. We are ncr'r in a

reconstruction.process.'And orr erdeanroring to keep the track otrnn drning this
l

reconstruction period., vfriich is approxjmately one year. We are of the'opinion

that the jnconveniences eeated thereby wiI]. have a substantial effect on the

total mutr:el handle dr:rlng th:is period.



Wheeling, West Virginia, zffios
S. PENN & STONE ST.
PHONE 304.232-5050

Mlchacl H. Ronalne
GeneralManager

Any excess profits anticipated by reason of ttris legi-sJ-ation !,r:iIL be plcnrred

back fon several years jn order to make this facilitlr ccnpetitive:,

The capita-l improrrenent find and the capital improvenents to r'vtrich we are

ccnnritting w-iIL only prorze to enhance or:r busjness in the years alead.

-
-
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SPrcIAL REPOFT
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RULE MAKING RE\ruEW CCD{I4ITTEE

ON

TRT STASE GREYTIOUM PARK

Janua:r1' 12, L988



SPEC]AL REPORT

ON

TRI STATE GREYHOUND PARK

This special report was prepared to provide nernbers of the legislature a synopsis

of the progress made during I9B7 at Tri State Greyhound Park sjlce passage of H.B. 2367

that provided for changes in the ccrnnission frorn pari-nn:tr.re1 pmJ-s.

The purpose for this legislation was to provide increased funds for the assoc:latj-on

to:

l. majntajl and jncrease Enploynrent J-eveJ-s and to avoid layoffs;

2. retjre ocisting Debt or al-l-ow capi.tol improvenents;

3. jlcrease dog Pr:rse;

4. extend Marketing efforLs.

The law becane effective on April 3, changing tfle purse frqn 38 to 3.758 arul added

.038 ta< for the Departnent of Highrways. Hourever, the jns:eased ccmnissions fon the

assrciation (Tri State) were not avaiLabl-e until l4ay 4, L987. Thus, Tbi State has only

had eight months to operate with any increased fi:nds.

A review of the four major purposes for the legislation are asi follous:
'nelotnvm.rt

Ttl State Race Track operatj-on provides djrect ernplolrnent for over 400 ernpJ.oy-

ees. 'This jncl-udes the Association, the concessionaries, arrd the kennel ognr-

ators. Most jrntrrcrtantly, the thrreat of layoffs was avoidd 'ard the eq>Ioy-

nent levels su:rently are above L986. Tbj- State had a lcn'r of 223 emlflcryees '

in February, L987, and has steadily increased with a peak of 249 in August.

The attached chart showing pa1moll wages, reveald that f"i State alone paid

O $2,407,000 jn Lg87, an increase of $104,000 over L986. This represents a change

of several parE-tine enployees to fuIL.tjne, and an individual salaqir increase

of approximately 5?.



DEBT SERV]CE

The legislature mandates that 25? of the increased ccnrnissions dj-fference

be set aside for debt senrice. Thi-s amor:nted to 9558,137 jn L987. Tri

state, as shown on the attached chart, has spent aFproximately 93,550,000

for debt service. Tlre jlterest alone was 51.65 m:i-l-Iion. Without the new

legislation, Tbi State would not have been ab]-e to refjnance or to meet its

debt obligations.

DOG PURSE

Thre increased Purse conmission for l-he kennel operators has provided an

jacrease to them of $364,280 or an jrcrease of L4.58 over previ-ous year,

See attached cknrt.

This jncrease enabl-ed us to have more qraded. dogs and successfirl kennel

oPer4tions and better guality racing. Better.rac5ng attracts more custqrers

and ul-tjrnately raises the handle. Also, several loca-t kennel operations

have devel-oped.

MARKETING

The legislation provides for 5? of the increased ccmrulssion difference to

be set aside for expanding markethg, this amor:nted to $11L,624 in Lgg7.

see attached charb, which shows Tbi- Statets increased slnnding.

To opand our market to mone potential custcmers, ure have used the rytditional

advertising funds provided by the legislatr:re as weIL as our eristing firnds

to develop a $780,000 market strategy that inc}:des the fo1lowjng lnints:
- 70 new billboards jn lGntuc\r, West Virginia, and Ohio

- 30 Station radio blitz in Northeastern lGntuc\r

- Develop and run new radj-o and TV spots jn nnrkets never before reached

- Make saLes ca]]s i3 North CaroUna, South Carolina, Ohio, l4ichlgan,



Indiana, IlJ-jnois, Kentuclqr,'Iennessee, Virginia

- Conducted out-of-state bus group market places to attract more motor

coach business frcrn Detroj-t, Cincilnatj-, Clevel-and, Colunbus, and.

Indianapolis

- Developed Southwestern VJrginia contacts

- Advertised more heavily in sr:rrounding states

Tlrese expanded marketing efforts were necessarlr to counter a dovmward trend

h l-ocal- attendance which began in Januarry, L987, as our state econornlr began

to becorne more uncertain.

The sal-es ntrnbers, or handle, at a race track are very'nnrch dependant on outside

factors, such as the area econcnryr, ernplolment, r^reather conditions, and conSretition

for the excess leisure do]-lar.

These factors, cen cause a deviation jn the trand]-e ard histonically harre shcr$rr

tLte States race track business to fluctuate foLlcxad-ng econcrnic trends of the State.

An exarnple of thris would be Wheeljng Doruns l-985's reduction of gL2 miJlion jn its
pari-mutuel pool as ccrntrnred to 1984.

Tri State was successfuL jn attracting custcxners frcrn outside our local nrarket

area and used increased advertising dolJ-ars as a neans to jncrease its busjness.

ttlrile lottery sales (off 338), liquon sales (off appro<imately 452), and retail
sales are aLl- dcmn dranratically, it is jndeed encouragjng that fbi Staterg handf,e was

$81,080,000 in L987, and prcnrided $4,934,L44, or 6.LB to the State of lr[est Virginia in

pari-mutuel ta<es. In a tjne $7hgn e]'l other ta< revenue sourceg are down, state

O 
revenues frcrn dog racing rernain constant, as reguired by the new legisJ.ation.



'*oan"t 
important side of the legisLation, as you knour, guaranteed. the State

revenue frorn both dog tracks, and although \^/e are off sU-ghtly, the State received

O j-ts ful-l amount of g11 ,874,II7 .

Whil-e the attached chart will show the effect of ttre new .Iegj-sJ-atj-on on the

operation it is lmportant to note that the additional funds ralere used fon employee

wages, debt senrice, jncreased marketing, ircreasd dog purse, and captiol irry>rove-

rnents and jncreased operatiag expenses. No funds rrere used for distribution or

profits for any stocldrolder.

I3riefly, thj-s report has outJ-irred Trj- State's acccrnplisturents wj-th this legis-

lation in the last eight months. Obviously, this short lnriod of tjne has not pro-

vjded us nor you with enough operating oq>erience to fully assess this legislatj-on.

The legislation also a] l ows Tbi State to autcnratically reduce the ccrnrrission take-out

if it becornes detrinental.

Duriag.this short period, ttere has been enough positive response to encotr-

age nEulagerTpnt and to urEe you to give ttuis legislation sufficj-ent tine so as its

effects can be fuJ.ly eval-uated.

In. sr:nmary, it is fajr to state that although the new legislation becane effect-

ive in May, Ig87, it is far too soon to predict that the ccnmtssion take-out has

negatively affected the handle.

Any conclusion that the ccnmission structure needs to be dtanged wlthout taking

jnto consideration rnany factors jac}-rding the present econcnuic conditions is simply

unfounded



TRI STATE COVIPARATIVE AI{AIYSIS

IIANDLE (Gross Wagering)

TCIAL Csnnissions and Breakage

$

$

$

$

D

s

L986

83,959,225

13, B4B, g16

L987

8L,080,048

15 , 605,599

DIFFERENCE

(2,879 ,I77 )

L,756,783

9o

rNC. / ( DEC

(3.43)e

12.69 ?

State Tax $

Daily State Fee

County Tax

Highway Department Ta<

'I'rack Provided Stakes

State Provided Stakes

Dog Purse

Balance Avail. for Operation

4,934,L44

46,050

83,959

-0-

-0-

125,000

2,5r8,977

6,L40,692

$ 4,934 ,L44

46,350

8L,o8o

180,37L

25,000

-0-

2,883,25L

7 455,4O3

$ -0-

300

(z,elg)

180,371

25,000

( i.25,000 )

364,280

L,3L4,7LL

MAJOR EXPENSES:

Payroll Wages

Payroll Taxes and Benefits

l4arketing and Advertising

Debt Service:

Principle

Interest

Tt)rIAL Debt Senrice

ilities

2,303,046

4L4,935

587,049

448,035

L,835, 689

2,283 0724

37s;781

$ 2,407,L53

441,000

888,000

L, go0,00o

L,650,000

3,550,000

400,000

LOA,LO7

26,605

1,,25I,965

( 85, 689 )

L,266,276

4.522

6.4L2

279.002

( L0.00 ) I
55,009

$

300,951 51.008

Ut

o
24,219 6.442

Dog Urine Tests 87,390 88,000 610 .072



JANUARY 27



TENTATIVE AGENDA

LEGISLATIVE RULE-MAKTNG REVIEW COMMITTEE

January 27, 1988 10:00 d.m.

coM!{rrrEE MEETTNG ROOM, M-438

1. Approval of tvlinutes Meeting January L2, 1988

2. Unfinished Business - Motion by Delegate Pritt to
call up procedural rules of Dept. of Energy

3. REVIEW OF LEGISLATIVE RULES:

1. Dept. of Energy - Surface Mining Reclamation
Regulations

2. Health Care Cost Review Authority - Exemptions
from Certificate of Need Review

3. WV Dept. of Labor - Wage Payment and
Collection Act

4. Dept. of Human Services Guidelines for Child
Support awards

5. Civil Service System - Rules and Regulations
of the Wv Civil Service System

6. WV St. Bd. of Registration for ProfessionaL
Engineers Rules of the WV State Board of
Registration for Professional Engineers

"7. Dept. of Commerce Rules Governing Public Use
of WV State Parks, State Forests and State
Hunting and Fishing Areas

8. State Board of Examiners of Land Surveyors
Rules and Regulations for the practice of land
surveying in WV

3. OLher Business:



Wednesday, January 27r 19gg

10:00 11:00 A.M. Legislative Rule-Making Review Committee

Dan Tonkovich, Robert "Chuck" Chamberst
ex officio nonvoting member ex officio nonvoting member

Senate House

Tucker, Chairman
Boettner
HoImes
Tomblin (absent)
Harman (absent)
Hylton

Knight, Chairman
Burk
Murphy
Givens
Fairclothpritt

The meeting was called to order by Mr. Knight, Co-Chairman.

The minutes of the January L2, 1988, meeting were approved.

Mr. Tucker requested that the motion by Ms. Pritt on

unfinished business be placed at Lhe bottom of the agenda until
Ms. Pritt could be available.

Mike Mowery, Committee Counsel, explained that the rule
proposed by the Department of Energy, Surface Mining Reclamation

Regulations, is about to be refiled with the committee, having

been modified by the Department in response to comments from

Federal Office of Surface Mining. Roger Hall, Administrator of

the Department of Energy, updated the Committee on the proposed

rures progress and answered questions from the committee.

Mr. Tucker moved that the proposed rule 1ie over until the

next meeting. The motion was adopted.

Debra Graham, Associate Counsel, explained the status of the

rure proposed by the Hearth care Review Authority, Exemptions



from certificate of Need Review. John Kozak, counsel for HCRRA,

told members of the Committee that the modifications that he had

filed had been agreed upon by all parties.
Mr. Givens moved that the proposed rule be approved as

modified. The motion was adopted.

Ms. Graham explained why the rule proposed by the West

Virginia Department of Laborr Wage Payment and Collection Act,

had been laid over at the last meeting due to some Committee

questions regarding the statute. Andrew Brown, Assistant to the

Commissioner of Labor, explained the statutory problems and

answered questions from the Committee.

Mr. Tucker moved that the proposed rule

modified. The motion was adopted.

Mr. Mowery explained the current posture of
by the Department of Human Services, Guidelines
Awards. He stated that although the guidelines

be approved as

the rule proposed

for Child SuPPort

as drafted are a

good foundation they need further amendment. He told the

committee that both Judiciary chairmen have agreed to appoint

sub-committees to consider possible amendments and that because

of time constraints, he wourd suggest that the committee approve

the rule as filed.
Mr. Tucker moved that the proposed rule be approved. The

motion was adopted.



Mr. Tucker moved that the rule proposed by the Civil Service

System, Rules and Regulations of the Civil Service System' be

placed at the bottom of the agenda. The motion was adopted.

Ms. Graham reviewed her abstract on the rule proposed by the

West Virginia State Board of Registration for Professional

Engineers, Rules of the West Virginia State Board of Registration

for Professional Engineers, and stated that the Board had agreed

to several minor modifications.
Mr. Tucker moved that the proposed rule be approved as

modified. The motion was adopted.

Mr. Murphy asked unanimous consent to withdraw his request,

that the Committee reconsider the rule proposed by the Department

of Commerce, Rules Governing PubIic Use of West Virginia State

Parks, State Forests and State Hunting and Fishing Areas.

There was no objection. .

Mr. Mowery explained the one unresolved issue regarding

curriculum standards in the rule proposed by the State Board of

Examiners of Land Surveyors, Rules and Regulations for the

practice of land surveying in W. Bryant Bowman, Chairman of the

Board of Examiners, explained several needed modifications to the

language relating to curriculum standards and answered questions

from the Committee.

Mr. Givens moved that the proposed rule be approved with the

further modifications. The motion was adopted.



l'1r. Knight asked unanimous consent that the Committee

reconsider its acti6n on the rule proposed by the Racing

Commission, Thoroughbred Rules. Without objection, the Committee

agreed to reconsider its action. Mr. Givens pointed that all
interested parties had not been notified of the meeting. Mr.

Knight asked unanimous consent that. the proposed rul-e lie over

until the next meeting and that all interested parties be

notified.
Mr. Knigh

representing

Service Syste

rule proposed

Basford each

Mr. Tucke

proposed ru1

adopted.

The meet

t asked unanimous consent that Robert McCau1ey'

AFSMET' and Tim BasfordT Acting Director' Civil

m' be allowed to address the CommiLtee regarding the

by the Civil Service System. Mr. McCauley and Mr.

addressed the Committee and answered questions.

r moved that due to the convening of the Senate, the

lie over until the next meeting. The motion was

ng was adjourned.



ROLL CALL LEGI STJATIVE RULE-MAKING REVIEW COMMTTTEE

DAIE | /- 
"7- 

ftr
TIMEz /2,'aa4za.

Nzu4E Present' Absent
Chambers, Robert "Chuckrr, Speak

Knight, Thomas A.

Burk, Robeit W., JT

Givens, Roy E.

PrltE, Charlotte

Larry V. Faircloth

Murphy, Patrick H.

Tonkovlchl Dan, presldent

Tucker, Larry A.

Boettner, John rrsirf '--

Harman, C. N.

Ilol-nes, Darrell E.

Hylton, Tracy W.

Tomblln. Earl Rav

TOTAL

REI
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