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INSURANCE COMMISSIONER OF WEST VIRGINIA

EXIT CONFERENCE

We held an exit conference on October 7, 1899 with the Insurance
Commissioner of West Virginia and other representatives of the
Commissicner’s Office. All findings were reviewed and discussed.
The Commissioner’s responses are included in bold and italics in
the Summary of Findings, Recommendations and Responses and after

our findings in the General Remarks section of this report.



INSURANCE COMMISSIONER OF WEST VIRGINIA

INTRODUCTION

The Office of the Insurance Commissioner was first
established by the Legislature in 1887, with the State Auditor
named ex officio commissioner. In 1947 the Legislature, by special
act, established the COffice of the Insurance Commlssioner as a
separate department of State government. This act authorized the
Governor to appoint the Insurance Commissioner with the consent and
approval of Senate. As of 1357 all appointments are for a term of
six years, except in the case of a vacancy where the appointment is
for the unexpired term. In 1989 the Insurance Ccmmlssloner became
a part of the Department of Tax and Revenue.

The Insurance Commissioner is responsible for assuring
compliance of Chapter 33 of the West Virginia Code so that
consumers, insurance companies and their agents are protected from
economic and social losses. The Insurance Commissioner provides
services through eight sections. These sections and their

respective duties are presented bkelow:

Legal:

1. Provide legal representation to the agency in
administrative and court proceedings.

2. Give legal advice to the Commissioner and agency staff.

3. Conduct investigations on errant agents and companies.

4. Assist in promulgation of administrative regulations and
enactment of statutes.

S. Coordinate recelvership activities.
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Financial

4.

Conditions:

License all insurance companies and other authorized
entities.

Register purchasing and risk retention groups.

Monitor the financial stability and solvency of all
admitted entities.

Conduct financial examinatlons.
Collect taxes and licensure fees.
Forms:

Make approval/disapproval determinations on policy forms
for insurance policies sold in the State.

Make approval/disapproval determinations on Ainsurance
rates used In this State.

Make approval/disapproval determinations on marketing
materials used in soliciting insurance policies sold in
this State.

Conduct surveys and gather statistical data on the
companies’ claims, loss and rating histories.

Agent’s Licensing and Education:

1.

Issue licenses and subsequent renewals tec all agents and
adjusters.

Issue clearance letter and certification letters fox
agents and adjusters.

Administer the pre-licensing prcgram.
Administer the continuing education program.

Collect licensure fees.

Consumer Service:

l.

2.

Handle consumer complaints.

Provide counseling to consumers and other sectors of the
public regarding any insurance inquirles.
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Conduct informational seminars tc¢ community groups
throughout the State.

Conduct automobile seminars to community groups
throughout the State.

Consumer Advocacy:

1. Review all hospital rate increase requests before the
Health Care Authority or any court jurisdiction.

2. Review all hospital certificate of need request before
the Health Care Authority or any court jurisdiction.

3. Intervene at rate increase and certificate ¢f need
administration hearings held befeore the Health Care
Authority.

4. Perform direct monltoring of Health Maintenance
Organizations to ensure compllance of quality assurance
laws,

Administration:

1. Prepare the annual agency budget for the Commissioner.

2. Serve as the agency’s human resources liaison.

3. Coordinate the procurement process for payment of goods
and services.

4. Handle all travel arrangements.

5, Coordinate the records management process,

Information Systems:

Provide data processing support to the agency.

Serve as the focal point for hardware and software
strategies.

Address short and long range planning of agency data
processing needs.

Acts as an agency liaison in data processing matters.
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INSURANCE COMMISSICNER OF WEST VIRGINIA

SUMMARY OF FINDINGS, RECOMMENDATIONS, AND RESPONSES

Separation Pay Calculations

1.

The Insurance Commissicner’s Office calculated separation
pay based on procedures set out by the Division of
Personnel. We calculated separation pay based on Attorney
General’s Opinicns No. 3, dated August 17, 1998 and No. 37
dated June 27, 1990. The differences between the two

methods totaled $819.48. (See pages 17-19.)

Lack of Effective System of Internal Controls

2.

During our post audit, it became apparent to us, based on
the observed noncompliance with the West Virginia Code and
other rules and regulations, the Insurance Commissioner’s
Office did nct have an effective system of internal
controls in place to ensure compliance with applicable
State laws, rules and regulations. We believe an effective
system of internal controls acts to alert management to
such noncompliance at an earlier date, thereby allowing

more timely corrective action.

Agency’s Response

No Response. (See pages 20-22.)



Premium Tax on Federal Floeod Insurance

3.

The Insurance Commissioner’s Office did not consistently
collect taxes on Federal Flood Write-Your-Own (WYO)
insurance policies written by insurance companies in this
State. As a result, the State did not zreceive
approgimately $45,000.00 per calendar year in premium tax
revenues during 1997 and 1998. Also, Additional Fire and
Casualty Insurance Premium Taxes of approximately
$15,000.00 per calendar year were not collected on WYO

policies during 1997 and 1998.

We recommend the Insurance Commissioner’s Office comply
with Chapter 33, Article 3, Sections 14, 1l4a, and 14d of
the West Virginia Code, as amended. We also recommend the
Office utilize the means available through Chapter 14,
Article 1 of the West Virginia Code to recover lost taxes

on federal flood premiums.

Agency’s Response

.The Insurance Commissioner does and will continue to
collect state insurance premiums taxes from Ilicensed
insurers writing Write-Your-Own federal flood insurance in
West Virginia. . . .We are preparing an update to our
written tax procedures to insure that insurance premiums

taxes on federal WYO flood insurance will be timely
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collected as permitted under fedoral law for 1999 and all

subsequent years. (See pages 22-29.)

Failure to Deposit in the Correct Fund
4, The Insurance Commissioner’s Qffice made seven deposits
totaling $33,773.51 into the incorrect funds during fiscal
years 1997 and 1998, As a result, the State or the
intended beneficiaries as designated by statute were

deprived of moneys due them.

We recommend the Insurance Commissioner’s Office comply
with Chapter 33, Article 3, Section 14d and Chapter 23,
Article 3, Section 22 of the West Virginia Code, as
amended. Also, we recommend the Commissioner’s COffice
reconcile deposits tec amounts recorded 1in the agency’s

accounting system.

Agenoy’s Response

.We believe the nomber of human errors and amounts
involved (i.e. 5 of the 7 erzrors were less than $500) are
immaterisl. . . . Further, we are im the process of
enhancing our data processing system which sbould
facilitate the tax administration system and zeduce the
likelihood of human imput errox in the future. (See pages

29-33.)



Examination Assessment Fees

5.

The Insurance Commissioner’s Office did not collect
examination fees totaling approximately $16,800.00 from
accredited reinsurers during fiscal years 13887 and 1398;
also, the Commissioner has not collected $11,550.00 for
examination assessment fees owed by six Risk Retention

Groups for fiscal years 1996, 1997 and 1998.

We recommend the Insurance Commissioner’s Office comply
with Chapter 33, Article 4, Section 15a and Chapter 33,
Article 2, Section 9(b){2) of the West Virginia Code, as
amended. We also recommend the Office utilize the means
avallable through Chapter 14, Article 1 of the West
Virginia Code to collect all past due examination

assessment fees.

Agency’s Response

The five (5) entities having Accredited Reinsurer
status on July 1, 1996, the six (6) on July 1, 1997, and
the sixteen (16) on July 1, 1998, have each been formally
notified that the $1,050 examimation fee has not been paid
for those prior pexiods. . . . These risk retention groups
hava been referred to Legal Division for collection of the
delinquent examination assessment fees for 1996, 1997 and

1998. (See pages 33-37.)

-9.



Surcharga Collections

6.

During fiscal years 1997 and 1998, +the Insurance
Commissioner’s Office billed companies $5,748.42 for
surcharges in excess of amounts reported by companies on
their Surcharge Report Forms. By projecting the results to
the entire population of surcharge collections, excess
billings are approximately $22,000.00 for the two years

tested.

We recommend the Insurance Commissioner’s Office comply
with Chapter 33, Article 3, Section 33 of the West Virginia

Code, as amended.

Agenoy’s Response

The audits preformed by this Office zrecomcile the gross
premiom collected amounts required by West Virginia Code
§33-3-33 to be repoxrted on the Insurance Premivm Surcharge
Reporting Form to the net premimm writtemn amounts insurers
are required to report on their annual financial statement
by Wast Virginia Code $33-4-14.... If the reconciliation
indicates that the company reported a gross amount on the
Surcharge form less than the net amount zeported on its
annual statement, the company is billed for the difference.

(See pages 37-39.}
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Tax Collections

j L

At least $62,000.00 in taxes were collected from Risk
Purchasing Groups during fiscal years 1897 and 1998.
Howewver, we were unable tc find the statutory authorlty
that permits the collecting of these taxes. Alsoc, tax
forms designed by the Insurance Commissioner iInstruct
companies to calculate taxes on a different tax base than

what is promulgated by statute.

We reccmmend the Insurance Commissioner’s Office comply
with Chapter 33, Article 32, Section 2 and Chapter 33,
Article 3, Sections 14, l4a, and 14d of the West Virginia

Code, as amended.

Agency’s Response

.A new form will be developed and require the Risk
Purchasing Group to report only its premimm volume and the
name of the insuring entity to this Offica. . . .We will
research the effects of amending the premium tax forms to

utilize the astatutory langmage. (See pages 39-44.)

Unlicensed Excess Line Brokers

8.

We found excess line insurance pollcies with an approximate
premium cost of $230,000.00 were obtained through

unlicensed excess line brokers.
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We recommend the Insurance Commissioner’s Office comply
with Chapter 33, Article 12, Section 10 of the West

Virginia Code.

Agancy’s Response

.We will develop a mnew andit procedure that will
identify all unlicensed insurance ocompanies that zreport
premiums writtem in the State. Inquiries will be made to
request idantification of any excess line brokers utilized
by these companies in the placement of this business....

(See pages 44-45.)

Erroneous Taw Credit
9. One insurance company was erroneously given a tax credit of
$22,084.00 during fiscal year 1998. An agency employee
stated the credit was recorded in error and the mistake was

probably an isolated instance.

We recommend the Insurance Commissioner’s Office comply
with Chapter 33, Article 3, Section 15 of the West Virginia
Code as amended. Also, we recommend the accounting records
of the Commisgsioner be adjusted to reflect the proper

amcunt due from the insurer.
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Agancy’s Responsg

The Agenoy’s accounting records have been adjusted to
properly refleot the amount of annuity tazas reported and

due Ffrom the insurer for 1997. (See pages 45-47.)

Failure to Follow Purchasing Requlations

10. ©On 11 occasions for purchases totaling $22,773.60, the
Commissioner’s Office avoided bid requirements by splitting
purchases among two or more invoices; also, on three
occasions for purchases totaling $7,621.638 the Insurance
Commissioner’s Office failed to have the required bid

documentation.

We recommend the Insurance Commissioner’s Office comply
with Sections 6.1.2, 6.1.1 and 7.5 of the Department of

Administration’s Agency Purchasing Manual.

Agenay’s Response

The firast ilssue addressed concerms splitting purchases on
eleven (1l1) occasions among two or more imvoices. This
practice has beem discontinued since notification by the
anditors during the audit that this was not an appropriate

practice. . . . (See pages 47-49.)
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Payment Before Services Were Rendered

11.

Thirty-seven Insurance Commissioner’s Office employees were
pald approximately $3,400.00 during fiscal years 1997 and
1998 for time that was not worked nor were the employees on

approved leave or holiday time.

We recommend the Insurance Commissioner’s Cffice comply
with Chapter 12, Article 3, Section 13 of the West Virginia

Code, as amended.

Agenoy’s Response
Regarding thils matter, we appreciate the auditors bringing
to our attention that this is not honored by state law.

(See pages 49-50.)
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INSURANCE COMMISSIONER OF WEST VIRGINIA

GENERAT. REMARKS

INTRODUCTIO

We have completed a post audit of the Insurance
Commissioner of West Virginia. The audit covered the period July
1, 1986 through June 30, 1998.
GENERAY, REVENUE ACCOUNTS

The following accounts were utilized by the Insurance
Commlssioner of West Virginia solely for depositing taxes, fines

and penalties, and examlination fees:

Fund
Number Desaription
04B0-508 ..eceeenveennnnnns Insurance Tax
04B0-530 (it iveeavisonnnss Examination Assessment Fees
0480-574 (i iieeettononnnanss Fire Marshall Tax
0480-584 ....ceeeeenvomnans Fines and Penalties

SPECTAT, REVENUE ACCOUNTS
All expenditures required for the general operaticns of
the Insurance Commissioner of West Virginia were made from the

following special revenue accounts:

Fund
Number Degoription
TI50-00L ..vveveeeensesacnns Examination Revolving Fund -
Personal Services
T130-004 ..t eennnnenannns Examination Revolving Fund -
Annual Increment
7150-010 tiveeennnceonnnann Examination Revolving Fund -

Employee Benefits
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7150-099 ..t ieienrrrennenns
7150426 ... iiiiiiiiiiiaas
7150640 ..ivveernernonnons
T101-00L ceververnernonnons
7151-004 ..iiennrernnnnnnss
7151-010 .iveenneenennnnnns
7151-098 ..iiiiieiiiinnnnns
7151-640 ..vvviiernnnnnnnns
7152-001 cevevevernnnnnnnns
7152-004 ..iievereernornonns
7152~010 cveeveveenannsnnnn
7152-0898 ciieeeieeseinerns
7152-319 (i ereernrnonnonns
7152-426 +ieiveerrennenanns

T152-640 ... iiiiineinenannn

Examination Revolving Fund -
Unclassified

Examination Revolving Fund -
Transfers

Examination Revelving Fund -
Departmental & Misc. Income
Consumer  Advocate Fund -
Personal Services

Consumer Advocate Fund-Annual
Increment

Consumer Advocate Fund -
Employee Benefits
Consumer  Advccate Frund
Classifled

Consumer  Advocate Fund -
Departmental & Misc. Income
Insurance Commission Fund -
Personal Services

Insurance Commission Fund -
Annual Increment

Insurance Commission Fund -
Employee Benefits

Insurance Commission Fund -
Unclassified

Insurance Commission FPFund -
Claims Against the State
Insurance Commission Fund -
Transfers

Insurance Commission Fund -
Departmental & Misc. Income

l

The following special revenue accounts represent funds

derived from taxes or surcharges. These revenues are set aslde for

specific uses as designated by statute:

Fund
Numbex
F155-009 L 4eiieennnsssons

T155-640 .t ieiecronnnns

7158-089 ...iiiverinnanns

Desaoription

Municipal Pension & Protection
1% Additional Tax Fund -~
Unclassified

Municipal Pension & Protection
1% Additional Tax Fund =
Departmental & Misc. Income
Fire Protection Fund -
Unclassified



T7158-640 ..iieirennnennas 1% Surcharge Clearing Fund -
Departmental & Misc. Income
7160-640 ..iveerteceocnnnns 1% Surcharge Clearing Fund -
Departmental & Misc. Income
COMPL.IANCE MATTERS
Chapter 33 and Chapter 29, Article 3, Section 22 of the
West Virginia Code generally govern the Insurance Commissioner of
West Virginia. We tested applicable sections of the above plus
general State regulations and other applicable chapters, articles,

and sections of the West Virginia Code as they pertain to fiscal

matters. Our findings are listed below.

Separation Pay Calaulations

The Insurance Commissioner’s Office calculated separation
pay for four employees based on procedures set out by the Division
cf Personnel. We calculated the separation pay based on the
Attorney General’s Opinions No. 3 dated August 17, 1988, and No. 37
dated June 27, 1890. The following table details the differences

between our calculaticns and the agency’s calculations.

{Agency Pay
Resignation Agency Caloculated Under
Employee Date Pay Pay Calculated Pay)
#1 7/31/96 $859.61 $898.44 ($38.83)
#2 12/31/%96 $6,738.47 57,396.74 ($658.27)
#3 9/05/97 $1,643.54 $1,722.18 ($78.64)
£4 c4/01/97 $7,165.16 $7,208.90 {543.74)

Totals $16,406.78 $17,226.26 (5819.48)
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Chapter 5, Article 5, Section 3 of the West Virginia
Code, as amended, states in part:

“. . .The lump sum payment shall be made by
the time of what would have been the
employea’s next regular pay day had his
employment continued. In determining the
amount of annual leave entitlement, weekends,
holidays or other periods of normal, non-
countable time shall be excluded, . . .”
{Emphasis added).

The Attorney General’s Opinion No. 3, dated August 17,
1988, concerning Chapter 5, Article 5, Section 3 of the West
Virginia Code, states in part:

“, . .Thus, although an eligible employee will
not be remaining on the payroll, but instead
will be electing and exercising his option to
lump sum payment; nevertheless, the calendar
month of the date of his last day on the
payroll and/or subsequent calendar months must
be used to determine the countable days
against which his accrued annual leave days
are applied and credited and the full month’s
salary for which he is entitled, such is to be
computed by first striking from comnsideration
as excludable, the aforesaid weekend days,
holidays, or other non-ocountable time, and
thereafter determining the fractional part of
the menthly salary which is to constitute such
lump sum payment, with the numerator thereof
being the accrued leave days of an employee
remaining and applicable in such month and the
denominator thereof being the countable days
of such month remaining after the aforesald
exclusions . . . ” (Emphasis added).

The Attorney General’s Opinion No. 37 dated June 27,
1990, concerning Chapter 5, Article 5, Section 2 of the West

Virginia Code, states in part:
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“Entitlement to accrued pro rata share of
increase owing on £inal day of employment. -
Considering that this section’s incremental
increase constitutes part of an eliglble state
employee’s regular pay for services previously
rendered, any such employee has & statutory
right to any accrued pro rata share of that
increment owing but not due on his final day
of employment. By entitlement to a pro rata
share, it 1ls meant that an employee who does
not work an entire fiscal year is entitled to
a fractional portion of the total inarement to
which the employee would have been entitled
had he been employed during the entire fisocal
year. . . .” (Emphasis added).

The differences were primarily due to the method used by
the Insurance Commissioner’s Office to calculate terminating
employees’ lump sum payments for accrued annual leave and pro rata
increment. According to an agency employee, the Division of
Personnel instructed the agency on the method to use in calculating
employees’ separation pay. This method, however, does not glve the
employees credit for holidays in determining the countable days to
which annual leave is applied. BAlso, pro rata increment payments
for cne employee were based on the terminating employee’s last full
incremental payment instead of a pro rata share of what the
employee would have received had he remained on the payroll the
entire year.

This is not a problem unique to this agency. This is a
statewide problem because spending units under the contrxol of the
Division of Personal do not consider the aforementioned Attorney

General’s Opinions for calculating separation pay.
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Lack of Effective System of Intermnal Controls

During the course of our post audit, it became apparent
to us, based on the observed noncompliance with the West Virginia
Code and other rules and regulations which governed the Insurance
Commissioner of West Virginia, the Commissioner’s Office did not
have an effective system of internal controls in place to ensure
compliance with applicable State laws, rules and regulations.

Chapter 5A, Article 8, Section 8({b) of the West Virginia
Code, as amended, states in part:

“The head of each agency shall:.

(b) Make and meintain records containing

adequate and proper documentation of the

organization, functions, policies, decisions,

procedures and essentlial transactions of the

agency designed to furnish information to

protect the legal and financial rights of the

state and of persons directly affected by the

agency’s activities. . . .”

This law requires the agency head to have in place an effective
system of internal controls in the form of policies and procedures
set up to ensure the agency operates in compliance with the laws,
rules and regulations which govern it.

During our audit of the Insurance Commissioner’s Offlce
we found the fellowing violations of State laws or other rules and
regulations: (1) Taxes of approximately $60,000.00 per calendar
year were not collected on federal flood insurance policies written
by insurance companies in this State; (2) Seven instances where
receipts totaling $31,773.51 were deposited into the incorrect

fund; (3) Examination fees totaling approximately $16,800.00 were
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not collected from accredited reinsurers during fiscal years 1837
and 1998; also, the Insurance Commissioner’s Office has not
collected $11,550.00 for examination assessment fees owed by six
Risk Retention Groups for fiscal years 1996, 1997, and 18%88: (4)
During fiscal years 1997 and 1998, companies were billed $5,748.42
for surcharges in excess of amounts repcrted by the company on
thelr surcharge report form; (5) We were unable tc find statutory
authority permitting the collection of at least $62,000.00 during
fiscal years 1997 and 1998 from Risk Purchasing groups; (6)
Approximately $230,000.00 of premiums were procured by unlicensed
excess line brokers; (7) An insurance company was erroneously given
a tax credit of $22,084.00; (8) On 11 occasions for purchases
totaling $22,773.60, the Commissioner’s Office avoided bid
requirements by splitting purchases among two or mcre invoices,
also on three occasions for purchases tctaling $7,621.69 the
Insurance Commissioner’s Office failed to have the required bid
documentatiocn:; (9) Thirty-seven employees were paid approximately
$3,400.00 for time that was not worked nor was it approved leave or
holiday time.

We believe, if the Insurance Commissioner’s Office had an
effective system of internal contrcls in place, management would
have been aware of noncompliance with the West Virginia Code at an
earlier date and would have been able tc take correctlve acticn in

a more timely fashion. The following pages of this report contailn
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additional information regarding the specific noncompliance with
the West Virginia Code which came to our attention.
Premium Tax on Federal Flood Ingsurance

The Insurance Commissioner’s Office did not consistently
collect premium tax on Federal Flood Write-Your-Own (WYO) insurance
policies written by insurance companies in West Virginla. As a
result, the State did not receive approximately $45,000.00 per
calendar year in premium tax revenues for 1997 and 1998. Necessary
documentation was not availlable to estimate lost tax revenues for
years prior to calendar year 1997,

West Virginia licensed insurance companies participating
in the WYO Program sell and service federal flood insurance
policies in their own names, while the federal government retains
responsibility for underwriting losses. According to reccrds
provided by the Insurance Commissicner’s Office for calendar years
1997 and 1998, 29 companies reported approximately $5.3 million per
calendar year for WYO federal food insurance policiles sold in this
state.

The Code of Federal Regulations Title 44, Chapter I,
Subchapter B, Part 62, Appendix A, Article III, as amended, which
governs the WYO program, states in part:

“A. The Company shall be liable for operating,

administrative and production expenses,
including any State premium tazes, . "

(Emphasis added)}.



Chapter 33, Article 3, Section 14 of the West Virginia
Code, as amended, states in part:

“Every insurer transacting insurance in West
Virginia shall . . . make a premium tax return
for the previous calendar year . . . The tax
is the sum equal tc twe percent of the gross
direct premiums, including dividends, by
whatever name called, on participating
policies applied in reduction of premiums,
less premiums returned to policyholders
because of cancellation of policies, and also
includes any additicnal tax due under section
fourteen-a{§ 33-3-1l4a} of this article. . . .”
(Emphasis added).

Chapter 33, Article 3, Section l4a of the West Virginia
Code, as amended, states in part:
“For the purpose of providing additional
revenue for the state general revenue fund,
there 1s hereby levied and imposed, iIn
addition to the taxes imposed by section
fourteen [§ 33-3-14] of this article, an
additional premium taz equal to one percent of

such gross direct premiums . . .” (Emphasis
added) ,

We also noted additional fire and casualty insurance
premium taxes of approximately $15,000.00 per calendar year were
not collected on WYO policies during 1997 and 1998. Additional
fire and casualty insurance premium taxes are deposited in the
Municipal Pensions and Protection special revenue fund (7153).

Chapter 33, Article 3, Section 14d of the West Virginia
Code, as amended, states in part:

“. . . there is hereby levied and imposed an
additional premium taz equal to cne percent of



N

gross direct premiums collected
(Emphasis added).

We were told by agency personnel that it has been the
Commissioner’s longstanding position {since before 1990) that WYC
federal flood premiums are exempted from State premium taxes by
federal law. Furthermore, we noted the Commissioner’s Office
granted credits to companies that remitted taxes for WYC federal
flood premiums.

After our inquiry in this matter, the Insurance
Commissioner’s Office conducted its own research and concluded that
WYO federal flood premiums should be included in the premium tax
base. As a result, we were told by an agency employee the Office
will begin collecting taxes on all WYO policies.

We recommend the Insurance Commissioner’s Offlce comply
with Chapter 33, Article 3, Sections 14, l4a, and 14d of the West
Virginia Code, as amended. We also recommend the Office utilize
the means available through Chapter 14, Article 1 of the West
Virginia Code to recover lost taxes on federal flood premiums.
Agency’s Response

The issue of the state tazation of fedsral flood insurance
program i1s a complicated issue and admittedly there was some
confusion by thia Offica during the period of the legislative
audit. Because of this confusion, we did seek a legal deotermination

confiyrming that state insurance premium taxes wexre due from
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licensed insurers writing Write-Your-Own flood insurance premiums
in West Virginia. The Insurance Commilssioner does and will
continue to collect state insurance premiums taxes from licensed
insurers writing Write-Your-Own federal flood insurance in West
Virginia.

The confusion principally arose conrcerning the issue of
federal Fflood insurance issued by the federal government and the
coxollary federal flood insurance program which is made available
through a Write-Your-Own (WYO) Program through licensed insurance
companies pursnant to federal law. When the National Flood
Imsurance Program (NFIP) began in 1968, the Federal Insurance
Administration (FIA) issued all policies directly. 42U.S.C. §§ 4001
et seq. This program was not subject to state taxation. Believing
that private ilansurers could sell more insurance and administer it
more easily than the federal govermment, FIA bagan the WYO Program
in 1983, 420.8.C. §4071; 44C.F.R. §62.23. WYO policies are ilssued
by an insurance company under its own company name but with terms
maximmm limits, onderwriting guidelines and premivms dictated by
FIA and identical to direct NFIP policies in the same flood region.
44Cc.F.R, §62.23, The WYO Program is largely excluded from state
insurance regulation, i.e. no zxate approval ox policy form

approval.
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We take specific exception to the assertion on page
fifteen of the Report which states, "We were told by agency
personnel that it has been the Commissioner’s longstanding position
(since before 1990) that WYO federal flood premiums are exempted
from State premium taxes by federal law.” (Emphasis supplied) We
would clarify that it was the long standing position that fedezral
flood insurance premiums directly writtemn and exclusively
administered by the federal govermment are exempt from State
premium taxes and state insurance regnlation under the Supremacy
Clause of the United states Constitution since the federal
governmant did not authorize the states to tax this part of the
federal program.

An internal audit for calendar year 1997 revealed that 25
out of 27 insurance companies reporting fedexal flood inmsurance
premivums written in West Virginia paid insurance premium taxes on
the faderal flood insurance premiums. Our intermal audit found that
only $38,230.37 of 1997 insurance premimm taxes were not collected
from two insurance companies. We have commenced efforts to colleat
the delinquent state premium taxes on the two companies which
faliled to pay insurance premium taxes in 1997 and subsequent tax
periods,

Further, our review indicates that fifteem of the twenty-
seven companies reporting federal WYO flood premiums for calendar
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year 1997 paild the one percent additional premium tax. The several
companies which failed to pay state insurance premium taxes arze
being issued delinquent letters for outstanding premium taxes due
the State of West Virginia. The reason that some additional taxes
were not paid was likely due to the fact that the additional
premium tax reporting form was not amended to include the new line
for federal flood insurance, which first appeared on the 1997
annual statement. This tax form will amended for year-end 1999
taxes and smbsequaenft paeriods.

Additionally, since inception of the one pexcemnt policy
surcharge on fire and casualty insurance policies imn 1992, the
Insurance Commissioner has collected taxes due under Chapter 33,
Article 3, Seotion 33 of the West Virginia Code for federal flood
insurances premivms, notwithstanding objections from insurers and
the Federal Flood Administration.

We submit that this Office has collected the majority of
the state insurance premium taxes dus on the Write-Your-Own (WX0}
federal flood insurance policies written by insurance companies in
West Virginia.

On page 15 of the Preliminary Draft, the Legislative
Auditor noted that "the Commissionmer granted refunds or credits to
companies that remitted taxes for WYO federal flood premiums.” Our
internal audit revealed that no refunds ware requested or granted
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to insurers for premium tazxes paid on federal flood insurance
premiums doring calendar years 1996, 1997 or 1998. In addition,
although there may have been several credits incorrectly amtered
inte the accounting tax system in 1997 and 1998, for several
insurances companies, these companies never claimed the credit by
offsetting it against Ffature tax liability;, nor has any state
monies been refunded. Our accounting records have been corrected
for 1997 and 1998 in all instances where a oredit was erroneocusly
entered into the accounting system with respect to federal flood
insurance premiums.

The Report does not indicate that prior to 1997,
companies were not required to separately report federal £flood
insurance premivms on their statutory financial statements filed
with this Office. The Report provides on page 14 that, "Necessary
documentation was not available to estimate lost tawx revenues for
years prior to calendar year 1997.” This statement assmmes that
federal flood insurance premimms were excluded from the reported
premiums. We have reviewed each 1996 insurance premiom tax returns
for the insurance companies which reported federal flood insurance
premivms in 1997 and 1998. Every Insurance company reported and
paid insurance premium taxes on 100% of the amount reported undez
"allied lines” or as an aggregate write-in on the State Pags of the
Annual Statemant,
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West Vizrginia Code $§33-4-14 requires licensed insurers to
file finanaial statements according to the Natlonal Association of
Insurance Commissioners’ Annual Statement Instruotions and the
National Assoaiation of Ipsurance Commissioners’ Accounting
Practices and Procedures Manual, as amended. Thaese instructionms
were amended to require federal flood insurance premiums to be
segregated and reported on line 2.3, page 15 of the annual
statement beginning with ocalendar year 1997 and all subsequent
years. Prior to 1997, the amount of federal flood insurance
premiums written by licensed insurance companies was reported under
Allied Lines or as an Aggregate Write-In on the state page. Unless
specifically excluded on the premium tax forms, it was most likely
inoluded as part of the total taxable premiums.

We are praeparing an update to our writtem tax procedures
to insure that insurance premiums taxes om federal WYO £flood
insurance will be timely collected as permitted under federal law
for 1999 and all subseguent years.

Fallure to Deposit in the Correct Fund

During fiscal years 1998 and 1997, six Additional Filre
and Casualty Premium Tax receipts were deposited into the incorrect
funds. Five of these receipts totaling $30,825.38 were incorrectly
deposited into the State General Revenue Fund (0480). The other

receipt was for $498.00; of which $249.00 was deposited into the
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Fire Protection Fund (7158) and $249.00 was deposited into the
Teacher’s Retirement Board Reserve Fund (2604).

Chapter 33, Article 3, Section 14d of the West Virginia
Code, as amended, which governs the Additional Fire & Casualty
Premium Tax, states in part:

“. . . All moneys collected from this

additional tax shall be recelved by the

commissioner and paid by him into a specilal

account in the state treasury, designated the

municipal pensions and proteoction fund. . . .”
(Emphasis added).

Also we found one instance where $450.13 remitted for
Fire Marshal Taxes during fiscal year 1997 was erroneously
deposited in the Insurance Commission Fund (7152).

Chapter 29, Article 3, Section 22 of the West Virginia
Code, as amended, which governs the Fire Marshal Tax, states In
part:

“. . . The money so received by the state

insurance commissioner shall be paid by him

into the treasury and credited to the state

general revanue fund. . . .” (Emphasis added).

These deposit errors deprived the State or the intended
beneficiaries as designated by statute moneys due them. According
to agency personnel, the depositing errors were caused by either
incorrect receipt coding or from clerical errors when checks were

entered on the deposit ledgers. We were told the corrections were

made.
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We reccmmend the Insurance Commissioner’s Office comply
with Chapter 33, Article 3, Section 14d and Chapter 29, Article 3,
Section 22 of the West Virginia Code, as amended. Alsoc, we
recommend the Commissiocner’s Office reconcile deposits to amounts

recorded in the agency’s accounting system.
Agency’s Response

During the two year period covered by the Report, a total
of seven errors in a largely manual data entxy system “either by
incorraect receipt coding or from clerical errors” wexe discovered.
The respeoctive dollar amount of the seven errors were as follows:
$10.14; $29.00; $180.00; $450.13; $490.00; £1,887.00; and
828,719.24.

During the Audit period, this Office manually processed
approximately $208 Million Dollars in raevenue and about 38,000
insurance premium tax returns. The insurance premium tax data entry
onto the mainframe accounting system and the audit function aze
primarily performed by two tax audit clerks. & separate data entry
function concerns the creation of the deposit ledger for deposit of
the revenue acollections into the appropriate state funds. The
manual data entry into the deposit ledger spreadsheet, which
contains 21 columns of numeric information, is performed by office

assistants,
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We believe the number of human exrors and amounts
involved (i.e. 5 of the 7 errors were less tham $500) are
immaterial. The dollar amount represented by the exrrors amounts fo
1/100th of one percent of the total revenue collections during the
period of the audit. Overall these human errors do not indicate
disregard or noncompliance with the law and we respectfully request
that this finding be stricken from the Final Report. Additionally,
each of the seven exroxrs identified in the Andit were promptly
corrected so0 no intanded beneficiaries as designated by statute
have been deprived of moneys due them.

The Report omits the fact that the tax audit olerks in
the normal performance of their auditing functions regularly
disocover and correct these types of human exrors. The Report also
omits that when exrrors are discovered and verified, the accounting
reaords maintained by this Agency are promptly correated and inter-
governmental transfers (IGTs) are preopared transferring the monies
to the sppropriate state government funds.

We recognize that the creation and desigm of an effective
computerized acocounting system with built in cross-checks could
further improve the accuracy of our tax accounting records and
deposit ledgers. In the meantime, we bhave added an additional

mannal audit procedure in the preparation of the deposit ledgers to
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ansure that amounts are recorded in the appropriate deposit ledger
spreadsheet columns,

In conclusion, this Agency does comply with Chaptex 33,
Article 3, Seation 14d and Chapter 29, Article 3, Section 22 of the
Weat Virginia Code, as amended. Further, we are in the process of
enhancing our data processing system which should facilitate the
tax administration system and reduce the likelihood of human imput

error in the future.

Examination Assessment Fees

The Insurance Commissioner’s Office failed to collect
examination assessment fees from Accredited Reinsurers. As a
result, the State General Revenue Fund (0480) and the Examination
Revolving Fund (7150) did not receive approximately $5,600.00 and
$11,200.00, respectively, in revenues for fiscal years 1997 and
1998, We were told by an employee cof the agency that due to an
oversight, Accredited Reinsurers have not been bkilled for
Examination Assessment Fees.

Chapter 33, Article 4, Section 15a of the West Virglnia
Code, as amended, states in part:

" (a) For purposes of this secticn, an

“aooredited reinsurer” is one which: . . . (4)

Has filed with the application a certified

statement that the company submits to the

examination authority granted the commissioner

by section nine [§33-2-9], article two of this
chapter and will pay all examination costs and
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fees as required by that section.” (Emphasis
added) .

Also, the Conmissioner’s ©Office is not collecting
examination assessment fees owed by six Risk Retention Groups for
fiscal years 1996, 1997 and 1998. This has resulted in the State
General Revenue Fund ({0480) and the Examination Revolving Fund
(7150) not receiving revenues totaling $3,850.00 and $7,700.00,
respectively. We were unable to determine the reason examination
assessment fees have not been collected from these groups.

Chapter 33, Article 2, Section 9(b)(2) of the West
Virginia Cocde, as amended, states in part:

““Company” or “insurance company” means any

person engaging in or proposing or attempted

to engage in any transaction or kind of

insurance or surety business and any person or

group or persons whc may otherwise be subject

to the administrative, regulatory or taxing

authority of the commissioner, including but

not limited to . . . risk retention group or

other reinsurer regardless of the type
coverage written . . .” (Emphasis added).

We recommend the Insurance Commissioner’s Office comply
with Chapter 33, Article 4, Section 15a and Chapter 33, Article 2,
Section 9({b}(2) of the West Virginia Code, as amended. We also
recommend the Office utilize the means available through Chapter
14, Article 1 of the West Virginia Cocde to collect all past due

examination assessment fees.

Agency’s Responsa
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The first issue under this section of the Report comcerns
the collection of the annual examipnation assessment fee from
Accredited Reinsurers. The Report correctly indicates that, prioxr
to 1999, this Agency had inadvertemtly not collected the
examination assessment fee from accredited reinsurers. Accredited
Reinsurers axe not expressly listed as an "“insurance ocompany”
subject to the examination assessment fee under the provisions of
West Virginia Code $33-2-9(b) (2). They are however made subject to
the examination assessment feas pursuant to West Virginia Code
§33-4-15a(a) (4). We respectfully submit that it was anr oversight
to not annually assess the examination assessment fee on these
newly created entities as they recelved acoredited status in West
Virginia. It should be noted that over 89% of the exzamination
assessment fees due from insurance companies was collected during
the period of this Legislative Audit.

The Examination Assessment Fee due July 1, 1989, has been
collected from each of the 18 Acoredited Reinsurers approved to
operate in West Vizginia. On or before July 1, 1995, there were no
Accredited Reinsurers approved in West Virginia. The five (5)
entities having Accredited Reinsurers status om July 1, 1996, the
six (6) om July 1, 1997, and the sixteen (16) on July 1, 1998, have
each been formally notified that the §1,050 examination fee has not
been paid for those prior periods. Failure to remit the ountstanding
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examination assessment fees would constitute grounds for revocation
of an assuming relnsurer’s accreditation status. See W.Va. Code
§33-4-15a(b) .

The second issue concerns the collection of the
examination assessment fees from risk zretentiom groups. The
examination fees are collected annually from the majority of the
thirty registered risk retemtion groups authorized to do business
in West Virginia. Each year several of these risk retention groups
refuse to pay the examination fee citing federal pre-emption issues
or state law issues. After numerous demand letters four Risk
Retention Groups in each year refused to pay the examination
assessment fee due for 1996, 1997 and 1998. These risk retemtion
groups have been referred to Legal Division for collection of the
Delinquent examination assessment fees for 1996, 1997 and 1998.

Risk Retention Groups are entities created pursuant to
federal law. The Liability Risk Retention Act of 1986 (LLRA),
Public ILaw 1993, chapter 40, is the federal status which
establishes the authority of the chartering state to regulate the
formation and operation of risk retemtion groups. The LRRA provides
generally that risk retention groups are exempt from the laws of
non-chartered states, with a list of exceptions that delimit the
powers retained by the states. Federal law significantly restriots
the state insurance regulation of non-chartered risk retemtion
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groups. See 15 U.8.C. §3902; see also W.Va. Code §33-32-8. There
remain significant unresolved federal and state legal issues
whether West Virginia may assess the examination assessment fee on
Risk Retention Groups not chartered in this state.

This Agency has been diligemt in the collection of the
examination assessment fee from the more than ome thousand &wo

bundred and fifty insurance companies subjeat to the fee.

Surcharge Collections

In conformity with the West Virginia Code, the Insurance
Premium Surcharge Report form developed by the Insurance
Commissioner’s Office instructs companies to Report and remit one-
percent of premium collections for fire and casualty insurance
policies. However, the Commissicner’s Office audits surxcharges
remitted by insurance companies based on one-percent of premiums
written by insurance companies instead of premiums collected. When
surcharges remitted are less than the Commissioner’s Office audited
amounts, the Office bills the company for the difference.

Chapter 33, Article 3, Section 33 of the West Virglnia
Code, as amended, states in part:

“(a)For the purpose of providing additional

revenue for volunteer and part volunteer fire

departments, certain retired teachers and the

teacher’s retirement reserve fund, there is

hereby authorized and imposed on and after the

first day of July, one thousand nine hundred

ninety two, on the policyholder of any fire

and casualty insurance policy, a policy
surcharge equal to one percent of gross direct
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premiums paid by the polioyholder for each
such policy....” (Emphasis added).

During fiscal years 1997 and 1998, we noted 15 instances
where the Insurance Commissioner’s Office billed insurance
companies a total cf $5,748.42 for surcharges in excess of amounts
reported by the company on their surcharge report form. By
projecting the results of our test to the entire population of
surcharge collections, excess billings are approximately $22,000.00
for the two years tested,

We recommend the Insurance Commissioner’s Office comply
with Chapter 33, Article 3, Section 33 of the West Virginia Code,

as amended.

Agengy’s Response

7This section of the Report provides that "...we moted 15
instances where the Insurance Commissioner billed insurance
companies a total of $5,748.42 for surcharges not authorized by
statwe. By projecting the results of our test to the entire
population of surcharge collections, unauthorized billings are
approximately $22,000.00 for the two years tested.” This section
of the Report does not fully describe the issues imvolved with
collection of the one percent policyholder surcharge or explain why
the audits performed by this Office are based upon ome-percent of
net premiums writtem for fire imsurance and casualty Iinsurance

policies.
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The audits performed by this Office reconcile the gross
premimm collected amounts required by West Virginia Code $33-3-33
to be reported on the Insurance Premium Surcharge Reporting Form to
the net premium written amounts insurers are required to report on
their annual financial statement by West Virginia Code $§33-4-14.
This is the only audit process available to this Office other than
physically examining the books and records of each Ilicensed
property and casualty insurer. If the reconciliation indicates that
the company reported a gross amount on the Surcharge form less than
the net amount reported on its annual financial statement, the
company is billed for the difference. The company may then explain
why the gross amount is less than the net amount or remit the
amounts billed. If the company provides a written explamation of
the difference, the andited amount is not collected. We are not
aware of any companies which have remitted surcharge amounts not
doe the State. This section of the Report does mot indicate that
approximately $26 million dollars of surcharge was collected during
the two years tested, nor that the projected "“unauthorized” amounts
are equal to less than 9 omne hundredths of one percent of the total
surcharge amounts collected.

Tax Collections

The Insurance Commissicner’s Office 1s collecting

premium, excess lines, and risk retention taxes from Risk
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Purchasing Groups. However, we were unable to f£ind any statutory

authority that permitsthe collection of these taxes. According to

the Commissioner’s Office receipt ledgers, at least $62,000.00 was
collected from Risk Purchasing Groups during fiscal years 1997 and
1098, We were unable to determine the total amount collected
during the period due to the Office’s method of recording some Risk
Purchasing Group receipts.

Chapter 33, Article 32, Section 2 of the West Virginia
Coda, as amended, states in part:

“. . .{3) “Purchasing group” means any group

which: (1} has as one of 1its purposes the

purchase of liability insurance on a group

basis; (2) Purchases such insurance only for

its group members and only to cover their
similar or related liability exposure, LY

(Emphasis added).

The Insurance Commissioner’s Office requires Risk
Purchasing Groups registered to conduct business in West Virginia
to file a Statement of Premiums and Taxes by Placement Form. This
Statement instructs purchasing groups to pay taxes on premiums
written for its group members 1f they are aware taxes have not been
pald by the insurance company, excess lines broker, risk retention
group, or any other source, from whom insurance coverage is
obtained.

We were told by an agency employee that tax collections
made from Risk Purchasing Groups are made as a “catch all”. To

explain further, the purpcse of these collections is to prevent the
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avoidance of tax for those entities providing insurance coverage

for these groups.

Also, directions for completing tax returns state that
insurance companies are to apply tax rates to those premiums
written in West Virginia. However, the West Virginia Code requires
that tax rates be applied to premiums collected by insurance
companies. Although taxes computed by an insurer using each method
would likely result in differences, we were unable to determine the
amount of these differences since tax forms filed with the

insurance commissioner do not show premium collections.

Chapter 33, Article 3, Section 14, as amended, of the

West Virginia Code states in part:

“. . . Such insurer shall also . . . make a
premium tax return for the previous calendar
year, on a form prescribed by the commissioner
showing the gross amount of direct premiums
{whether designated as a premium or by some
other name) ocollected and received by it
during the previous calendar year . . . and
compute the amount of premium tax chargeable
to it in accordance with the provisions of
this article, . . . ” (Emphasis added).

Chapter 33, Article 3, Section l4a of the West Virginia
Code, as amended, states in part:

“, . . there is hereby levied and imposed, in
addition to the taxes imposed by section
fourteen [§33-3-14] of +this article, an
additlional premium tax equal to one percent of
such gross direct premiums . . . Except as
otherwise provided in this section, all
provisions of this article relating to the
levy, imposition and collection of the regular
premium tax shall be applicable to the levy,
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imposition and collection of such additional
tax. . . .” (Emphasis added)}.

Chapter 33, Article 3, Sectlon 1l4d of the West Virginia
State Code, as amended, states in part:

“. . . there is hereby levied and imposed.

an additional premium tax equal to one percent
of gross direct premiums colleated, “
{Emphasis added}.

We recommend the Insurance Commissioner’s Cffice comply
with Chapter 33, Article 32, Section 2 and Chapter 33, Article 3,

Sections 14, l4a, and 14d of the West Virginia Code, as amended.
Agenoy’s Response

The first lssue 1n this section of the Report is the
findipg that “(t)he Insurance Commissioner is collecting premium,
excess lines and risk retention taxes from Risk Purxchasing Groups.
However, we were munable to find any statutory authoxrity that
permits the collection of these tazes.”

Federal law allows Risk Purchasing Gronps to proocure
insurance coverages for West Virginia members from dinsurance
entities not licemsed or registered in this State. The Risk
Purchasing Group Statement of Premiums and Taxes was developed by
this Office in an attempt to have Risk Purchasing Groups colleot
and remit the taxes due the State of West Virginia from unlicensed
or unregistered entities from which the group was procuring
ipsurance for its West Virginia membezrs.

A new form will be developed and require the Risk
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Purchasing Group to report only its premium volmme and the name of
the dinsuring entity to this Office. This Office will develop
alternative procedures to attempt to collact taxes due the State
from unlicensed entities which sell insurance to the West Virginia
membaers of Risk Purchasing Groups.

The second issue in this section of the Report is the
conalusion that states, "Also, directions for completing tax
returns state that insurance companies are to apply tax rates to
those premiums written in West Virginia. However, the West Virginia
Code requires that the tax rates be applied to premiums collected
by insurance companies. Although taxes computed by an insurer using
each method would likely result in differences, we were unable to
determine the amount of these differances since tax forms file with
the insurance commissioner do not show premium collections.”

We realize that there may be semantical differences
baetween the statutory language and the insurance accounting
language utilized on the tax returns. We assert however that theze
is no differemce between the tax amounts ocollected and that
intendsd to be collected by the Legislature when the statutory
language was writtaen. The accounting practices and procedures
utilized to develop the amounts reported on the tax returns are

required by West Virginia Code §33-4-14 and are relied uopon by all
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states which levy insurance premium tazes to determine their
insurance premivm tax base. We will research the effects of
amending the premimm tax forms to utilize the statutory languags.
Unlicensed Excess Line Brokers

We found excess line insurance policies with an
approximate premium cost of $230,000.00 were obtained through
unlicensed excess line brokers. According to documents we
examined, at least eight policies were procured by unlicensed
brokers with initial effective dates of the policles ranging from
April 1, 1994 through June 1, 1997.

Chapter 33, Article 12, Section 10 of the West Virginla
Cecde states in part:

“Any portion or all of an insurance coverage

against loss or damage to property or person

from any cause which cannot be procured from

licensed insurers, which coverages are

hereinafter designated as“excess line,” may be
procured from unlicensed insurers subject to
the following conditions:

(a) The insurance must be proocured only
through a licensed excess line broker. . . .”

(Emphasis added).

The Insurance Commissioner’s Office does not have a
procedure of identifying unlicensed excess line brokers conducting
business in this State. As a result, we are unable to determine
the extent of policies procured by unlicensed excess line brokers
and, consequently, the losses due to unceollected excess lines tax.

We recommend the Insurance Commissioner’s Cffice comply

with Chapter 33, Article 12, Section 10 of the West Virginia Code.
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Agency’s Response

This section of the Report indicates that insurance is
obtained from unlicensed excess line brokers. It indicated that
this Office does not have procedure to identify unlicensed excess
line brokers and zrecommends that this Office develop suck a
Procednra.

One procedure this Office has utilized to didentify
unlicensed excess line bzokers was the Risk Purchasing Group
Statement of Premiums and taxes. We will continue to utilize the
new Risk Purchasing Group Premium Volume Reporting Foxm.

We will develop a new audit procedure that will ddentify
all unlicensed insurance companies that report premiums writtem in
the State. Inquiries will be made to request identification of any
excess line brokers utilized by these companies in the placement of
this business.

Beyond these actioms, this Office does not see any other
way of identifying unlicensed excess line brokers without enactment
of gsubstantial new legislation.

Erroneous Tax Credit

One insurance company was erroneously given a tax credit
of $22,084.00 during fiscal year 1998. An agency employee stated
the credit was recorded in errcr and the mistake was probably an

isolated instance.

Chapter 33, Article 3, Section 15 of the West Virginia
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Code, as amended, states in part:

“{a)Every life insurer transacting insurance
in West Virginia shall make a return to the
commissioner annually on a form prescribed by
the commissioner, on or before the first day
of March, under the ocath of its president or
secretary, of the gross amount of annuity
considerations collected and recelved by it
during the previous calendar . . . All the
taxes received by the commissioner shall be
paid into the insurance tax fund . .7

We recommend the Insurance Commissioner’s Office comply
with Chapter 33, Article 3, Section 15 of the West Virginia Code as
amended. Also, we recommend the accounting records of the
Commissioner be adjusted to reflect the proper amount due from the
insurer.

Agency’s Response

We agree with the Ffinding that an dInsurer "was
erronsously given a tax credit of $22,084.00 during fiscal year
1998.” wWith respect to this matter, no tax credit was claimed by
the insurer and there had been no refund issued by this Office. The
Agency’s accommnting records have been adjusted to properly reflect
tha amount of anmnuity taxes reported and due from the insurer fox
1997.

Upon coafirmation of an erroxr, it is our procedure to
promptly adjust the accounting records to reflect the proper amount
of tares due from an insurer. A written procedure has been adopted

that before a tax credit greater than $500 can be entered into ths

-46 -



acoounting system, the tax credit must be separately reviewed and
authorized in writing by the Tax Auditor Clerk Supervisor. In
addition, it is our established procedure that any refund of state
insurance premium taxes or fees must be authorized in wrxiting by
the Tax Andit Clerk Supervisor.

We believe that a single isolated inoldent is not
indicative of non-compliance and we respectfully request that the
inference that we do not comply with W.Va. Code §33-3-15 be
stricken from the Report. This Agency complies with Chapter 33,
Article 3, Section 15 of the West Virginia Code.

Failure to Follow Purchasing Regulations

During July 1, 1996 through January 18, 1989, the
Insurance Conmmissioner’s Office avoided the Department of
Administration’s bid requirements on 11 occasions by splitting
purchases exceeding $1,000.00 each among two or more invoices.
These 11 purchases totaled $22,773.60. Also, during the same
period, the Commissioner’s Office failed to have the required bkid
documentation for three purchases exceeding $1,000.00 each. These
three purchases totaled $7,621.69.

Section 6.1.2 of the Department of Administration’s
Agency Purchasing Manual states in part:

“1,001 to §5,000: A minimum of three (3)

verbal bids shall be obtained when possible.

Document and record all bids for public
record....”
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Competitive bidding is the foundation of public
purchasing for State agencles. This process provides for the
determination of the best buy for the needed commodity or service.

We were told by an agency employee that there were times
when purchases were split on two or more invoices if the purchases
exceeded $1,000.00. The employee alsc stated that the agency
sometimes attempted to solicit bids but only one vendor provided
the service or commodity. However, no documentation was made
available to us indicating the vendors supplying the commodities or
services noted ahove were scle source providers.

We recommend the Insurance Commissioner’s Office comply
with Sections 6.1.2, 6.1.1 and 7.5 of the Department of
ddministration’s Agency Purchasing Manual.

Agenoy’s Response

The first issue addressed concerns splitting purchases on
elevan(ll) occasions among two or more invoices. This practice has
been discontinued since notification by the auditors during the
audit that this was not an appropriate practice.

The second issue notes that this agency failed to have
the required bid documentation for three {3) purchases ezceeding
$1,000 each. It is impossible for us to address this matter sinae
the three specific instances have never beaen pointed out to staff.
We cannot unequivocally demy or confirm that we do not have the

required bid documentation when we don’t know to which instances
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the aunditors refer. Approzimately eighty (80) bids were done for
the period of time audited. The fact that bid documentation was
presumably not found for only three instances out of eighty is

commendabla,

Payment Before Services Were Rendered

According to the Insurance Commissioner’s Office,
Employee Attendance Reports (time records) for fiscal years 1997
and 1998, 37 employees were paid for 192 hours that were not worked
nor were the employees on approved leave or hollday time. The cost
to the Commissioner’s Office in salaries and benefits for this time
was approximately $3,200.00 and $200.00 for fiscal years 1997 and
1998, respectively, for a total approximate cost of $3,400.00.

Chapter 12, Article 3, Section 13 of the West Virginia
Code, as amended, states:

“No money shall be drawn from the treasury to

pay the salary of any officer or employee

before his services have been rendered.”

According to an agency employee, all but twenty hours of
the paid time off was granted by the Commissioner as a gift so
employeas could have either all day off the day before Christmas or
all day off the day before New Year’s Day without charging annual
or sick leave. The employee added that all employees of the
Insurance Commissioner’s Office received this gift, however, not
every sectiocn of the Office recorded this time on their Employee
Attendance Reports. Our calculations include only those hours

documented.
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Also, we were told that 12 hours of this paid time off
was worked and was documented incorrectly on the Employee
Attendance Reports. The employee added the remaining eight hours
should have been charged to the appropriate employees’ annual
leave.

We recommend the Insurance Commissioner’s Cffice comply
with Chapter 12, Article 3, Section 13 of the West Virginia Ceode,
as amended.

Agency’s Response

Regarding this matter, we appreciated the auditors

bringing to our attention that this is not homored by state law.
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INDEPENDENT AUDITORS' OPINION

The Joint Committee on Government and Finance:

We have audited the statement of cash receipts, disbursements and
changes in cash balance of the Insurance Commissioner of West
Virginia for the years ended June 30, 1938 and June 30, 1997. The
financial statement is the responsibility of the management of the
Insurance Commissicner of West Virginia. Our responsibility is to
express an opinion on the financial statement based on our audit.

We conducted our audit in accordance with generally accepted
auditing standards. Those standards require that we plan and
perform the audit to obtain reasonable assurance about whether the
financial statement is free of material misstatement. An audit
includes examining, on a test basis, evidence supporting the
amounts and disclosures in the financial statement. An audit also
includes assessing the accounting principles used and significant
estimates made by management, as well as evaluating the overall
financial statement presentation. We belleve that our audit
provides a reasonable basls for cur opinion.

As described in Note A, the financial statement was prepared on the
cash basis of accounting, which 1is a comprehensive basis of
accounting cther than generally accepted accounting principles.

In our opinion, the financial statement referred to above presents
fairly, in all material respects, the revenues collected and
expenses paid of the Insurance Commissicner of West Virginia for
the years ended June 30, 1998 and June 30, 1997 on the bases of
accounting in Note A.

Our audit was conducted for the purpose of forming an opinion on
the basic financial statement taken as a whole. The supplemental
information is presented for purposes of additional analysis and is
not a required part of the basic financial statement.
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Such information has been subjected tc the auditing procedures
applied in the audit of the baslc financlal statement and, in our
opinion, is fairly stated in all material respects in relation to
the basic financial statement taken as a whole.

Respectively submitted,

Ve ol K g bl

rd L. Shanklin, CPA, Director
Legi¥lative Post Audit Division

June 1, 1999

Auditors: Ethelbert Scott, Jr., Acting Supervisor
Stanley D. Lynch, CPA, Auditor-in-Charge
Peter J. Maruish, CPA
Nocah E. Cochran, CPA
Rhonda L. Combs
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INSURANCE COMMISSICNER OF WEST VIRGINIA

STATEMENT OF CASH RECEIPTS, DISBURSEMENTS

AND CHANGES IN CASH BALANCE

Cash Receipts:

Fees, Licenses and Other Income

Disbursements:
Personal Services
Annual Inorement
Employee Benefits
Current Expenses
Repairs and Alterations
Equipment
Other Extraordinary
Disbursements

Cash Receipts Over Disbursements

Baeginning Balanoe

Transfers to State General
Revenue Fund

Ending Balanoe

See Notes to Finanoial Statements
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Year Ended June 30,

1998

$4,824,716.38

1,692,470.25

1997

$54,580,882.34

1,740,648.31

26,700.00 25,504.03
509,773.24 485,467.32
765,357.05 764,797.90

8,967.45 3,596.35
190,020.38 139,609.29
0.00 7,372.42

_3,193,288.37

1,631,428.01

4,344,651.02

{1,397,149.00)

4,578,930.03

3,166,995.62

1,413,886.72

4,017,426.30

(1,086,662.00)

4,344,651.02



INSURANCE COMMISSIONER OF WEST VIRGINIA

NOTES TO FINANCIAL STATEMENTS

Note A ~ Accounting Poliocies

Accounting Method: The cash basilis of accounting is followed.
Therefore, certain revenue and related assets are recognized when
received rather than when earned, and certain expenses are
recognized when paid rather than when the obligation is incurred.
Accordingly, the financial statement is not intended to present
financial position and results of operations in conformity with
generally accepted accounting principles.

Note B - Pension Plan

All eligible employees are members of the West Virginia Public
Employees’ Retirement System. Employees’ contributions are 4.5% of
their annual compensation and employees have vested rights under
certain circumstances. The Insurance Commissioner of West Virginia
matches contributions at 9.5% of the compensation on which the
employees made contributions. The Insurance Commissioner of West
Virginia pension expenditures were as follows:

Year Ended Jume 30,
1998 1997

162,811.94 152,917.75

Note C - Collection Acocounts

The Office of the Insurance Commissioner of West Virginla 1is
assigned varicus collection accounts which act as conduits to remit
collections to the State General Revenue Fund. The amounts
disclosed below exclude remittances to the Examination Revolving
Fund Transfer Account (Fund 7150-426) and Insurance Commission Fund
Transfer Account (Fund 7152-426) which were disclosed in the baslic
financial statement:

Year Ended June 30,

Fund Fund Name 1998 1997

Numbher

0480-508 Insurance Tax $69,695,176.52 $70,345,686.73

0480-530 Examination Fees 438,450.00 425,550.00

0480-574 Fire Marshall Tax 804,563.49 782,39%92.96

0480-584 Fines and Penalties 37,305.00 253,9200.00
TOTALS $70,975,4%5.01 $71,807,529.69



Also, the Office of the Insurance Commissioner of West Virginia is
assigned several accounts for the purpose of remitting certain
other collections to the State Treasurer’s Office for wvarious
purposes. The amounts of collections in these accounts in the
years ended June 30, 1998 and June 30, 1997, respectively were as
follows: Municipal Pension & Protection 1% Fire & Gas Tax Fund Fund
(7155-640) - $14,297,392.64 and $14,731,456.37; Fire Protection
Fund (Fund 7158~640) - $6,765,639.09 and $6,917,127.49; and, Filre
Insurance - 1% Surcharge - Clearing Fund (Fund 7160-640) - $C.00
and $0.00. The amounts disbursed from these accounts in the years
ended June 30, 1998 and June 30, 19%7, respectively were as
follows: Municipal Pension & Protection 1% Fire & Gas Tax Fund
(Fund 7155-640) -~ $36,800,732.62 and $13,399,522.19; Fire
Protection Fund (Fund 7158-640) - $10,268,639.08 and $6,666,584.90;
and, Fire Insurance - 1% Surcharge - Clearing Fund (Fund 7160-640)
- $0.00 and $8,871.91. The remaining balance of the accounts as of
June 30, 1998 and June 30, 19897, respectlvely, were as follows:
Municipal Pension & Protection 1% Fire & Gas Tax Fund (Fund 7133-
640) - $17,564.19 and $22,520,%04.19; Fire Protection Fund (Fund
7158-640) ~ $6,750.07 and $3,509750.07; and, Fire Insurance - 1%
Surcharge - Clearing Fund (Fund 7160-640) - $4,954.76 and
$6,977.81.
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SUPPLEMENTAL: INFORMATION
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INSURANCE COMMISSIONER OF WEST VIRGINIA

STATEMENTS OF APPROPRIATIONS AND EXPENDITURES

SPECIAL REVENUE

Examination Revolving Fund -

Pergonal Services Fund 7150-001

Appropriations

Expenditures:
Personal Services

Transmittals Paid After June 30

Balance

Examination Revolving Fund -
Annual Incorement Fund 7150-004

Appropriaticns

Expenditures:

Annual Increment

Transmittals Paid After June 30

Balance
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Year Ended June 30

1998

$409,390.00

225,180.00

1997

$409,390.00

240,968,116

184,210.00 168,421.84
0.00 0.00
$184,210.00 5168,421.84
$ 350.00 S 300.00
0.00 300.00

350.00 0.00

0.00 0.00

$ 350.00 8 0.C0




INSURANCE COMMISSIONER OF WEST VIRGINIA

STATEMENTS OF APPROPRTIATIONS AND EXPENDITURES

SPECIAL REVENUE

Year Ended June 30,

1998 1987
Examination Revolving Fond -
Employee Benefita Fund 7150-010
Appropriations $ 99,549.00 $100,930.00
Expenditures:
Emplcyee Benefits 50,733.31 55,792.89
48,815.69 45,137.11
Transmittals Paid After June 30 1,695.29 1,662.47
Balance $ 50,510.98 46,799,58
Examination Revolving Fund -
Unolassified Fund 7150-099
Appropriaticns $313,500.00 $313,500.00
Expenditures:
Current Expenses 100,5492.60 117,409.48
Repalirs and Alterations 71.00 310.00
Equipment 14,406.00 15,823.76
115,026.60 133,543.24
198,473.40 179,956.76
Transmittals Paid After June 30:
Current Expenses 2,729.90 5,421.79
Repairs and Alterations 14,406.00 310.00
17,135.80 5,731.7%
Balance $215,609.30 $185,688.55
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INSURANCE COMMISSIONER OF WEST VIRGINIA
STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS

SPECIAL REVENUE

Year Ended June 30

1998 1997
Examination Revolwving Fund -
Trangfers Fund 7150-426
Cash Receipts $510,072.00 $461,662.00
Disbursements:
Transfers to State General
Revenue Fund 510,0%72.00 461,662.00
0.00 0.00
Beglnning Balance 0.00 0.00
Ending Balance S 0.00 3 0.00
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INSURANCE COMMISSIONER OF WEST VIRGINIA

STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS

CASH CONTROL - FUND 7150-640

Examinpation Revolwving Fund

Beginning Balance:
State Treasury

Cash Recelpts:

Other Cecllections, Fees,
Licenses and Income

TCTAL CASH TC ACCOUNT FOR

Disbursements:
Personal Services
Annual Increment
Empleyee Benefits
Current Expenses
Repairs and Alterations
Equipment
Transfers to State General
Revenue Fund

Add Transmittals Pald July 1-31
Beginning; and (Less) Transmittals
Paid July 1-31 Ending:

Employee Benefits
(Employee Benefits)
Current Expenses

(Current Expenses)
Repairs and Alterations
{(Repalrs and Alterations)
Equipment

(Equipment)

Ending Balance:
State Treasury

TOTAL CASH ACCOUNTED FOR

Year Ended June 30,

1998

$ 69,423.29

875,450.00

$944,873.29

$225,180.00
c.00
50,733.31
100,549.60
71.00
14,406.00

510.072.00

901,011.91

1,662.47
{1,695.29)
5,421.79
(2,729.90)
310.00
0.00
0.00

14,406.00

(11,436.93)
. 889,574.98

55,298,.31

$944,873.29

1997

$103,197.15

56,250,00
958,447.15

$240,968.16
300.00
55,792.89
117,409.48
310.00
15,823.76

461, 662.00

892,266,.29

328.38
(1,662.47)
4,823.45
(5,421.79)

0.00
(310.00)

0.00

g.00

(2,242,43)
890,023.86

69,423.29

959,447.15



INSURANCE COMMISSIONER OF WEST VIRGINIA

STATEMENTS OF APPROPRIATIONS AND EXPENDITURES

SPECIAL REVENUE

Congsumear vooate Fund -

Personal Services Fund 7151-001

Approprlations
Expenditures:

Personal Services
Transmittals Paid After June 30

Balance

Consumer Advocate Fund -
Annual Inorement Fund 7151-004

Approprlations

Expenditures:
Annual Increment

Transmittals Paid After June 30

Balance
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Year Ended June 30,

1998 1997
$197,180.00 $73,500.00
49,874.79 51,910.00
147,305.21 21,590.00
0.00 0.00
147,305.21 $21,580.00
$ 450.00 5 450.00
400.00 200.00
50.00 250.00
0.00 0.00
$ 50.00 S 250.00



INSURANCE COMMISSIONER OF WEST VIRGINIA

STATEMENTS OF APPROPRIATIONS AND EXPENDITURES

SPECIAL REVENUE

Consumer Advooate Fand -
Employee Benefits Fund 7151-010

Appropriations
Expenditures:

Employee Benefits
Transmittals Pald After June 30

Balance

Consumer Advocate Fund -
Unclassified Fund 7151-099%9

Appropriations
Expenditures:
Current EXpenses

Repairs and Alterations
Equipment

Transmittals Paid After June 30

Balance
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Year Ended June 30,

1998 1987

$ 67,301.00 $ 29,226.00

16,148.92 13,436.22

51,152.08 15,789.78

842.63 577.63

$ 51,994.71 8 16,367.41
$199,537.00 $117,521.00
37,531.14 22,42%.82
1,017.50 .00
29,171 .24 0.00
67,719.88 22,429.82
131,817.12 95,091.18
32,727.13 6,096.00
5164,544.25 $101,187.18



INSURANCE COMMISSIONER OF WEST VIRGINIA

STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS

CASH CONTROL - FUND 7151-640

Consumer Advoonte Fund

Beginning Balance:
State Treasury

Cash Receipts:
Transfer from Fund 7152

TOTAL CASH TOC ACCOUNT FOR

Disbursements:
Peraonal Services
Annual Increment
Employee Benefits
Current Expenses
Repalrs and Alteratlons
Equipment

Add Transmittals Paid July 1-31
Beginning; and (Less) Transmittals
Paid July 1-31 Ending:

Employee Benefits
(Employee Benefits)
Current Expenses

(Current Expenses)
Repairs and Alterations
(Repairs and Alterations)
Ecquipment

(Equipment)

Ending Balance:
State Treasury

TOTAL CASH ACCOUNTED FOR
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Year Ended June 30,

1998 1997
$ 22,002.56 $ 13,521.55
125,000.00 10 00.0Q
147,002.56 $113,521.55
$ 49,874.79 $ 51,910.00
400.00 200.00
16,148.92 13,436.22
37,531.14 22,429.82
1,017.50 0.00
29,171.24 0.00
134,143.59 87,976.04
577.63 65.68
(842.63) (577.63)
6,096.00 10,150.80
(3,635.99) (6,096.00)
0.00 0.00
(1,017.50) 0.00
0.00 0.00
(28,073.64) 0.00
(26,.886.13) 3,542.95
107,247.46 91,518.99
35,755.10 22,002.56
$147,002.586 $113,521.55



INSURANCE COMMISSIONER OF WEST VIRGINIA

STATEMENTS OF APPROPRIATIONS AND EXPENDITURES

SPECIAL REVENUE

Ingsurance Commisgion Fund -
Personal Sexrvices Fund 7152-001

Appropriations

Expenditures:
Personal Services

Transmlttals Paid After June 30

Balance

Insuranoe Commission Fund -
Annual Inarement Fund 7152-004

Appropriations

Expenditures:
Annual Increment

Transmittals Paid After June 30

Balance

Year Ended June 30,
1998 1997

$1,581,988.00 $1,581,988.00

1,418,015.46 _1,447,770.15
163,972.54 134,217.85

600.00 0.00

$ 164,572.54 $ 134,217.85

$ 2%,950.00 § 28,150.00

26,300.00 25,004.03
3,650.00 3,145.97

Q.00 0.00

3,650.00 3,145.97



INSURANCE COMMISSIONER OF WEST VIRGINIA

STATEMENTS OF APPROPRIATIONS AND EXPENDITURES

SPECIAL REVENUE

Insurance Commisgion Fund -
Employee Benefits Fund 7152-010

Appropriations

Expenditures:
Employee Benefits

Transmlttals Paid After June 30

Balance

Ingurance Commission Fund-
Uneclaggified Fund 7152-09%

Appropriations

Expenditures:
Current Expenses
Repalrs and Alteratlons
Equipment
Other Extraordinary Disbkursements

Transmittals Paid After June 30:
Current Expenses
Repairs and Alterations
Equipment

Balance
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Year Ended June 30,

1998 1997
$498,765.00 $573,216.00
442,486.64 434,417.62
56,278.36 138,798.38
17,603.29 18,305.48
$ 73,881.65 $157,103.86
$928,300.00 $852,300.00
620,897.25 623,978.13
8,630.85 6,766,025
296,590.20 116,054.33
0.00 1,372.42
26,118.30 754,170.93
2,181.70 98,729.07
54,028.91 55,256.27
3,214.10 3,169.70
116,460.49 8,793.07
173,703.50 67.219.04
$175,885.20 $165,948.11



INSURANCE COMMISSIONER OF WEST VIRGINIA

STATEMENT OF APPROPRIATIONS AND EXPENDITURES

SPECIAL REVENUE

Claims Against the State -~
Fund 7152-319

Appropriations

Expenditures

Transmittals Paild After June 30

Balance
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Yoar Ended June 30,

1998

$3,803.58

0.00
3,803.58

0.00

3,803.58

1997

$3,803.58

0.00
3,803.58

0.00

$3,803.58



INSURANCE COMMISSIONER OF WEST VIRGINIA
STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS

SPECIAL REVENUE

Year Ended June 30,

1998 1997
Insurance Coammission Fund -
Transfers Fund 7152-426
Cash Receipts $1,012,077.00 $725,000.00
Dlisbursements:
Transfers to State General
Revenue Fund 887,077.00 625,000.00
Transfers to Consumer Advocate Fund
- FPund 7151-640 125,000.00 100,000.00
1,012,077.00 725,000.00
0.00 0.00
Beginning Balance 0.00 0.00
Ending Balance $ 0.00 3 0.00
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INSURANCE COMMISSIONER OF WEST VIRGINTA

STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS

CASH CONTROL. - FUND 7152-640

Insurancs Comission Funed

Beginning Balance:
State Treasury

Cash Receipts:

Other Collections, Fees,
Licenses and Income

TOTAL CASH TO ACCCUNT FOR
'
Disbursements:
Parscnal Services
Annual Increment
Emplcyee Benefits
Current Expenses
Repairs and Alterations
Equipment
Other Extraordinary Disbursements

Transfers to State General
Revenue Fund

Transfers to Fund 7151

Add Transmittals Paid July 1-31

Beginning; and (Less) Transmittals Paid

July 1-31 Ending:
Perscnal Services
(Personal Saervices}
Employee Benefits
(Employee Benefits)
Current Expenses
(Current Expensas)
Repairs and Alteratlons
(Repairs and Alterations)
Equipment
{Equipment)

Ending Balance:
State Treasury

TOTAL CASH ACCOUNTED FOR
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Yoar Ended Jime 30,

1988

84,253,225.17

1997

$3,900,707.60

3,949,266.38 3,724,632.34
58,202.491.53 1,625 9.94
51,418,015.46 $1,447,770.15
26,300.00 25,004.03
442,486.64 434,417.62
620,897.25 623,978.13
8,630.85 6,766.05

296, 590.20 116,054.33
0.00 7,372.42
887,077.00 625,000.00
125,000,00 100,000.00

3,824,997.40

3,386,362.73

0.00 0.00
(60C.00) 0.00
18,305.48 1,972.11
(17,603.29) {18, 3053.48)
55,256.27 52,780.18
{54,028.91) (55,256.27)
3,169.70 0.00
(3,214.10) (3,169.70])
8,793.07 16,524.27
{116,460.43) {8,793.07)
{106, 382,27) (14,247,986)

3,718,615.13

4,483,876.42

8,202 1.55

3,372,114.717

4,253,225.17

$7.625,339.94



STATE OF WEST VIRGINIA

OFFICE OF THE LEGISLATIVE AUDITOR, TO WIT:

I, Thedford L. Shanklin, CPA, Director of the Legislative
Post Audit Division, do hereby certify that the report of audit
appended hereto was made under my direction and supervision, under
the provisions of the West Virginia Code, Chapter 4, Article 2, as

amended, and that the same is a true and correct copy of said report.

Given under my hand this /7-'!0 day of &&@L' 1999.

Thed#srd Shanklin, CPA, Director
Legfslative Pcst Audit Division

Copy forwarded to the Secretary of the Department of
Administration to be filed as a public record. Copies forwarded to
the Secretary of the Department of Tax and Revenue; Office of the
Insurance Commissioner of West Virginia; Governor; Attorney General;

and, State Auditor.
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