
W
ES

T 
VI

RG
IN

IA
 

LE
GI

SL
AT

IV
E A

UD
IT

OR
P

E
R

FO
R

M
A

N
C

E
 E

VA
LU

AT
IO

N
 &

 R
E

S
E

A
R

C
H

 D
IV

IS
IO

N

October 2006
PE 06-20-393

Special Report 

Capitol Cafeteria 

The State Did Not Have Its Capitol 
Cafeteria Vendor Under Contract 

for the Past Eight Years

                 



JOINT COMMITTEE ON GOVERNMENT ORGANIZATION

OFFICE OF THE LEGISLATIVE AUDITOR
Aaron Allred

Legislative Auditor

John Sylvia
Director

Performance Evaluation and Research Division
Building 1, Room W-314

State Capitol Complex
Charleston, West Virginia 25305

(304) 347-4890

House Of Delegates

J.D. Beane
Chair

Timothy R. Ennis 
Vice Chair

Joe Talbott

Craig P. Blair

Otis Leggett

Scott G. Varner, Ex
Officio Non-Voting 

Member

Senate

Edwin J. Bowman
Chair

Billy Wayne Bailey, Jr.
Vice Chair

Walt Helmick 

Donna J. Boley

Sarah M. Minear

Citizen Members

Dwight Calhoun 

John Canfield

James Willison 

W. Joseph McCoy

(Vacancy)

Denny Rhodes 
Research Manager

Annamarie Short 
Research Analyst



Page �

 

 

 

Capitol Cafeteria  



Page � October 2006



Page �

 

 

 

Capitol Cafeteria 

Executive Summary.................................................................................................... 5

Review Objective, Scope and Methodology.............................................................. 9

Issue 1:	 The State Did Not Have Its Capitol Cafeteria Vendor Under
		  Contract for the Past Eight Years..........................................................11

List Of Tables

Table 1:	 Survey Results of State Capitol Cafeterias..........................................16	
			 

Table 2:	 Annual Cafeteria Revenue to States via Private Vendors FY 2005.....17	

	

List Of Appendices

Appendix A:	 Transmittal Letter to Agency................................................................23

Appendix B:	 Contract................................................................................................25

Appendix C:	 Department of Administration’s Response...........................................35

Contents



Page � October 2006



Page �

 

 

 

Capitol Cafeteria 

Executive Summary
Issue 1: 	 The State Did Not Have Its Capitol Cafeteria Vendor 

Under Contract for the Past Eight Years.

	 While reviewing the General Services Division, the 
Legislative Auditor was informed that the most recent vendor - Carl Frame - 
operating the cafeteria in the basement of the Capitol building was not 
formally under contract with the State of West Virginia.  The contract 
had a renewal provision for two successive three-year periods; however, 
for unknown reasons, the contract was not renewed.  Instead, the vendor 
was allowed to operate the cafeteria without a renewed contract until the 
cafeteria’s closing on September 29, 2006. According to a legal opinion from 
Legislative Services, the cafeteria vendor should have been under contract. 

	 In addition, the Secretary verified that the former vendor did 
not pay rent or make any payments for utilization of the space to run 
the cafeteria.  During this time, the State provided for the vendor at no 
cost:  new equipment, maintenance, garbage disposal, utilities and many 
additional services rather than requiring the vendor to pay for these 
services.  

	 In essence, the former Capitol cafeteria vendor  received 
free space and utilities from the State of West Virginia to operate a 
restaurant business.  Without a contract in place, West Virginia has not 
specified what benefits it expects from the vendor or how it will determine 
if it is receiving those benefits.  Thus, the Legislative Auditor finds that 
any vendor operating a cafeteria in the State Capitol should be doing 
so under a contract with the Department of Administration.

	 The Legislative Auditor created an eight-question survey that was 
electronically sent to 47 states.  Alaska and Hawaii were not included.  
The Legislative Auditor received a response from 31 states for a 66% 
response rate.  Twenty-seven of the 31 states that completed the survey 
have a cafeteria that provides prepared meal service, excluding vending 
machines.  The results show that 10 cafeterias are operated by the state 
and 17 are operated by a private vendor. 

	 All 17 of the states that are vendor-operated have contracts 
with the state.   Seventy-one percent of these vendors make some form 
of payments to the State for the privilege of operating the cafeteria.  The 
contracts address contract renewal, food quality, pricing, maintenance 
of appliances, health inspection violations and specify payment arrange-
ments.  There are various arrangements made by states and private vendors 
concerning payment including: fixed rent, profit sharing, and incentives 

The former vendor did 
not pay rent or make any 
payments for utilization of 
the space to run the cafeteria.

All 17 of the states that 
are vendor-operated have 
contracts with the state.

In essence, the former 
Capitol cafeteria vendor  
received free space and 
utilities from the State of 
West Virginia to operate a 
restaurant business. 
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for upgraded services. The average annual payments made to the states 
by private vendors is approximately $41,416. The Legislative Auditor 
is concerned that West Virginia may be experiencing undo expenses 
associated with operating a restaurant business and missing out on a 
source of revenue while most other states have contractual agreements 
concerning payments.

	 The Department of Administration closed the Capitol cafeteria 
indefinitely due to 18 critical health violations discovered by the Kanawha-
Charleston Health Department on Friday, September 29, 2006.  These 
violations included roach infestation and other cleanliness issues.  A 
contract could stipulate that a specified number of health code violations 
could cause closure of the cafeteria or termination of the contract.		

 	 A contract between the Department of Administration and 
a new Capitol cafeteria vendor would assure economical, efficient, and 
quality services.  In developing the contract, the Department of Admin-
istration should address the following issues within a contract:  food 
quality;  food menu; pricing; kitchen and serving area; and dining room 
appearance.  Legal staff from Legislative Services also recommend 
addressing several other issues before awarding a contract.  The 
Legislative Auditor recommends that the Legislature and Department of 
Administration consider addressing the following issues before finalizing 
a new contract:  

$	 Refinement of current Division of Purchasing laws;

$	 Constitutional authority of providing rent-free space;

$	 Involvement of Division of Vocational Rehabilitation in food 
	 service offerings as required by West Virginia Code §18-10G-3;

$	 Submission of cafeteria vendor financial statements;

$	 Liability for food related illness.

Recommendations

1.	 The Legislative Auditor recommends that the next vendor 
providing food services in the Capitol building be selected 
through the competitive bidding process similar to the 

	 requirement for all other commodities and services provided 
to state agencies.

A contract between the 
Department of Adminis-
tration and a new Capitol 
cafeteria vendor would 
assure economical, effi-
cient, and quality services.
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2.	 The Legislative Auditor recommends that the West 
	 Virginia Legislature consider refining existing Purchasing 
	 regulations to clarify that vendors providing  commodities 

and services for the public through a state agency fall under 
Division of Purchasing guidelines. 

3.	 The Legislative Auditor recommends that the Department 
of Administration consider the following issues in detail 
when drafting a new food service vendor contract:  food 
quality; food menu; pricing; and the appearance of kitchen, 
serving area, and dining room facilities.

4.	 The Legislative Auditor recommends that the following 
issues should be addressed by the Legislature and the 
Department of Administration:   constitutional author-
ity of providing rent-free space; the involvement of the 

	 Division of Vocational Rehabilitation; submission of vendor 
financial statements; and disclaiming liability of the State 
for vendor food service. 

	



Page � October 2006



Page �

 

 

 

Capitol Cafeteria 

Review Objective, Scope and Methodology
	 This Special Report on the Department of Administration Capitol 
Cafeteria is authorized by §4-2-5, as amended.  The potential issue was 
discovered during the audit process for several recent Special Reports on 
the General Services Division.  

Objective

	 The objective of this report is to review the lack of a contract 
between the Department of Administration and the previous vendor 
operating the Capitol Cafeteria.
	

Scope

	 The scope of this report considers activities that occurred between 
1995 and 2006.

Methodology
										        
		
	 Information used in this report was compiled from the 
Department of Administration, a legal opinion from Legislative Services, a 
survey of other states, and observations and conclusions of the Legislative 
Auditor.  Every aspect of this review complied with Generally Accepted 
Government Auditing Standards (GAGAS), with the exception of 
providing the report to the agency in a timely manner.
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Issue 1
Issue 1:	 The State Did Not Have Its Capitol Cafeteria 

Vendor Under Contract for the Past Eight 
Years.

Issue Summary

	 The vendor which was operating the cafeteria in the basement of the 
West Virginia State Capitol building until September of 2006 had not been 
under contract since 1998.  The Legislative Auditor surveyed 47 states 
and found that all states operating a capitol cafeteria with a private vendor 
have contracts in place.  The Legislative Auditor recommends that the 
Department of Administration follow proper purchasing procedures to 
ensure that any future vendor operating a cafeteria in the Capitol building 
is under a contract.  Seventy-one percent of the states surveyed receive 
payments from the private vendors for operating a cafeteria, but West 
Virginia under its previous arrangement did not. The Legislative Auditor 
recommends that the Legislature and the Department of Administration 
should consider addressing reimbursement to the State and other issues 
before subletting the Capitol cafeteria to any future vendor. 

The Vendor Recently Operating the Capitol Cafeteria Had 
Not Been Under Contract Since 1998. 

	 While reviewing the General Services Division, the 
Legislative Auditor was informed that the most recent vendor - Carl Frame - 
operating the cafeteria in the basement of the Capitol building was not 
formally under contract with the State of West Virginia.  According to 
the Secretary of the Department of Administration, the contract with the 
vendor expired September 30, 1998.  The previous contract with the vendor 
addressed various issues including (see Appendix B for full contract): 

$	 hours of operation
$	 use of facilities for catering
$	 health requirements
$	 maintenance and custodial responsibilities
$	 equipment
$	 food service program
$	 cafeteria renovations (prior to opening)
$	 Capitol Cafeteria Committee 

According to the Secretary 
o f  t h e  D e p a r t m e n t  o f 
Administration, the contract 
with the vendor expired Sep-
tember 30, 1998. 
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	 The vendor was under contract with the Department of 
Administration in 1998.  The contract had a renewal provision for two 
successive three-year periods; however, for unknown reasons, the contract 
was not renewed. Instead, the vendor was allowed to operate the cafeteria 
without a renewed contract until the cafeteria’s closing on September 29, 
2006.  The Secretary of the Department of Administration stated that 
following the original contract expiration that there was no formal 
contract between the State and the vendor.  According to a legal opinion 
from Legislative Services, the cafeteria vendor should have been under 
contract.  The legal opinion states:

There was no authority for a state agency to provide for 
space, utilities and other services for a private entity to 
operate the food service at the capitol cafeteria without a 
contract approved by the purchasing director. 

	
	 Furthermore, the former vendor had no lease or payment agreement 
with the State for the privilege of operating the Capitol cafeteria.  The 
former vendor did not make any form of payment to the State and operated 
independently from any state agency.  The Secretary of the Department of 
Administration stated that the expired contract:

...does not contain a provision which requires Mr. Frame 
to pay rent.   Rather, the bargained-for consideration is 
services.

	 In addition, the Secretary verified that the former vendor did not 
pay rent or make any payments for utilization of the space to run the 
cafeteria.  The expired contract indicated that if the former vendor 
catered off-campus, then the former vendor was required to get written 
approval from the Director of Purchasing or his/her designee and to pay 
the state 3% of gross sales for the catering activity.  The Secretary of 
Administration stated:

There are no records within the Department of Administration 
indicating that Mr. Frame catered off campus during October 
1995 through September 1998.  The State did not receive any 
money from Mr. Frame for any off campus catering functions. 

 
	 Furthermore, since the contract expired in September 1998, the 
Department of Administration has not received any payments for catering 
services from the former vendor.  Thus, the former vendor has not been 
required to make any form of payment to the State during the tenure of 

The Secretary of  the 
Department of Adminis-
tration stated that follow-
ing the original contract 
expiration that there was 
no formal contract between 
the State and the vendor.

The Secretary verified 
that the former vendor did 
not pay rent or make any 
payments for utilization 
of the space to run the 
cafeteria. 
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operating the facility.  During this time, the State provided for the vendor 
at no cost:  new equipment, maintenance, garbage disposal, utilities and 
many additional services rather than requiring the vendor to pay for these 
services.  In essence, the former Capitol cafeteria vendor  received 
free space and utilities from the State of West Virginia to operate 
a restaurant business.  By allowing the vendor to operate without 
reimbursement, the State may have been in conflict with a 1977 West 
Virginia Supreme Court ruling.  In the State Building Commission of West 
Virginia v. Patrick Casey, Judge, Circuit Court of Kanawha County, the 
West Virginia Supreme Court of Appeals stated that providing rent-free 
use of state property to a private corporation for the operation of food 
services was an unconstitutional grant of the credit of the State to, or in 
aid of, a corporation.
	
	 The State of West Virginia made a significant investment in the 
former vendor to provide cafeteria services to state officials, employ-
ees, and visitors to the Capitol Complex.  Although a survey by the 
Legislative Auditor shows that other states do not require any 
payment from the vendor, those states do have their vendor under contract 
specifying the benefits the vendor is expected to provide.  Without a 
contract in place, West Virginia has not specified what benefits it expects 
from the vendor or how it will determine if it is receiving those benefits.  
Thus, the Legislative Auditor finds that any vendor operating a 
cafeteria in the State Capitol should be doing so under a contract with 
the Department of Administration.

The Legislative Auditor Surveyed Other States to Inquire 
How Their Cafeterias Operate.  

	 The Legislative Auditor created an eight-question survey that was 
electronically sent to 47 states.  Alaska and Hawaii were not included.  The 
Legislative Auditor received a response from 31 states for a 66% response 
rate.  The purpose of the survey was to determine whether or not the 
current lack of a contract between Mr. Frame and the State of West Virginia  
is common among other states.  Completion of the survey indicated if the 
state has a cafeteria in its Capitol building, whether or not the cafeteria 
is state or privately operated and gave details concerning contractual 
issues.  Twenty-seven of the 31 states that completed the survey have a 
cafeteria that provides prepared meal service, excluding vending machines.  
The results show that 10 cafeterias are operated by the state and 17 are 
operated by a private vendor.  The full survey questions along with results 
are shown below.

The West Virginia Supreme 
Court of Appeals stated 
that providing rent-free 
use of state property to a 
private corporation for the 
operation of food services 
was an unconstitutional 
grant of the credit of the 
State to, or in aid of, a 
corporation.

Without a contract in 
place, West Virginia has 
not specified what benefits 
it expects from the vendor 
or how it will determine if it 
is receiving those benefits.  
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Capitol Cafeteria Survey

1a.  	 Does the state capitol have a cafeteria that provides pre-
pared meal service (excluding the operation of vending 
machines)?

	 	
	 	 26 YES
	 	 5 NO

1b.  	 Is it operated by the State or private vendor?
	 	
	 	 17 PRIVATE VENDOR
	 	 10 STATE

2.  	 If operated by a private vendor, is the vendor under con-
tract with the State?

		
		  17 YES
		  0 NO

3.  	 Are there any payments made by the vendor to the 
State?

		  12 YES
		  5 NO

4.        What was the total amount paid to the state by the vendor 
            during fiscal year 2005?

	 	 See Table 2 on page 17 for results.

5a.       Is the State or the vendor responsible for maintenance of       
the space operated by the vendor?

	 	 14 STATE
	 	 3 VENDOR

5b.  	 Does the maintenance include repairs to equipment, plumb-
ing, ventilation system, etc.?

		                       15 YES
		                        2 NO
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6.  	 Does the State or the vendor pay utility costs?

	 	 16 STATE
	 	 1 VENDOR

7.  	 Is the State or the vendor responsible for:

paying sales tax             	      0 STATE
                                             16 VENDOR
	     1N/A (Montana no sales tax)

wage withholding                 0 STATE
	      17 VENDOR

worker’s compensation         0 STATE
	      17 VENDOR

unemployment compensation  0 STATE
                                               17 VENDOR

8.          Concerning the terms of the contract, is there specific 
	 language addressing the following:

  contract renewal                      15 YES	  2 NO
  food quality                              14 YES	  3 NO
  pricing                                     13 YES 	 4 NO
  maintenance of appliances     16 YES	 1 NO
  health inspection violations   11 YES 	 6 NO

	
	 As stated previously, 27 of the 31 states that completed the 
survey have a Capitol cafeteria.  Respondents from Mississippi and South 
Carolina indicated that they have no cafeteria located in their Capitol and 
a representative from South Dakota responded that the state has space for 
a cafeteria but currently does not have a vendor.  The respondents from 
Oklahoma and Michigan indicate that they do not have cafeterias but have 
vending services.  Table 1 illustrates which states have cafeterias, states 
that operate their own cafeterias, and  states that cafeterias are privately 
operated.  It must be noted that the former vendor for the State of West 
Virginia was responsible for paying sales tax, wage withholding, workers’ 
compensation, and unemployment compensation. 

It must be noted that the 
former vendor for the 
State of West Virginia was 
responsible for paying 
sales tax, wage withhold-
ing, workers’ compensa-
tion, and unemployment 
compensation. 
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Table 1
Survey Results of State Capitol Cafeterias

State Cafeteria? State or Privately Operated
Alabama	 Yes Private Vendor
Arizona Yes State
Arkansas Yes Private Vendor
California Yes Private Vendor
Delaware Yes State
Idaho Yes State
Indiana Yes Private Vendor
Iowa Yes State
Maine Yes State
Massachusetts Yes Private Vendor
Michigan No
Minnesota Yes Private Vendor
Mississippi No
Missouri Yes State
Montana Yes Private Vendor
Nebraska Yes Private Vendor
Nevada Yes State
New Hampshire Yes Private Vendor
New York Yes Private Vendor
North Carolina Yes State
North Dakota Yes Private Vendor
Ohio Yes Private Vendor
Oklahoma No
Oregon Yes Private Vendor
South Carolina No
South Dakota* No Private Vendor
Tennessee Yes Private Vendor
Utah Yes Private Vendor
Vermont Yes Private Vendor
Washington Yes State
Wisconsin Yes State

*South Dakota has no current vendor, but has had a private vendor in the past.

Source: Legislative Auditor’s survey.
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	 All 17 of the states that are vendor-operated have contracts 
with the state.   Seventy-one percent of these vendors make some form 
of payments to the State for the privilege of operating the cafeteria.  
The contracts address contract renewal, food quality, pricing, mainte-
nance of appliances, health inspection violations and specify payment 
arrangements.  There are various arrangements made by states and private 
vendors concerning payment including: fixed rent, profit sharing, and 
incentives for upgraded services.  Annual payments from the vendors to 
the respective states range from $2,365 to $130,000.  The average annual 
payments made to the states by private vendors is approximately 
$41,416.  Table 2 indicates the cafeterias operated by private vendors, 
which are under contract, and which states receive payment from private 
vendors.
			 

Table 2
Annual Cafeteria Revenue to States via Private Vendors 

FY 2005
States Contract Total Revenue to State

Alabama Yes No revenue
Arkansas Yes $6,000
California Yes $2,365
Indiana Yes $130,000
Massachusetts Yes $90,000
Minnesota Yes $21,408
Montana Yes No revenue
Nebraska Yes $16,800
New Hampshire Yes No revenue
New York Yes $38,000
North Dakota Yes $48,000
Ohio Yes $83,000
Oregon Yes $20,000
South Dakota Yes No revenue
Tennessee Yes No revenue
Utah* Yes $-12,000
Vermont** Yes $0 

*Utah provides payment to the vendor if a loss is incurred, resulting in 
negative income.  
**Vermont began receiving payments for FY 2006.	
Source: Legislative Auditor’s survey.

All 17 of the states that 
are vendor-operated have 
contracts with the state. 

The  average  annua l 
payments made to the 
states by private vendors is 
approximately $41,416. 
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	 The Legislative Auditor is concerned that West Virginia may 
be experiencing undo expenses associated with operating a restaurant 
business and missing out on a source of revenue while most other states 
have contractual agreements concerning payments.  There are various 
arrangements made by states and private vendors concerning payment.  
One example is a payment arrangement made from the private vendor 
to the State of California.  In this arrangement, California is paid rent 
of 0.5% of the total gross sales of the vendor’s restaurant operations.  
Massachusetts is also paid a percentage of gross register receipts, but 
is also paid commissions for both state and non-state catering activities 
provided by the vendor.  

	 Nebraska contracts a fixed amount of $1,400 per month for profit 
sharing.  Indiana offers an incentive to the private vendor by reducing rent 
in order for the vendor to offer discounts or other benefits to customers.  
Utah and Minnesota offer reimbursement to the vendor if a loss is incurred.  
For 2005, Utah provided $12,000 to the vendor because the vendor incurred 
a loss.  Utah will provide funding to make up for any loss incurred by the 
private vendor.  However, in Utah if the cafeteria’s private vendor begins 
making profit, then the private vendor is responsible for profit sharing.

Capitol Cafeteria Closed by Department of Administration 
as a Result of Health Code Violations.

	 Although there was no formal contractual agreement, the 
Department of Administration closed the Capitol cafeteria 
indefinitely due to 18 critical health violations discovered by the Kanawha-
Charleston Health Department on Friday, September 29, 2006.  These violations 
included roach infestation and other cleanliness issues.  A contract may 
have given the cafeteria vendor requirements which could allow the 
Department of Administration to inspect the premises for cleanli-
ness.  In addition, a contract could stipulate that a specified number of 
health code violations could cause closure of the cafeteria or termination 
of the contract.  

	 It is also unclear as to who will operate the cafeteria when it reopens.  
Indication has been made that a new vendor will be selected.  The cafeteria 
space is undergoing renovations, and a consultant has been selected to 
assist the Department of Administration in determining the direction to 
take with the cafeteria.  Also, the West Virginia Parkways Authority has 
been in discussions about operating a food service facility not only in the 

T h e  D e p a r t m e n t  o f 
Administration closed the 
Capitol cafeteria indefi-
nitely due to 18 critical 
health violations.

A contract could stipulate 
that a specified number of 
health code violations 
could cause closure of the 
cafeteria or termination of 
the contract.  
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Capitol building but also in the Cultural Center. 

The Legislature and Department of Administration Should 
Review Several Issues Before Selecting the Next Capitol 
Cafeteria Vendor.

	 Most other services provided to the State by outside vendors are 
required to go through the proper contract and bidding process.  Thus, 
the Legislative Auditor questions why a cafeteria vendor should be any 
different.  A contract between the Department of Administration and a new 
Capitol cafeteria vendor would assure economical,  efficient, and quality 
services.  Before contracting with a new vendor to operate the Capitol 
cafeteria, the Legislative Auditor recommends that the Department of 
Administration consider following some of the examples of states 
surveyed.  In developing the contract, the Department of Administration 
should address the following issues within a contract:  food quality;  food 
menu; pricing; kitchen and serving area; and dining room appearance. 

	 In addition, legal staff from Legislative Services also 
recommend addressing several other issues before awarding a 
contract.  The Legislative Auditor recommends that the Legislature and 
Department of Administration consider addressing the following issues before 
finalizing a new contract:  

$	 Refinement of current Division of Purchasing laws - Cafeteria 
services are provided for Capitol complex employees and visitors.  
Existing Division of Purchasing regulations are designed primarily 
to control purchases of commodities and services for a state agency,  
rather than a commodity or service provided to the public. Since the 
cafeteria was operated by a private vendor and the services were 
directed to the public rather than to a state agency, the scenario 
does not fit neatly into existing purchasing laws.  

$	 Constitutional authority of providing rent-free space - As stated 
previously, the use by the vendor of the cafeteria space, free rent 
of and utility payments, may have been in conflict with a 1977 
Supreme Court of Appeals decision.    The Court ruled that provid-
ing rent-free use of state property to a private corporation for the 
operation of food services was an unconstitutional grant of credit 
or aid by the State to a corporation.  

A contract between the 
Department of Adminis-
tration and a new Capitol 
cafeteria vendor would 
assure economical,  effi-
cient, and quality services.

The Court ruled that 
providing rent-free use of 
state property to a private 
corporation for the opera-
tion of food services was 
an unconstitutional grant 
of credit or aid by the State 
to a corporation.  
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$	 Involvement of Division of Vocational Rehabilitation in 
food service offerings as required by West Virginia Code 

	 §18-10G-3 - This statute requires that any governmental 
	 agency proposing operation of a food service facility in a public 
	 building shall offer the Division of Vocational Rehabilitation the 

first opportunity to provide the food service.  The Division has 
the option to decline and the governmental agency may also make 
the determination that the Division may be unable to provide 
the service.  In addition, if the Division chooses to operate the 
food service, the governmental agency shall not operate a food 

	 service facility in the building or permit any other person or 
	 entity to do so.  Thus, it should be addressed whether the Division 
	 of Vocational Rehabilitation’s operation of the Capitol’s East Wing 

snack bar precludes additional food services being offered in the 
Capitol building.  

$	 Submission of cafeteria vendor financial statements - The 
previous vendor was not required to provide financial statements 
regarding operation of the cafeteria to the State.  Providing financial 
statements would have been beneficial in determining the value 
of both the cafeteria space and cafeteria operations.  Future con-
sideration of a vendor should include the requirement to provide 
sufficient financial data to allow the Department of Administration 
to make responsible decisions for providing food service.  Submis-
sion of financial statements could also assure to the Department of 
Administration that the vendor is in compliance with tax, workers’ 
compensation, and unemployment compensation requirements.   

$	 Liability for food related illness - In response to the recent e. 
coli contamination, the liability for any illness as a result of food 
served in the cafeteria should be addressed.  A future contract 
should disclaim the State from any liabilities due to the vendor’s 
food offerings.

Conclusion

	 The Legislative Auditor recognizes the benefit the employees and 
visitors at the Capitol Complex receive by having food service available. 
Issues need to be addressed before a new vendor is selected for operation 
of the Capitol cafeteria space.  Most importantly, the new vendor should 
be selected through the competitive bidding process, and be placed under 
contract.  The most recent vendor operating the Capitol cafeteria was 

It should be addressed 
whether the Divis ion 
of Vocational Rehabili-
tation’s operation of the 
Capitol’s East Wing snack 
bar precludes additional 
food services being offered 
in the Capitol building.  

A future contract should 
disclaim the State from 
any liabilities due to the 
vendor’s food offerings.
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not under contract for approximately 8 years, from 1998 - 2006.   The 
Legislative Auditor surveyed 31 of 47 states and found that 17 states that 
have a private cafeteria vendor in their Capitol buildings are under con-
tracts.  The results of the survey also show that 12 of the 17 private vendors 
make payments to the state for utilization of the space, but West Virginia’s 
former vendor did not.  The Legislative Auditor recommends that payment 
to the state and other issues need to be addressed before awarding the next 
vendor to provide food services in the Capitol building. 

Recommendations

1.	 	The Legislative Auditor recommends that the next vendor 
providing food services in the Capitol building be selected 
through the competitive bidding process similar to the 

	 requirement for all other commodities and services provided 
to state agencies.

2.	 	The Legislative Auditor recommends that the West 
	 Virginia Legislature consider refining existing Purchasing 
	 regulations to clarify that vendors providing  commodities 

and services for the public through a state agency fall under 
Division of Purchasing guidelines. 

3.	 	The Legislative Auditor recommends that the Department 
of Administration consider the following issues in detail 
when drafting a new food service vendor contract:  food 
quality; food menu; pricing; and the appearance of kitchen, 
serving area, and dining room facilities.

4.	 	The Legislative Auditor recommends that the following 
issues should be addressed by the Legislature and the 
Department of Administration:  constitutional authority of 
providing rent-free space; the involvement of the Division 
of Vocational Rehabilitation; submission of vendor financial 
statements; and disclaiming liability of the State for vendor 
food service. 
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Appendix A:	 Transmittal Letter 
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Appendix B:	 Contract	
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Appendix C:	 Department of Administration’s Response
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