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The Honorable Edwin J. Bowman
State Senate

129 West Circle Drive

Weirton, West Virginia 26062

The Honorable Jim Morgan

House of Delegates

Building 1, Room E-213

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0470

Dear Chairs:

Pursuant to West Virginia Code §4-2-5, we are transmitting a Performance Audit of the
Whitewater Commission, which will be presented to the Joint Committee on Government
Operations and Joint Committee on Government Organization on Tuesday, September 11, 2007.
The issues covered herein are “The Whitewater Commission Should Review Rafting Injuries
During Quarterly Meetings in an Effort to Promote the Quicome of Keeping West Virginia’s
Commercial Whitewater Rafiing a Safe Activity;” “The Whitewater Officer Spends a Limited
Amount of Time Enforcing Whitewater Code, While the Commission Consistently Spends the
Majority of Its Budget to Pay the Whitewater Officer’s Full Salary and Benefits,” and “The
Commission Should Stop the Practice of Proxy Voting.”

We transmitted a draft copy of the report to the Whitewater Commission and the
Division of Natural Resources on August 2, 2007. We held an exit conference with the Division

of Natural Resources on August 14, 2007. We received the agency response from the
Whitewater Commission on August 30, 2007 and a response from the Division of Natural

Resources on August 29, 2007.
Sigcerely,
%
John Sylvia

Joint Committee on Government and Finance —_—

Let me know if you have any questions.

JS/tle
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Executive Summary

The Legislative Auditor
reviewed the Commission’s
meeting minutes from CY
2002 to CY 2006 and found
no discussion concerning
injuries or fatalities.

The Commission’s website
shows that annual injury
statistics have not been
updated since FY 2002.

Over the past five fiscal
years, the Commission has
spent an average of 81 per-
cent of its annual budget to
pay the full salary and ben-
efits of a whitewater officer
whose time spent enforcing
whitewater code has dra-
matically decreased.

Issue 1: The Whitewater Commission Should Review
Rafting Injuries During Quarterly Meetings in an Effort
to Promote the Outcome of Keeping West Virginia’s Com-
mercial Whitewater Rafting a Safe Activity.

During the course of the Legislative Auditor’sreview of the Whitewater
Commissionitwasnoted that from CY 2002-2006, the Commission has failed to

» discuss injuries or fatalities that have occurred on the rivers
during its quarterly meetings, and

* keep the public informed with updated information that can
be used to determine the Commission’s activities.

The Legislative Auditor reviewed the Commission’s meeting
minutes from CY 2002 to CY 2006 and found no discussion concerning
injuries or fatalities, despite the fact that West Virginia ranks fifth nation-
ally with the highest number of total fatalities during the time period of
2002 to 2006. Injury statistics for the past five calendar years show that
for every 2,981 people who go on a commercial whitewater rafting trip
in West Virginia, one injury occurs. Although there are no mandates in
West Virginia Code requiring the Commission to review injury forms, the
quarterly review of injuries is the natural step, given that safety is a major
concern for the Commission as well as the commercial whitewater industry.

The Commission’s website shows that annual injury statistics
have not been updated since FY 2002, which was the last time the an-
nual injury report was produced. Quarterly meeting minutes have not
been updated since June 2003. The Whitewater Commission should
annually update the content of its website to better inform the public.

Issue 2: The Whitewater Officer Spends a Limited
Amount of Time Enforcing Whitewater Code, While the
Commission Consistently Spends the Majority of Its Budget
to Pay the Whitewater Officer’s Full Salary and Benefits.

The whitewater enforcement officer is a position created spe-
cifically to enforce the whitewater code. This employee is a certified
officer with the Division of Natural Resources permanently assigned
to work with the Whitewater Commission. Over the past five fiscal
years, the Commission has spent an average of 81 percent of its an-
nual budget to pay the full salary and benefits of a whitewater officer
whose time spent enforcing whitewater code has dramatically decreased.
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Although permanently as-
signed to work with the
Whitewater Commission,
the whitewater officer does
not submit an activity re-
port to the Whitewater
Commission.

On at least four differ-
ent occasions between the
years 2002 and 2004 the
Legislative Auditor found
documents that show some
Whitewater Commission
members practiced proxy
voting.

Chart 2
Percent of Budget Spent vs. Percent of Officer's Time
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Although permanently assigned to work with the Whitewater
Commission, the whitewater officer does not submit an activity report to the
Whitewater Commission. The whitewater officer submits activity reports
only to the DNR law enforcement section. The Commission should also be
receiving documentation that the officer is responding to and investigating
reports of accidents and injuries in addition to other types of enforcement.

Issue 3: The Commission Should Stop the Practice of
Proxy Voting.

While reviewing the Commission’s Quarterly Meeting Min-
utes, the Legislative Auditor noticed documents that referred to proxy
voting. Upon review, it became apparent that some Whitewater Com-
mission members have practiced what is known as proxy voting.

On at least four different occasions between the years 2002 and
2004 the Legislative Auditor found documents that show some Whitewater
Commission members practiced proxy voting. The Legislative Auditor
requested and received a legal opinion from the Legislative Services legal
counsel regarding the practice of proxy voting as it applies to a state gov-
ernment commission. The Legislative Services legal counsel informed
the Legislative Auditor that the practice of using proxy votes by non-ex
officio Whitewater Commission members is an improper delegation of
their duties. The Ethics Commission also provided its interpretation of
proxy voting, stating there is no provision in the Open Meetings Act that
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governs the use of a written proxy vote. Whitewater Commission members
should discontinue the practice of proxy voting by non-ex officio members.

Recommendations

1.

The Legislative Auditor recommends that the Legislature continue
the West Virginia Whitewater Commission.

The Legislative Auditor recommends that the Legislature amend the
West Virginia Code to require the Whitewater Commission to produce
an annual report detailing injury and fatality statistics, consumer sta-
tistics, river use and river condition statistics as well as any addition-
al information determined useful to the Commission and the public.

The Legislative Auditor recommends that the Legislature amend
the West Virginia Code to require the Whitewater Commission
to conduct a formal review of fatality reports during quarterly
meetings for the purpose of determining the facts, conditions,
and circumstances relating to the incident and the probable
cause thereof. These results should then be used to determine
measures that may prevent similar incidents in the future.

The Whitewater Commission should update its website to improve
the public’s knowledge of the Commission s activities.

The Commission should require the Whitewater Olfficer to submit
quarterly reports regarding his or her daily, weekly and/or monthly
activities as they relate to the enforcement and administration of
whitewater code.

The Whitewater Commission should only reimburse the DNR for
the true amount of time spent on whitewater-related activities.

The Commission should discontinue the use of proxy voting by
non-ex officio commission members.
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Review Objective, Scope and Methodology

This performance review of the Whitewater Commission was authorized
by West Virginia Code §4-2-5.

Objective

While conducting this review, the Legislative Auditor looked at the
following criteria in order to evaluate the performance of the Whitewater
Commission.

e s the agency created to solve a problem or provide a service?

e Has the problem been solved or the service been provided?

e Towhat extent have past agency activities and accomplishments,
current projects and operations, and planned activities and goals
for the future been effective?

e Would there be significant and discernible adverse effects on the
public health, safety, or welfare if the agency were abolished?

e Does the agency operate in a sound fiscal manner?

Scope

This review covers the time period of fiscal and calendar years
2002 through 2006.

Methodology

Information about the Whitewater Commission was obtained
through interviews with law enforcement, legal, and administra-
tive personnel of the Division of Natural Resources. The Legisla-
tive Auditor examined the Commission’s meeting minutes; analyzed
injury reports and budget information; and reviewed the Whitewater
Officer’s monthly work reports. Additional resources consulted dur-
ing the review process include the Ethics Commission and Legisla-
tive Services legal counsel. All aspects of this review comply with
Generally Accepted Government Auditing Standards (GAGAS).
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Issue 1

The Commission was es-
tablished for the purpose
of assisting the director of
DNR in regulating, study-
ing and investigating the
whitewater industry to
protect the public and al-
low for the enjoyment of
the natural beauty of the
State.

The Commission has not
discussed injuries or fatali-
ties that have occurred on
the rivers during its quar-
terly meetings.

The Whitewater Commission Should Review Rafting
Injuries During Quarterly Meetings in an Effort to
Promote the OQOutcome of Keeping West Virginia’s
Commercial Whitewater Rafting a Safe Activity.

Issue Summary

In 1992, the Legislature created the Whitewater Commission within
the Division of Natural Resources (DNR) to replace the Whitewater Advi-
sory Council. The Commission was established for the purpose of assisting
the director of DNR in regulating, studying and investigating the whitewa-
ter industry to protect the public and allow for the enjoyment of the natural
beauty of'the state. There have been safeguards established and enforced by
the Commission that were designed to keep commercial whitewater rafting
safe. During the course of the review however, the Legislative Auditor
noted that from CY 2002-2006, the Commission has not discussed injuries
or fatalities that have occurred on the rivers during its quarterly meetings. In
addition, the Commission is not keeping the public informed with updated
information that can be used to determine the Commission’s activities.

The Whitewater Commission Has Not Consistently
Compiled Injury Reports and Does Not Review Injury
Reports During Quarterly Meetings

The Whitewater Commission has established several key rules
and regulations to improve the safety of commercial whitewater raft-
ing. One example is the requirement that outfitters use a standardized
injury form to document each accident. This standardized form was
adopted in 2002 after recommendations in a previous PERD report.
The form allows the Commission to capture the following information:

. identification of Outfitter;

. date, time and location of injury;

. injured person’s pertinent information;
. weather and river conditions;

. thorough description of injury;

. witness and trip/guide statements;

. action taken by Outfitter; and

. required treatment.

This information is supposed to allow for an accurate and consis-
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The Commission does not
receive a quarterly com-
pilation of the number of
injuries, or a description
from the staff.

At one time, these injury
statistics were compiled
and published by the Com-
mission in the form of an
Annual Injury Report.
However, 2002 was the
last year the Commission
compiled these injury sta-
tistics.

West Virginia ranks fifth
nationally with the highest
number of total fatalities
firom 2002 to 2006.

tent evaluation of injuries that occur on the rivers. Injury report forms are
required to be filed with the Commission’s director within 15 days of the
accident. Detailed information on these injuries provides the Commission
a means to analyze the cause of individual injuries and deaths and deter-
mine the need for additional regulations or needed discipline for outfitters.

Although this information is required to be submitted to the
Whitewater Commission, there is no record of the Commission review-
ing this information. The Legislative Auditor reviewed the Commission’s
meeting minutes from CY 2002 to CY 2006 and found no discussion
concerning injuries or fatalities. In addition, the Commission does not
receive a quarterly compilation of the number of injuries, or a description
from the staff. In 2002, when the Legislative Auditor recommended to
the Commission that a standardized injury form be utilized, the purpose
was to create a means for the Commission to compile the information
and utilize it in an effort to improve safety. Nothing in West Virginia
Code requires the Commission to review the forms, but the quarterly
review of injuries is the natural step, given that safety is a major concern
for the Commission as well as the commercial white water industry.

At one time, these injury statistics were compiled and published
by the Commission in the form of an Annual Injury Report. However,
2002 was the last year the Commission compiled these injury statistics.
Compilation of information captured by the standardized injury form
can be a valuable tool for the Commission to utilize. Past annual injury
reports have provided the Commission with the following information:

. number of injuries, percent of injuries and percent of river
use by licensed outfitter;

. injuries by designated whitewater zone;

. incidence rates; and

. injuries by type of injury, injured body part and professional

care required.

These injury statistics are a measure of an important outcome for
the Whitewater Commission.

West Virginia Ranks Fifth Nationally With the Highest
Number of Total Fatalities During the Period of 2002 to
2006

According to the American Whitewater Organization, West Virginia
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Injury statistics for the past
five calendar years show
that for every 2,981 people
who go on a commercial
whitewater rafting trip in
West Virginia, one injury
occurs.

ranks fifth nationally with the highest number of total fatalities from 2002 to
2006."' Three of the fatalities in West Virginia occurred during commercial
whitewater rafting trips regulated by the Whitewater Commission. Table
1 documents the fatalities for West Virginia and the surrounding states.

Commercial and Non-Commerlljzcl?;leFlatalities in Neighboring States
CY 2002-2006

State 2002 12003 2004 [2005 [2006 | Total
Kentucky 1 0 0 0 0 1
Ohio 2 7 1 0 1 11
Pennsylvania 1 3 3 0 0 7
Virginia 0 1 3 1 3 8
West Virginia 2 4 2 3 5 14
Source: American Whitewater Organization

Injury statistics for the past five calendar years show that for every
2,981 people who go on a commercial whitewater rafting trip in West Virginia,
one injury occurs. Table 2 documents injury rates from 2002 through 2007.

Table 2

Injuries per Number of Rafters CY 2002-2006
Year Injuries Rafters Injuries per Rafters
2002 88 222,427 I per 2,528
2003 92 223,744 1 per 2,432
2004 90 211,637 1 per 2,352
2005 71 210,940 1 per 2,971
*2006 18 201,358 1 per 11,187
*2007 16 **102,569 N/A
Source: The West Virginia Whitewater Commission

*In 2006, Outfitters began filing reports only on injuries that required medical
services at an established medical facility. In previous years, outfitters filed an
injury report for all customer injuries, regardless of whether the customer sought
additional medical care or not.

**CY2007 is a partial year ending August 24th.

' Appendix B lists the fatalities from every state in the nation for the last five years.
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The Commission’s website

shows that annual injury
statistics have not been
updated since FY 2002,
which was the last time the
annual injury report was
produced.

If potential customers re-
view the outdated website
they may be inclined to
go whitewater rafting in
another state.

The Legislative Auditor
finds the Whitewater Com-
mission does not review and
analyze the circumstances
involved in all injuries and
fatalities during quarterly
meetings.

The Commission Should Continually Update Public
Information

Areview of the Commission’s computer website indicates that the
Commission members may not be regularly reviewing the information they
are providing to the public. The Commission’s website shows that annual
injury statistics have not been updated since FY 2002, which was the last
time the annual injury report was produced. Quarterly meeting minutes
have not been updated since June 2003. Other boards and commissions
use websites to keep the public aware of its activities. Potential custom-
ers tend to utilize the internet as a tool to form an opinion of a potential
destination. As noted in the chart below, there has been a downward trend
in the number of rafters since 1995. Since 2003 the number of commer-

cial whitewater rafters in the state has declined by 22,386 individuals.

Chart 1
Number of Rafters
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If potential customers review the outdated website they may be
inclined to go whitewater rafting in another state. As noted in Table 2, the
percentage of rafters receiving an injury while on the river is low. Publish-
ing current injury statistics should document the safety of the industry in
the state, thus serving as an industry promotion. The Whitewater Com-
mission should annually update the content of its website to better inform
the public, which may help to increase the number of rafters coming to
West Virginia.

Conclusion

Since its creation, the Whitewater Commission has met its mandate
of establishing safeguards and regulations for commercial whitewater raft-
ing. However, the Legislative Auditor finds the Whitewater Commission
does not review and analyze the circumstances involved in all injuries and
fatalities during quarterly meetings. By not discussing injuries and fatali-
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ties during its quarterly meetings, the Commission is missing an opportu-
nity to determine underlying causes of injuries and fatalities. That could
ultimately make commercial whitewater rafting a safer form of outdoor
recreation in the state. In addition, the Whitewater Commission needs to en-
sure the public has access to accurate, up to date information regarding the
industry and its activities in order to assist in the promotion of the industry.

Recommendations:

1. The Legislative Auditor recommends that the Legislature continue
the West Virginia Whitewater Commission.

2. The Legislative Auditor recommends that the Legislature amend the
West Virginia Code to require the Whitewater Commission to produce
an annual report detailing injury and fatality statistics, consumer sta-
tistics, river use and river condition statistics as well as any addition-
al information determined useful to the Commission and the public.

3. The Legislative Auditor recommends that the Legislature amend
the West Virginia Code to require the Whitewater Commission
to conduct a formal review of fatality reports during quarterly
meetings for the purpose of determining the facts, conditions, and
circumstances relating to the incident and the probable cause
thereof. These results should then be used to determine measures
that may prevent similar incidents in the future.

4. The Whitewater Commission should update its website to improve
the public’s knowledge of the Commission s activities.
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Page 16 September 2007



Issue 2

Over the past five fiscal
years, the Commission has
spent an average of 81 per-
cent of its annual budget to
pay the full salary and ben-
efits of a whitewater officer
whose time spent enforcing
whitewater code has dra-
matically decreased.

The whitewater officer’s
monthly reports to DNR
law enforcement from FY
2002 through FY 2006
show a steady decline in
the amount of time the
whitewater officer spent on
whitewater issues.

The Whitewater Officer Spends a Limited Amount of
Time Enforcing Whitewater Code, While the Commission
Consistently Spends the Majority of Its Budget to Pay the
Whitewater Officer’s Full Salary and Benefits.

Issue Summary

The whitewater enforcement officer is a position created specifi-
cally to enforce the whitewater code. This employee is a certified officer
with the DNR permanently assigned to work with the Whitewater Commis-
sion. The Legislative Auditor observed a disparity in the percentage of the
Whitewater Commission’s budget expended to pay the salary and benefits
of the whitewater officer, compared to the amount of time the whitewater
officer spent enforcing whitewater related code. The Commission does not
receive quarterly reports from the whitewater officer detailing activities.
Over the past five fiscal years, the Commission has spent an average of 81
percent of its annual budget to pay the full salary and benefits of a white-
water officer whose time spent enforcing whitewater code has dramatically
decreased. The Commission should only reimburse the DNR for the true
amount of time the enforcement officer spends on whitewater related activi-
ties. If the Commission only reimbursed the DNR for the true amount of
time the enforcement officer spent on whitewater related issues, additional
money could be spent on advertising, which may help to alleviate the 20
percent decline in customers the industry has seen in the past 10 years.

The Whitewater Officer Spends a Limited Amount of Time
on Whitewater Issues

According to the Commission, the whitewater officer’s job descrip-
tion is as follows:

Under limited supervision, the employee shall be respon-
sible for the enforcement of Chapter 20, Article 3B, Code
of West Virginia and Series 1, Commercial Whitewater
Outfitters Legislative Rules.

The Legislative Auditor noted a disparity in the percentage
of the Whitewater Commission’s budget to pay the salary and ben-
efits of the whitewater officer compared to the amount of time the
whitewater officer spent enforcing whitewater-related code. The
whitewater officer’s monthly reports to DNR law enforcement from
FY 2002 through FY 2006 show a steady decline in the amount of
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A review of budget amounts
spent shows that in FY
2002 the Commission spent
69 percent of its budget
on the whitewater officer.
This amount surged to 91
percent of the Commis-
sion’s budget being spent
on the whitewater officer
in FY 2004.

time the whitewater officer spent on whitewater issues. This decline
is documented by the Legislative Auditor in Table 3 and Chart 2.

Table 3
Breakdown of Whitewater Officer’s Hours Worked
Fiscal | Total Total Total *Salary *Salary
Year | Hours Hours Hours Earned Earned
Worked | Spent on Spent for White- | for Non-
Whitewa- | on Non- water Whitewa-
ter Issues | Whitewa- Hours ter Hours
ter Issues
2002 [ 1,900 1,234 666 $35,848 $19,347
2003 [1,764 816 948 $28,454 $33,056
2004 [ 1,785 590 1,195 $22,226 $45,016
2005 | *%*2699 |**1313 1,368 $20,231 $53,007
2006 |1,748 248 1,500 $11,316 $68,442

Source: The Whitewater Commission

*The Whitewater Officer s budgeted annual salary plus benefits were used to tabu-
late the totals.

**During CY 2005 there was a nine month period where the current whitewater of-
ficer was training his replacement. However, the officer in training suffered an injury
and was unable to proceed to his new assignment as the Whitewater Officer.

The Commission is consistently spending the majority of its bud-
get solely on the whitewater officer’s salary/benefits. A review of budget
amounts spent shows that in FY 2002 the Commission spent 69 percent of
its budget on the whitewater officer. This amount surged to 91 percent of
the Commission’s budget being spent on the whitewater officer in FY 2004.
In FY 2006, 80 percent of the Commission’s budget went toward the white-
water officer. Since FY 2002, the Commission has spent an average of 81
percent of its annual budget on the whitewater officer’s salary and benefits.

Chart2
Percent of Budget Spent vs. Percent of Officer's Time
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Although permanently as-
signed to work with the
Whitewater Commission,
the whitewater officer does
not submit an activity re-
port to the Whitewater
Commission.

The amount being paid
towards the whitewater
officer should be com-
mensurate with the amount
of time the officer spends
enforcing the whitewater
code.

The whitewater officer’s monthly work reports submitted to DNR
law enforcement during FY 2002 through FY 2006 show the officer to be
working in many areas throughout the state that are not designated white-
water zones and addressing multiple DNR issues, such as: logistics for
fish and wildlife, licensing and inspections on private boats, enforcement
at special events, personnel management, operational firearms training
and report preparation related to fish and wildlife enforcement. Although
permanently assigned to work with the Whitewater Commission, the
whitewater officer does not submit an activity report to the Whitewater
Commission. The whitewater officer submits activity reports only to the
DNR law enforcement section. The Commission should also be receiving
documentation that the officer is responding to and investigating reports
of accidents and injuries in addition to other types of enforcement. The
whitewater officer is also responsible for enforcing outfitter licensing,
daily river use limits, minimum safety requirements for equipment,
standards for the size of rafts and the number of persons transported
in one raft, and the qualifications of commercial whitewater guides.

In order to document the whitewater officer’s time spent on
whitewater issues in the future, the Legislative Auditor recommends
that the Commission require the whitewater officer to submit quarterly
reports. This report would allow the Commission to review the officer’s
activities and determine any areas that need additional focus and attention.
The Whitewater Commission should also only reimburse the DNR
for the true amount of time spent on whitewater related activities.

Conclusion

The Legislative Auditor recognizes that there are occasions when
the DNR provides additional officers, other than the whitewater officer,
to administer and enforce whitewater code. However, considering the
limited amount of time the whitewater officer spent administering and
enforcing whitewater code over the scope of this review, there is an ap-
pearance that the Whitewater Commission is subsidizing a DNR officer’s
salary and benefits. This circumstance creates the impression that the
Commission is failing to make the best use of its resources. The amount
being paid towards the whitewater officer should be commensurate with
the amount of time the officer spends enforcing the whitewater code.
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Recommendations:

5. The Commission should require the Whitewater Olfficer to submit
quarterly reports regarding his or her daily, weekly and/or monthly
activities as they relate to the enforcement and administration of
whitewater code.

6. The Whitewater Commission should only reimburse the DNR for
the true amount of time spent on whitewater-related activities.
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Issue 3

Upon review, it became ap-

parent that some Whitewa-
ter Commission members
have practiced what is
known as proxy voting.

There is no statutory or leg-
islative rule that authorizes
Whitewater Commission
members to assign their
vote to another member
as a proxy vote in their
absence.

The Commission Should Stop the Practice of Proxy Voting.

Issue Summary

While reviewing the Commission’s Quarterly Meeting Min-
utes, the Legislative Auditor noticed documents that referred to proxy
voting.? Upon review, it became apparent that some Whitewater Com-
mission members have practiced what is known as proxy voting.

The Legislative Auditor requested and received a legal opin-
ion from the Legislative Services legal counsel regarding the practice
of proxy voting as it applies to a state government commission. The
Legislative Services legal counsel determined that there is no statutory
or legislative rule that authorizes Whitewater Commission members to
assign their vote to another member as a proxy vote in their absence.

Commission’s Practice of Proxy Voting

While reviewing the Commission’s Quarterly Meeting Minutes, the
Legislative Auditor found four documents, two documents from the year
2002 and two documents from the year 2004, showing that some Whitewa-
ter Commission members practiced proxy voting. Commission members
who knew in advance that they were going to be absent from a quarterly
commission meeting would advise the Commission’s administrative assis-
tant via a facsimile that they would be absent. The commission member(s)
who had to be absent from the scheduled Whitewater Commission meeting
would state that the person assigns his or her proxy to another member for
the Whitewater Commission meeting scheduled on a particular date and
then sign the document. The Legislative Auditor requested and received
a legal opinion from the Legislative Services legal counsel regarding the
practice of proxy voting as it applies to a state government commission.

Thelegal opinionrendered by Legislative Services legal counsel stated:
... no statutory or legislative rule authority that authorizes

members of boards and commission generally, or members
of the Whitewater Commission specifically, to assign their

*Merriam-Webster's Dictionary of Law © 1996 defines proxy as: “l. the act or
practice of a person serving as an authorized agent or substitute for another. 2. authority or
power to act for another.”
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A proxy vote involves an
authorization to vote in
place of another person.

There is no provision in
the Open Meetings Act that
governs attendance by a
Written proxy.

vote to another member as a “proxy” vote when the mem-
ber does not attend the meeting. While there are numerous
Statutory references that permit ex officio board members
(i.e., government officials who serve on the basis of their
governmental position or title) to designate a subordi-
nate to attend meetings on their behalf, and while W. Va.
Code §20-2-23a expressly permits the ex officio members
on the Whitewater Commission (i.e., the DNR Director,
etc.) to name a designee - there is no provision that I am
aware of that authorizes non-ex officio commission or
board members to assign their vote to another member
as a “proxy” vote. The non-ex officio members of the
Whitewater Commission are public officials appointed to
the commission by the Governor. Their practice of using
“proxy” votes appears to be an improper delegation of
their duties in the absence of express authority to do so.

In 2002 the West Virginia Ethics Commission Ruled Against
Proxy Voting

The Legislative Auditor requested from the West Virginia Eth-
ics Commission its opinion on proxy voting. The Ethics Commission
responded by forwarding an opinion issued on October 3, 2002 to the
Greenbrier Valley Economic Development Corporation (GVEDC). The
GVEDC had asked for guidance on proxy voting. Its corporation’s by-
laws provided that each member could vote in person or by proxy. The
GVEDC had asked if reading proxy voting forms complies with the Open
Meetings Act or if there was another way to accommodate absentee voting.

The Ethics Commission’s opinion was that according to WV Code
§6-9A-8(b):

A public agency may not vote by secret or written ballot.

A proxy vote involves an authorization to vote in place of another
person. The proxy vote contains directions on how to vote for or against an
issue by a written ballot. The code specifically prohibits voting by a written
ballot. The Ethics Commission also indicated that there is no provision in
the Open Meetings Act that governs attendance by a written proxy and that
the GVEDC did not have authority to determine who could vote in place
of the missing member. Therefore, according to the Ethics Commission
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The Legislative Services
legal counsel and the Eth-
ics Commission have both
informed the Legislative
Auditor that the practice
of using proxy votes by a
non-ex officio commission
member is improper.

there is no provision in the Open Meetings Act that governs the use of a
written proxy vote. The Legislative Services legal counsel and the Ethics
Commission have both informed the Legislative Auditor that the practice
of'using proxy votes by a non-ex officio commission member is improper.

Conclusion

Whitewater Commission members have, on at least four occa-
sions, designated a substitute to attend a Commission meeting and cast a
vote on their behalf. The Legislative Services legal counsel has informed
the Legislative Auditor that the practice of using proxy votes by non-ex
officio Whitewater Commission members is an improper delegation of
their duties. The Ethics Commission also provided its interpretation
of proxy voting. The Ethics Commission responded by forwarding an
opinion issued on October 3, 2002 to the Greenbrier Valley Economic
Development Corporation (GVEDC). The Ethics Commission’s opin-
ion was that there is no provision in the Open Meetings Act that gov-
erns the use of a written proxy vote. Whitewater Commission members

should discontinue the use of proxy voting by non-ex officio members.

Recommendation:

7. The Commission should discontinue the use of proxy voting by
non-ex officio commission members.
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Appendix A: Transmittal Letter

WEST VIRGINIA LEGISLATURE

Performuance Evalnatinon and Researeh Division

Huilding 1, Rermn W-114

Tk Kanpwhe Boulerared, Fase
Charleoron, Wesr Vieginia 15505010
[HME 347 FE]

[HM) 34790050 FAX

Toho Sylvla

Dlirevear

Aupust 2, 2T

Frank Jezioro, Divector
{Hvishm of Naturad Rosmmees
Busilding 3, Roorn 669

Tl Kanawha Hnubovand, Hast
Cherlestem, WY 253050660

Thear Dhreselor Jezoma:

Thig i to transmit 3 draft cory of the Praliminary Cerforuance Feview of the Whilewsalor
Commissing. This sepiml 15 sweheduled o be presmmted during the September imterim mecting of the lnint
Committes on CGovernment Operaions, We will Inform you of the exsor tine and lovafion onee the
infimmation becomesr available. It #y expected that & represcntotive from your agency be presem ar the
mecting t ora by reapond o the repont and ansover ary quastions e conimires may have,

W wonld ke to schedoba an exit conference wills you at your convenitnee no later than Thursday,
gt 16, 2007, Lo discuss my concemns you may huve with the report. Please comact Bewverly Gandes oo
21 up 3 mecting time aad location, We nead your weiten fesponse by ood ob A Lsst 29, 2007, m onder
for it eo be meloded mthe final report. 11 your apgency intends e tisribute additional naterial t cowmittes
neanbors at the wwecting, pleasc contact e Louse Govennrent Chrpan et st fF al 3407 192 by Thurschny,
Septernber &, 2007 f muke atranpemcnts.

Wt request thet your personmel not discless the report to anyone not 2| iated with yoor agency.

Thaaik vous For yolky Soopedation,
Sincertly,
Michaal Midkit?
Rexpgurch Munuper
Eocilosue
— Joiad Uommittee an Lroverrment and Finance
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Appendix B:

Whitewater Fatalities by States 2002-2006
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Appendix C: Agency Responses

g {{5 5‘“‘}
West Virginia Whitewater Commission gﬁ AUG 30 2007 {id

Response to Comments from the
e oing : PERFORMANCE ALUATDH
West Vn’gmm Legislature o RESEARCH RIS A
Performance Evaluation and Research Division’s
August 2, 2007 Draft Copy of the Preliminary Performance Review of the
Whitewater Commission.

August 24, 2007.

Issue 1: The Whitewater Commission Should Review Rafting Injuries During
Quarterly Meetings in an Effort to Promote the Outcome of Keeping West
Virginia’s Commercial Whitewater Rafting a Safe Activity.

Recommendations:
1. The Legislative Auditor recommends that the Legislature continue the West
Virginia Whitewater Commission.
Response: Comment Noted

2. The Legislative Auditor recommends that the Legislature amend the West
Virginia Code to require the Whitewater Commission to produce an annual report
detailing injury and fatality statistics, consumer statistics, river use and river
condition statistics as well as any addition information determined useful to the
Commission and the public.

Response: This information is already collected by the WVDNR via trip leader
reports, monthly use reports and accident reports. The Commission will form a
subcommittee to further research this recommendation.

3. The Legislative Auditor recommends that the Legislature amend the West
Virginia Code to require the Whitewater Commission to conduct a formal review
of fatality reports during quarterly meetings for the purpose of determining the
facts, conditions, and circumstances relating to the incident and the probable
cause thereof. These results should then be used to determine measures that may
prevent similar incidents in the future.

Response: The Commission will form a subcommittee to further research this
recommendation.

4. The Whitewater Commission should update its website to improve the public’s
knowledge of the Commission’s activities.
Response: The Commission will work with the WVDNR to bring the website up to
date and keep it current.
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Issue 2: The Whitewater Officer Spends a Limited Amount of Time Enforcing
Whitewater Code, While the Commission Consistently Spends the Majority of Its
Budget to pay the Whitewater Officer’s Full Salary and Benefits.

Recommendations:
1. The Commission should require the Whitewater Officer to submit quarterly

reports regarding his or her daily, weekly, and/or monthly activities as they relate
to the enforcement and administration of whitewater code.

Response: The WVDNR’s new job code system will provide a complete
breakdown of any given officer’s time throughout each day. The Whitewater
Commission will work with the WVDNR to review the allocation of time spent
enforcing the whitewater code or otherwise working relative to the whitewater
industry.

The Whitewater Commission should only reimburse the DNR for the true amount
of time spent on whitewater-related activities.

Response: The Whitewater Officer’s salary is a static number set by the
Whitewater Commission. The figures used to arrive at the amount of time spent
by the Whitewater Officer should be revisited and take into account the time spent
by Jena Webb as part of the WVDNR s enforcement efforts.

Issue 3: The Whitewater Commission Should Stop the Practice of Proxy Voting.

1.

The Commission should discontinue the use of proxy voting by non-ex officio
commission members.

Response: The Commission will stop the practice of Proxy Voting by non-ex
officio commission members.
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Joe Manshin I
Gevernor

Mr. Michazl Midkiff i s
Rassarch Manager < A6 249 200
Wast Wirginia Legisature

Performance Evaluation and Review Division

Dwvizion oF NaTurae RESOURCES
1 9ul} Kanawha Boulevard Eaxt
Buliding 3, Aoom B85
Charleston WY 253050666
Telephane (I04] SEE-Z754
Fax (304) 553-2758

TOO (304) 5581438 Frank Jaziom

TOD 1-800-354-6087 Diract

fugust 29, 2007

s E P B [
D}EGETYEN
ir I
1l L=

PERFORMARCE EVALUETION A0
FRESEARCH DRVISHON

1900 Kanawha Boulevard East
Charleston, West Wirginia #5305

RE: Frafiminane Poformancs Rewvies, BEowaior Commission,

Caar fr. Midkif:

Thark you for providing the Qivision of Matural Besources {DMR) the opportunity 1o
revie ancl comment on the draft worsion of the Preliminary Performance Review of the
Whitewater Commission.  The DN always walues insightful revicws of s programs and
embraces coparlunities i improve upon those programs.  The draft audit certainty offors
many useful suggestions as will be discussed below.  Flease cortact me with questions
relating to our resoonse.’

Comments on Recommendations:
1. e corrcu
2 e are  sithout suthorfy to implemest the socomaisndabion Tha

Performance Evaluation nd Research Division (PERD) expressed concerns
regarding the accurate and consistent evaluations of injuries that occur in the
commercial whitewater industry by the Whitewater Commission  but
acknowledges that the Whitewater Commission has *..met its mandate of
establishing safeguards and regulations for commercial whitewater rafting.”
(PPR, at 4.) The DNR dearly hclds safety in the highest regard in any
cutdoor sporling endeavor,  However, the DNR also supports the position
that the Whitcwater Commission has acteg in the interest of the sporting
public and has aded in conformity with the requirements of W.Wa. Coce §
20-2-23a.

! Y clamBeation, Three (2] lssies wecz jased o che Prelivaioory Perliamnee Reacw, While the DINE
shall respend mo each, 1 has hoen decided by the Whikzwaa Commizsion that the Comommassion is bemer
able ta reepond Lo Qs fomal matters razed in [sac |

2/
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r. Michael MidkiFf

Page Two

August 20, 2007

Flownvh

Attachment

Wi gre vathow! dufhoty o imoament e rooommonaabion, See comment
far #7, aboe,

We conct. The PERD recommended that the Whitewaber Commission
update its website to improve the public's knowledge of the Commission’s
activities. The DNR supports the concept of public aocess 1o qaverninental
functions and agrees that improving the informational scatent of the website
should be considered by the Commission,

iz do mor ooncwn The Whitowater Commission is required to meet
quartorly to review data, materizls ang relevant findings complled relsting to
amy investigation and study then under consideration. The Comrmission must
also approve a budget for each fiscal year for the expenditure of its fund, bul
such approval is net requined at each quartery meeting, W.va. Code § 20-2-
23zic)k. While a review of the funds allocated to the DNR s appropriate, thal
revieyy should be i the ordingry course of budget approval,

Wi do maf oo The DMK s reguired b enflonce the prewvisions of the
Whitewater Code and the rules promulgated thereunder, and it is futher
mandated o “provide necessary staff oand support services b the
ermrnission to effectuate the purposes of this section,™ W.Wa. Code § 20-2-
23aiq). Pursuant ko the coements to #5, abave, the DNR SUppos a budget
review of any allocation made for statutonhy-requined support services he
DNF. prowvides to the Commission, However, the Commission is nol required
te thcritute 3 reimbursemeant system for those mandatory senviozs,  (See
attached ™Ay Division of Matural Resources Monthly Work: Report” and actual
time cosks for FY 2003 and 2004 for further information on services provided
and the accounting theresf, )

W conqur, The Preliminary Perfomnance Review concludes that the practice
of prowy waling at Whitewater Comirigsicn meotings is inconsistant with the
enzhling statute areating the Cormmission,  In supzort thereof < the legal
opinion by the Legislative Scrvices legal counsel as well as & 2002 rufing of
the West Virginia Ethics Commission that the use of proxy votes by non-ex
aficio members 15 improper. Hewing reviesed the same, the DNR has no
ahjection to the recommendation that the Commissian should discortinue the
use of proxy voting by nan-ex offido members.

Sincarehy,

ﬁﬁﬂj Jogper=

Frank Jezitr
Direstor
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