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Executive Summary
Issue 1 The Legislature Should Consider Enhancing

Its Public Defense Repayment System to Help
Reduce the Financial Burden to the State in
Providing Legal Representation for the
Indigent and to Remove Inequities in Its
Current Repayment System.

The cost of the West Virginia Public Defender Services to provide
legal representation to indigent clients has increased from $8.5 million in 1991
to $27 million in FY 2004.  In order to reduce the financial burden to the state,
West Virginia, like many other states, has statutorily established a Public
Defense Repayment system whereby clients of Public Defender Services may
be required to repay a portion of the cost the state incurred to provide the
services. According to a report by The Spangenberg Group and additional
research by the Legislative Auditor found that 31 states currently participate in
Public Defense Repayment Programs, and 20 states have some sort of
application fee with 5 other states allowing counties the discretion to impose
such a fee. Among the 31 states that participate in Public Defense Repayment
Programs is Kentucky.  Kentucky ranks high among other states in the
collection of repayment fees at $4,341,830 annually despite its high poverty
rate.

Currently under WV Code §29-21-16(g), local judicial circuits may
order the repayment of court costs from clients of the public defender system.
Consequently, some circuits do not order any repayment, and among
those circuits that do order repayment, there is significant variance.
Given the inconsistent imposition of repayment, the state general revenue fund
receives an average of less than $400,000 a year, which is less than half a
percent of the total cost for public defender services.  This also creates
some  inequities in that some defendants pay some portion of their public
defense, while others under similar circumstances in another circuit do not pay
for  any part of their defense.  The Legislative Auditor recommends that
the Legislature establish procedures and guidelines for the Public Defense
Repayment fee process and require all judicial circuits to participate in the
collection of these fees to ensure the equity of all public defender clients.

In addition, the Legislative Auditor also recommends that the
Legislature implement a public defender application fee.  In a 2001 report, the
Spangenberg Group reported that 17 states charged an application fee, and
further research by the Legislative Auditor found three additional states that
recently implemented an application fee. By charging a public defender
application fee of $25 in FY2003, the State could have generated $1,038,225
or as much as $4,147,200  with a $100 public defender application fee.

West Virginia has statuto-
rily established a Public
Defense Repayment system
whereby clients of Public
Defender Services may
be required to repay a
portion of the cost the state
incurred to provide the
services. However, this
is a “may” provision.
Consequently not all
circuits or counties within
circuits impose repayment.
This creates some inequi-
ties in that some defendants
pay some portion of
their public defense, while
others under similar
circumstances in another
circuit do not pay for
any part of their defense.

Given the inconsistent
imposition of repayment,
the state general revenue
fund receives an average
of less than $400,000
a year, which is less
than half a percent of
the total cost for public
defender services.
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The Legislative Auditor also recommends an additional fee for all
individuals convicted of a DUI.  This fee would help offset the expected rise in
costs of the Public Defender system due to passage of a lower blood alcohol
limit from .1 to .08.  Currently, any individual convicted of a DUI is imposed a
$55 fine for which the proceeds are to return to counties to support the
overcrowding of jails.  For example, if the Legislature imposed a $100 fee on
DUI convictions with $55 continuing to go to the counties, and $45 returning to
the state general revenue fund, the state could have generated $485,550 in
FY 2003.

Based upon the analysis by the Legislative Auditor, the state could
receive more than $5 million annually if the Public Defense Repayment fee
recommendations are implemented.  Actual collections could be lower depending
on the collection rate of the fees.  The Legislative Auditor emphasizes that these
potential revenues are intended to supplement Public Defender Service’s
appropriations rather than replace their appropriations. Also, the Legislative
Auditor recommends that the collection of any Public Defense Repayment fees
be administered by the circuit courts and not the public defender system.

Recommendations

1. The Legislative Auditor recommends that the Legislature consider
amending West Virginia code §29-21-16(g) by requiring Public Defense
Repayments be mandatory for all Circuit Courts.

2. The Legislative Auditor recommends that the Legislature consider
establishing uniform procedures and guidelines in imposing Public
Defense Repayment fees.

3. The Legislative Auditor recommends the Legislature consider
implementation of an application fee on individuals who apply for legal
representation from the Public Defender system.

4. The Legislative Auditor recommends that the Legislature consider
implementing a fine for all DUI offenders that would be deposited into
the state general revenue fund.

5. The Legislative Auditor recommends that  implementation of new
repayment fees should be collected by circuit courts through the same
process currently used to collect repayment fees.
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Review Objective, Scope and Methodology
This Preliminary Performance Review of the Public Defender Services

of the West Virginia Department of Administration is required and authorized
by the West Virginia Sunset Law, Chapter 4 Article 10 of the West Virginia
Code, as amended.  Public Defender Services provides funds to attorneys and
other service providers who defend indigents accused of crimes in order to
ensure that constitutionally required due process protections are afforded to all
citizens regardless of wealth.

Objective

The objective of this review is to examine Public Defender Repayment
Systems in other states, and to determine whether improvements can be made
in the repayment of services provided by West Virginia Public Defender
Services.

Scope

The scope of this review consisted of analysis of West Virginia Public
Defender Repayment revenue from FY94 - FY04, along with an analysis of
repayment programs in other states.

 Methodology

Information compiled in this report has been acquired through
interviews, conversations, and correspondence with the Director of the Public
Defender Services.  Interviews, surveys and internet research was conducted
of other state’s  Public Defender Repayment systems.  In addition, a report
from The Spangenberg Group was used which is a nationally recognized
research and consulting firm specializing in improving justice programs, along
with correspondence with a  representative of the National Legal Aid and De-
fender Association (NLADA) .  Repayment data was also collected from the
West Virginia State Auditor’s Office and the Legislative Auditor’s Budget Divi-
sion.  Every aspect of this evaluation complied with Generally Accepted
Government Auditing Standards (GAGAS).
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Issue 1
The Legislature Should Consider Enhancing Its Public
Defense Repayment System to Help Reduce the Financial
Burden to the State in Providing Legal Representation for
the Indigent and to Remove Inequities in Its Current
Repayment System.

Issue Summary

The cost of the West Virginia Public Defender Services to provide
legal representation to indigent clients accused of crimes has increased from
$8.5 million in 1991 to $27 million in FY 2004.  In order to reduce the financial
burden to the state, West Virginia, like many other states, has statutorily
(§29-21-16(g)) established a Public Defense repayment system whereby
clients of public defender services may be required to repay a portion of the
cost the state incurred to provide the services (see Figure 1).  However, the
repayment system in West Virginia is optional for circuit judges.  Consequently,

some circuits do not order any repayment, and among those circuits that do
order repayment, there is significant variance.  This creates some inequities in
that some defendants pay some portion of there public defense, while others
under similar circumstances in another circuit do not pay for any part of their
defense.  Given the inconsistent imposition of repayment, the state  general
revenue fund receives on average less than $400,000 a year, which is less than
half a percent of the total cost for public defender services.  Given the rising
costs of public defender services and the inequities of the current
repayment structure, the Legislature may want to consider a more aggressive
and equitable repayment system.  The Legislative Auditor recommends the
following options:

The cost of the West
Virginia Public Defender
Services to provide legal
representation to indigent
clients accused of crimes
has increased from $8.5
million in 1991 to $27
million in FY 2004.

Given the inconsistent
imposition of repayment,
the state General Revenue
Fund receives on average
less than $400,000 a year,
which is less than half a
percent of the total cost for
public defender services.
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1. Amend the statute to make repayment of public defense costs
mandatory instead of optional, and develop guidelines for a uniform
collection process.

2. Establish an Application Fee at the initial point of applying for public
defender services.

3. Establish a DUI fee towards recovery of public defenders costs.

Based on analysis by the Legislative Auditor, West Virginia could generate
over $5 million annually for the General Revenue fund if the
Legislature implemented these recommendations.

Thirty One States Participate in Public Defense repayment
Programs

Currently 31 states, including three surrounding states, have some type
of Public Defense repayment program in statute for the public defender system.
Public Defense repayment programs range from administrative fees and
application fees to partial Public Defense repayment of the costs of the legal
representation.  There has been national controversy in charging fees to
individuals represented by the public defender system.  However, in recent
years many states are eagerly looking for new sources of revenue, and many
states have looked toward the public defender system in hoping to recover a
portion of the cost associated with indigent representation.  Several states charge
fees in correlation with an individual’s income level.

According to a report from The Spangenberg Group, a nationally
recognized research and consulting firm specializing in improving justice
programs, and additional research by the Legislative Auditor found that there
are 31 states that allow for Public Defense repayment.  Currently 20 states
participate in some sort of application fee with five other states allowing
counties the discretion to impose such a fee.  Also, another seven states charge
Public Defense repayment fees for the cost of legal representation. Almost all
of the states offer reduced fees, waivers, or payment options for individuals.
Some examples of Public Defense repayment programs from other states are
listed below, while a more detailed listing is available in Appendix  C:

• Wisconsin - Charges a $100 fee for misdemeanors and $200
fee for felonies similar to that of an application fee, however, if
an individual chooses to pay within thirty days of the file
application the fee can be reduced to $50 per offense of

Currently 31 states,
 including three surround-
ing states, have some
type of Public Defense
repayment program in
statute for the public
defender system.

Currently 20 states
participate in some sort
of application fee with
five other states allowing
counties the discretion to
impose such a fee.  Also,
another seven states
charge Public Defense
repayment fees for the cost
of legal representation.
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both a misdemeanor and felony.  An appeal of a case will cost
the defendant $1,000.  A judge can also assess the total cost of
representation as a condition of probation.  A private
collection agency is also utilized in which Wisconsin receives
50% of all collections.

• Missouri - Request liens based upon a predetermined
schedule for  reasonable value of  services, which  range from
$50 for a misdemeanor pleas to several thousand for a serious
felony trial.  Missouri utilizes a tax intercept program if
collections fail.

• Maryland - A $50 application fee for adults and a $25 fee for
juveniles is assessed upon application for services whether or
not they use the public defender services.

• Iowa - May  require  individuals to pay all or part of attorney
fees  and costs.  If the applicant is employed then they will be
required  to complete  an assignment  of  wages for which the
court shall determine the amount to be paid from each
paycheck.

In a 2001 report, The Spangenberg Group reported that 17 states
charged an application fee, and further research by the Legislative Auditor found
three additional states that recently implemented an application fee.  Table 1
shows the 20 states that participate in charging an application fee to indigent
individuals seeking legal representation from the public defender system, and
the revenue collected in fiscal year 2000.

In a 2001 report,The
Spangenberg Group
reported that 17 states
charged an application
fee, and further research
by the Legislative Auditor
found three additional
states that recently
implemented an applica-
tion fee.
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In FY 2000, five states collected more than $500,000 from an
application fee.  Delaware collected $210,601 in FY 2000 despite its small
caseload of 40,226, which is similar to West Virginia’s caseload.  The
Spangenberg report also identified five other states that give the authority to
charge an application fee to the counties:  Arizona, California, Georgia, Ohio,
and Washington.

Currently, there are eight states that try to recoup the costs (post
disposition) of legal representation from individuals who are represented by the
public defender system.  Missouri, as noted above, is one of the most
successful states in recouping costs.  Unlike other states, Missouri does not use
the traditional Public Defense repayment procedure, but instead utilizes a
predetermined schedule of fees. The fees are presented to the client at the
beginning of the case and the clients are asked to contribute to the program
either by a single payment or installments of reasonable amounts. In FY 2003,
Missouri handled almost 90,000 cases and collected over $1.2 million.  The
fees set forth in Public Defense repayment are generally assigned at the
beginning of the case, and then an individual may either choose a discounted
public defender or pay the full cost of a private attorney.  States utilize a variety
of collection methods to ensure maximum collections that are as follows:
payment plans, assignment of wages, tax refund interception, and liens on any
and all property when the cost of services exceeds $150. Almost all states with
repayment programs require an individual to reimburse the public defender
system if the individual has falsified his or her income on the application for
request of services.  The Legislative Auditor concludes that West
Virginia should consider enhancing its present Public Defense
Repayment program by considering alternative fee structures.

Kentucky Ranks Among Top With Alternative Public
Defense Revenue Sources

Kentucky ranks high among states that participate in Public Defense
repayment programs in collecting alternative revenue sources to offset
the  increasing costs associated with the public defenders system.  Kentucky’s
public defender system (Department of Public Advocacy) currently receives
15% of its funding from alternative revenue sources.  West Virginia receives
less than 0.2% towards public defender services from fees charge its clients.
There are currently three fees associated with Kentucky’s public defender
system which consist of the: court cost fee, DUI conviction fee, and the
recoupment/partial fee.  In FY 2003, these fees generated over $4.3
million as  shown in Table 2.

In FY 2000, five states
collected more than
$500,000 from an
application fee.

Currently, there are
eight states that
try to recoup the costs
(post dispositon) of legal
representation from
individuals who are
represented by the public
defender system.

Kentucky’s public defender
system (Department of
Public Advocacy) cur-
rently receives 15%  of  its
 funding from alternative
revenue sources.  West
Virginia receives less than
0.2%.
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The court cost fee was implemented in FY 2002 to replace the
application fee.  After having difficulty collecting the application fee, the
Kentucky Legislature decided to stream-line the application fee with other fees
into the court cost fee in which they predict will enable more efficient
collections. The court cost fee is $100 in all criminal cases and 3.5% of
collections is allocated to the Department of Public Advocacy (DPA).  Of the
approximate $42.8 million collected from the court cost fee, the DPA received
approximately $1.5 million dollars, which is significantly higher than the $873,526
collected from the application fee in FY 2000.

Kentucky’s oldest Public Defense repayment fee is the recoupment fee
or partial fee.  This fee is imposed at the time of sentencing on individuals who
have been determined to be at least partially indigent.  If the individual does not
pay the assessment then a civil judgement is filed by the judge against them.
Kentucky collected $1.3  million dollars in FY 2003 from the recoupment fee.

Kentucky also imposes a $250 fee on all persons convicted of a
DUI.  Kentucky’s DPA receives 25% of this fee.  In FY2003, this fee
generated $6,004,904 in total revenue and the DPA received $1.5 million
dollars as a part of  its share of the revenue.  Per-capita, Kentucky collects
more revenue than other states with such fees.  Kentucky has managed to
effectively recover indigent defense cost despite having a high pe
rcentage of individuals below the national poverty level.  In fact, the
Kentucky public defender system has been nationally recognized by The
Spangenberg Group as a solid, efficient, and well-managed program.

West Virginia Should Consider Enhancing Its Public
Defense Repayment System

Currently under WV Code §29-21-16(g) local judicial circuits may

Kentucky collected $1.3
million dollars in FY 2003
from the recoupment fee.

Kentucky also imposes a
$250 fee on all persons
convicted of a DUI.
Kentucky’s DPA receives
25% of this fee.  In FY
2003, this  fee generated
$6,004,904 in total revenue
and the DPA received $1.5
million dollars as a part
of its share of the revenue.
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order the repayment of court costs from clients of the public defender system:

In every case in which services are provided to an
indigent person and an adverse judgment has been
rendered against such person, the court may require that
person, and in juvenile cases, may require the juvenile’s
parents or custodian, to pay as costs the compensation of
appointed counsel, the expenses of the defense and such
other fees and costs as authorized by statute. (Emphasis
Added)

During FY 2002 and FY 2003, the courts collected $395,875 and $366,457
respectively in Public Defense Repayment fees. The Public Defense
Repayment fees are deposited in the state general revenue fund by the State
Auditor’s Office.  According to the Executive Director for the Public Defender
Services, Public Defense Repayment fees are collected post-disposition.  The
Executive Director is also unaware of any guidelines or procedures
followed by the judicial circuits in the collection of Public Defense
Repayment fees.  It is conceivable that all the circuits that participate may use
different guidelines and procedures when collecting repayment fees.  Table 3
below illustrates the history of revenue collections from repayment fees
and Table 4 illustrates the FY 2004 revenue collection.

The Executive Director
is also unaware of any
guidelines or procedures
followed by the judicial
circuits in the collection of
Public Defense Repayment
fees.
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In a review of the Public Defense Repayment fees deposited into the
State Auditor’s Office in FY 2004 up through April 2004, the Legislative
Auditor found inconsistency between the circuits in the collection of the
fees.  In fact, caseload had no correlation with revenue collections and some
circuits did not collect any revenue.  Table 4 on the following page shows
the Public Defender Repayment collections by circuit for FY 2004 through
April of 2004.  Appendix C displays the collections by county
within each judicial circuit.
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The Legislative Auditor concludes that since imposing Public
Defense Repayment fees is optional under the law, the amount collected
is relatively low, and there is a lack of uniformity in how the fees are
imposed.  To further substantiate this, the Legislative Auditor recently
conducted a survey of judicial circuits to determine what procedures and
 guidelines, if any, were used to collect Public Defense Repayment fees.  With
over half of the responses, the Legislative Auditor concluded that not only is
there inconsistency in the amount of revenue collected  between circuits
throughout the state, but it is also inconsistent between counties within circuits.
Moreover, some circuits do not participate in the process.  Some examples of
the differences between the circuits are listed below:

• Cabell County (6th Circuit) - Does not participate in the
collection of Public Defense Repayment fees.

• Fayette County (12th Circuit) - Public Defender attorney
costs are assessed as part of criminal court costs by the Court
and are assessed upon conviction in any criminal cases.

• Berkeley County (23rd Circuit) - All public defender clients
are charged a fee of $150, regardless of the case decision.

• Upshur County (26th Circuit) - If placed on probation, the
defendant is ordered to pay court costs, which includes
attorney fees.

With the lack of uniformity in administering Public Defender
Repayment fees, not only is the state missing out on potential repayments to the
general revenue fund, but the current system creates inequities for public
defender clients under similar circumstances.  The Legislative Auditor
considers this lack of uniformity an unfair process to the indigent
individuals who are ordered to repay court costs, while other
individuals under similar circumstances are not required to pay
anything for their legal representation.  The Legislative Auditor
recommends that the Legislature establish uniform procedures and guidelines
for the Public Defense Repayment fee process and require all judicial circuits to
participate in the collection of these fees to ensure maximum repayments to the
general revenue fund, and to ensure the equity of all public defender clients.

An Application Fee Should Be Considered For Those
Applying For A Public Defender

Based upon research from twenty other states, the Legislative Auditor
recommends that the Legislature consider implementing an application fee for
individuals who apply for legal representation from the public defender system.
By charging an application fee of $25 from individuals with a monthly income,

The Legislative Auditor
concluded that not only
is there inconsistency in
the amount of revenue
collected  between circuits
throughout the state, but it
is also inconsistent
between counties within
circuits.

With the lack of uniformity
in administering Public
Defender Repayment  fees,
not only is the state
missing out on potential
repayments to the general
revenue fund, but the
current system creates
inequities for public
defender clients under
similar circumstances.

Based upon research
from twenty other
states, the Legislative
Auditor recommends that
the Legislature consider
implementing an applica-
tion fee for individuals
who apply for legal
representation from the
public defender system and
the state could have
generated as much as
$1,038,225 in FY 2003.
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the State could have generated as much as $1,038,225 in FY 2003.
This amount is calculated from the number of opened cases by the Public
Defender Corporations and the total claims represented by private attorneys
 in FY 2003, which is 41,472  (excluding mental hygiene cases).  Table 5
below represents scenarios for application fee collections for a $25, $50,
and $100 application fee.  The table also shows several scenarios for
collections, which assume that the collection rate will not be 100%.

The calculation for application fee collections does not represent
individuals who applied for a public defender and were denied.  According
to the Executive Director of Public Defender Services, only a small percentage
of individuals are denied annually.  The application fees used in Table 5
are values used  by the Legislative Auditor to show the potential revenue that
could be generated from establishing an application fee.  The Legislature could
also allow courts to have the option of charging a lower fee or waiving the
fee, if the fee would cause the client to have an undue financial hardship.  The
Legislative Auditor assumes that the lower the application fee the higher
the collection rate.

The Legislature Should Consider A Fee For All
Individuals Convicted of DUI

During the 2004 Legislative Session, the  Legislature passed Senate
Bill 166 that would lower the legal blood alcohol limit from .10 to .08.  Under
the bill, any individual convicted of a DUI is imposed a $55 fine for which the
proceeds are to return to counties to support the overcrowding of jails. The
Legislative Auditor believes that lowering the blood alcohol limit will lead to
more individuals being charged with DUI, and could ultimately lead to more
cases in the public defender system.  Thus, the state’s cost to provide public

The Legislative Auditor
assumes that the lower the
application fee the higher
the collection rate.

The Legislative Auditor
believes that lowering the
blood alcohol limit will
lead to more individuals
being charged with DUI,
and could ultimately lead
to more cases in the public
defender system.
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defender services may increase as a result.  The Legislative Auditor
recommends implementing a stream-lined fee similar to that of Kentucky that
would incorporate the original $55 fee continuing to go back to the counties,
and an additional fee(s) returning to the  state general revenue fund.  For
example, if the Legislature imposed a $100 fee on DUI convictions with $55
continuing to go to the counties, and $45 returning to the state general revenue
fund, $485,550 would have been generated in FY 2003.  This calculation is
based on the number of DUI convictions in FY 2003.  The Legislative
Auditor recommends that the Legislature consider a fine for
all DUI offenders to assist the state in not only recouping public
defender services funding, but also assisting the anticipated
increased costof representing DUI offenders in the public defender
system.

Possible Revenue Streams if the Legislature Implements
these Recommendations

West Virginia could generate over $5 million annually if the
above recommendations are implemented. Based on the $27 million
Public Defender Services appropriation for FY  2004, the
state could have approximately 19% of the Public Defender budget
repayed to the General Revenue fund.  Table 6 summarizes
the possible revenue repayment to general revenue.

The Legislative Auditor
recommends implementing
a stream-lined fee similar
to that of Kentucky
that would incorporate
the original $55 fee
continuing to go back to
the counties, and an
additional fee(s) returning
to the  state general
revenue fund.

Based on the $27 million
Public Defender Services
appropriation for FY
2004, the state could have
approximately 19% of the
Public Defender budget
repayed to the general
revenue fund.
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The $381,579 in the Public Defense repayment fee column is a two
year average of actual collections from Public Defense Repayment fees in
FY 2002 and FY 2003.  Actual revenue could be lower depending on the
collection rates of the fees.  Collections may also increase if the state
implements a mandatory and uniform post-disposition repayment process. In
addition, the Legislative Auditor must emphasize that these potential revenues
are intended to supplement or repay Public Defender Service’s appropriation
rather than replace its appropriations.  Although, assuming the agency
received a high rate of Public Defense Repayment fees, a significant amount
of income could be returned to the state.     Also, the Legislative Auditor
recommends that the collection of any Public Defense Repayment fees be
administered by the courts and not the public defender system.

Conclusion

Based upon research of other states, the Legislative Auditor found
that 30 states currently participate in Public Defense Repayment programs,
and 20 states have some sort of application fee with 5 other states allowing
counties the discretion to impose such a fee.  Currently, West Virginia code
allows courts the option to order the repayment of the public defense costs;
however, there is no uniformity or consistency in the collection of these fees
between the courts.  During FY 2002 and FY 2003, the courts collected
$396,700 and $366,457 respectively in Public Defense Repayment fees.  The
Legislative Auditor recommends that the Legislature establish procedures and
guidelines for the Public Defense Repayment fee process and require all
judicial circuits to participate in the collection of these fees to ensure the equity
of all public defender clients.  In addition, the Legislative Auditor recommends
that the Legislature implement a public defender application fee and an
additional fee for all individuals convicted of a DUI to help offset the expected
rise in costs of the Public Defender system due to the lower blood alcohol
 limit.  Based upon this analysis by the Legislative Auditor, the state could
generate more than $5 million annually if the following recommendations
are implemented.

Recommendations

1. The Legislative Auditor recommends that the Legislature consider
amending West Virginia code §29-21-16(g) by requiring Public Defense
Repayments be mandatory for all Circuit Courts.

2. The Legislative Auditor recommends that the Legislature consider
establishing uniform procedures and guidelines in imposing Public
Defense Repayment fees.

The Legislative Auditor
must emphasize that these
potential revenues are
intended to supplement
or repay Public Defender
Service’s appropriation
rather than replace its
appropriations.
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3. The Legislative Auditor recommends the Legislature consider
implementation of an application fee on individuals who apply for legal
representation from the Public Defender system.

4. The Legislative Auditor recommends that the Legislature consider
implementing a fine for all DUI offenders that would be deposited into
the state general revenue fund.

5. The Legislative Auditor recommends that implementation of new
repayment fees should be collected by circuit courts through the same
process currently used to collect repayment fees.
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Appendix A: Transmittal Letter
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Appendix B
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Appendix C

West Virginia
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Appendix D: Agency Response
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