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EXECUTIVE SUMMARY

The Legislature Should Consider Several Options Pertaining 
to the Future of the West Virginia Pharmaceutical Cost 
Management Council

	 The Pharmaceutical Cost Management Council was created in 
2004 as part of the Pharmaceutical Availability and Affordability Act.  
The Council was charged with 10 statutory mandates, 8 of which have 
been completed.
	
	 Upon reviewing the Pharmaceutical Cost Management Council, 
the Legislative Auditor questions whether the Council needs to be 
continued.  The Legislative Auditor has several reasons for questioning 
the continued need for the Council which are listed below.  

•	 The Council has completed the majority of its statutory 
mandates.  Eight of the 10 have been completed, and the 
Council determined that one was not necessary.

•	 The Council has an indistinguishable mission from the 
Office of the Pharmaceutical Advocate, and at times 
appears to operate as an extension of the Pharmaceutical 
Advocate.

•	 The Council’s effect on lowering pharmaceutical prices has 
been minimal.  The Legislative Auditor questions whether 
the savings were a result of the efforts of the Council or 
the efforts mainly of the Office of the Pharmaceutical 
Advocate.   

•	 The Council has mixed interest among its membership.

	 The Council was mandated by West Virginia Code §5A-3C-8(d)-
(12) to “determine the ability to establish a savings of 42 percent of the 
retail cost” on pharmaceutical drugs.  According to the Pharmaceutical 
Advocate, the Council has worked in promoting the Federal 340b 
program.  Furthermore, in a letter to the Joint Committee on Government 
and Finance, and to the Legislative Auditor, the Pharmaceutical Advocate 
described in detail the costs savings attained by the Council.   The 
Pharmaceutical Advocate primarily credited the Council with the savings 

Upon reviewing the Pharmaceutical 
Cost Management Council, the 
Legislative Auditor questions whether 
the Council needs to be continued. 
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but the Legislative Auditor can not determine whether the savings are 
actually a result of the Council’s efforts or the Office of the Pharmaceutical 
Advocate.
 
	 The Legislature has several options regarding the future of 
the Council.   The following options are provided by the Legislative 
Auditor:

•	 Terminate the Council.

•	 Re-establish the Council as an advisory board for the 
Office of the Pharmaceutical Advocate.

•	 Restructure the Council’s membership to be more 
consumer oriented.

The Pharmaceutical Advocate provides some caveats for 
terminating the Pharmaceutical Cost Management Council.  Specifically, 
the Pharmaceutical Advocate believes if the Council is terminated, 
the advertising reporting rule would be lost.   The Legislative Auditor 
understands the importance of this rule, and recommends maintaining it 
by transferring it to another agency.  The Legislative Auditor considers 
the most appropriate state agency would be the Health Care Authority.

The Legislative Auditor also questions whether the Pharmaceutical 
Advocate can legally chair the Council.  West Virginia Code states the 
Secretary of the Department of Administration shall serve as chair of the 
Council.  West Virginia Code also lists the Secretary or his designee as 
a statutory member.  Currently, the Pharmaceutical Advocate serves as 
chair of the Council.  Legislative Services legal counsel concludes that it 
is not an acceptable practice for the Pharmaceutical Advocate to serve as 
chair of the Council.  Furthermore, the Legislative Auditor recommends 
the Governor re-evaluate the need for the Office of the Pharmaceutical 
Advocate because the savings attained by the Council and the Advocate are 
less than the total budget for the Office of the Pharmaceutical Advocate.  



Performance Evaluation & Research Division    |    pg.  �

Legislative Performance Review  August 2008

Recommendations

1.	 The Legislative Auditor recommends that the Legislature consider 
several options pertaining to the future of the Pharmaceutical 
Cost Management Council:

a.	 Terminate the Council,
b.	 re-establish the Council as an advisory board for the 

Office of the Pharmaceutical Advocate, or
c.	 re-structure the Council’s membership to be more 

consumer oriented.

2.	 If the Legislature decides to terminate the Pharmaceutical Cost 
Management Council, then the Legislative Auditor recommends 
that oversight of the advertising reporting rule for pharmaceutical 
companies be transferred to the Health Care Authority.

3.	 If the Legislature decides to allow the Pharmaceutical Cost 
Management Council to continue, then the Legislative Auditor 
recommends that the Legislature amend §5A-3C-8 of the Code to 
remove the provision requiring that the Executive Director of the 
Workers’ Compensation Commission serve on the Pharmaceutical 
Cost Management Council.

4.	 If the Legislature decides to allow the Pharmaceutical Cost 
Management Council to continue, then the Legislative Auditor 
recommends that the Legislature remove the sunset provision in 
§5A-3C-16.

5.	 If the Legislature decides to allow the Pharmaceutical Cost 
Management Council to continue, the Legislative Auditor 
recommends that the Council member who no longer resides 
in West Virginia be replaced by a resident of the state of West 
Virginia or surrounding area.    

6.	 If the Legislature decides to allow the Pharmaceutical Cost 
Management Council to continue, then the Legislative Auditor 
recommends that the Secretary of Administration or a designee 
under his authority be selected as chair of the Council.
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7.	 The Legislative Auditor recommends that the Governor evaluate 
the effectiveness and necessity of the Office of the Pharmaceutical 
Advocate.
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OBJECTIVE, SCOPE & METHODOLOGY

	 This is a Performance Review of the West Virginia Pharmaceutical 
Cost Management Council conducted as part of the Departmental Review 
of the Department of Administration.  

Objective

	 The objective of this report was to determine the Council’s effect 
on the cost of pharmaceutical drugs and the Council’s compliance with 
West Virginia State Code §5A-3C.

Scope

	 The scope of this report focused on the period beginning with the 
creation of the Council in 2004 through July 2008.

Methodology

	 The Legislative Auditor utilized information received from the 
West Virginia Pharmaceutical Cost Management Council, information 
received from the office of the Pharmaceutical Advocate, meeting minutes 
for the Council, a survey of Council members, legal opinions provided by 
Legislative Services legal counsel, Council expenditure schedules, and 
West Virginia State Code.  Every aspect of this review complied with the 
Generally Accepted Governmental Auditing Standards (GAGAS) as set 
forth by the Comptroller General of the United States of America.
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ISSUE 1

The Legislature Should Consider Several Options Pertaining 
to the Future of the West Virginia Pharmaceutical Cost 
Management Council 

Issue Summary

The West Virginia Pharmaceutical Cost Management Council was 
created by the Pharmaceutical Availability and Affordability Act in an 
effort to provide low-cost pharmaceuticals to uninsured and underinsured 
West Virginians.   The Pharmaceutical Cost Management Council has 
completed 8 of its 10 mandates.  The Council created rules which require 
reporting of drug advertising expenses by pharmaceutical labelers and 
manufacturers. The effectiveness of the Council is questionable because 
there has been little discretion between the efforts of the Council and 
the efforts of the Pharmaceutical Advocate.  The Pharmaceutical Cost 
Management Council has mixed interest among its membership.  The 
majority of Council members which responded to the Legislative Auditor’s 
survey believe the Council should be terminated in its current capacity.  
The Legislative Auditor has questions of whether the Pharmaceutical 
Cost Management Council should be continued and has several options 
in regards to the Council’s future.  

The West Virginia Pharmaceutical Cost Management 
Council Has Completed 8 of Its 10 Mandates

The West Virginia Pharmaceutical Cost Management Council 
(Council) was created in 2004 as part of the Pharmaceutical Availability 
and Affordability Act.   The Act was created as an effort to provide low 
cost pharmaceuticals to uninsured and low income West Virginians.  The 
Pharmaceutical Availability and Affordability Act charged the Council 
with 10 statutory mandates.  The Council consists of 11 members, 6 of 
which are state agency heads or their designee and 5 are gubernatorial 
appointed lay members. 

 
The Council is statutorily chaired by the Secretary of the 

Department of Administration or his or her designee.   Currently, the 
Pharmaceutical Advocate, appointed by the Governor, serves as the 
designee for the Secretary of Administration and chairs the Council.  The 
Council meets at the discretion of the Chair or upon the request of two 
members.  

The West Virginia Pharmaceutical 
Cost Management Council was created 
by the Pharmaceutical Availability 
and Affordability Act in an effort to 
provide low-cost pharmaceuticals to 
uninsured and underinsured West 
Virginians. 

The Pharmaceutical Availability and 
Affordability Act charged the Council 
with 10 statutory mandates. 
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The Council has completed 8 of its 10 statutory mandates. The 
Legislative Auditor commends the council for completing these mandates.  
The mandates that have been completed are as follows:

•	 (§5A-3C-4(a)) - Recommend the state agency to 
own, control and operate the state prescription drug 
assistance clearinghouse program.  The recommended 
agency was the Department of Administration in its 
Clearing House report in September 2004.

•	 (§5A-3C-5) - Establish a pharmaceutical discount 
program with eligible individuals.  The Council reported 
in September 2004 that it would be better practice to have 
a central fill pharmacy instead of a discount card program.  
The Office of the Pharmaceutical Advocate, West Virginia 
Health Right and the Governor worked in cooperation to 
create WVRx, a central fill pharmacy, in March 2008.

•	 (§5A-3C-8(11)) -  Evaluate the discount program and 
the clearing house program created by the Council.  
The Council delivered this report to the Joint Committee 
on Government and Finance in September 2004.

•	 (§5A-3C-6(e)) – Develop a pricing schedule and report 
it to the Legislature.  The West Virginia Pharmaceutical 
Cost Management Council reported the Reference Pricing 
Report to the Joint Committee on Government and Finance 
in September 2004.  The pricing schedule chosen by the 
Council was the Federal Supply Schedule (FSS). 

•	 (§5A-3C-8(d)(8)) - Report to the Legislature annually 
and provide recommendations on needed legislative 
action and other functions established in the article or 
requested by the Legislature.  The Council reports to the 
Joint Committee on Government and Finance every month.  
The Council submits annual reports in December of each 
year.  Thus far, the Council has made two recommendations 
to the Legislature.  The first recommendation was to 
consider making remote dispensing legal.   The second 
recommendation was to make electronic dispensing 
legal.  
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•	 (§5A-3C-8(d)(9)) - Study the fiscal impact of the 
“Medicare Prescription Drug Improvement and 
Modernization Act of 2003” and report its findings to 
the Legislature.  The Council reported on the Medicare 
Prescription Drug Improvement and Modernization Act 
on October 15, 2004.  

•	 (§5A-3C-13) - Establish reporting requirements by 
labelers and manufacturers of all expenses associated 
with advertising and direct promotion of pharmaceutical 
drugs.  The Emergency Rule went into effect in August 
2007.  Reports from pharmaceutical companies were due 
March 1, 2008.  At the time of this writing 111 companies 
have submitted reports to the Council.   (The following 
section includes more detailed information on this rule.)

•	 (§5A-3C-17) - Savings by the Council will be directed 
towards maintenance of existing health programs and 
expansion of insurance programs for the uninsured and 
under insured.  The savings attained by the Council have 
allowed it not to require additional Legislative funding.

The two mandates the Council has not completed are as follows: 

•	 §5A-3C-8(d)-(12) - The Council shall: (1) review and 
determine the implementations of programs that will not 
jeopardize the benefits of veterans or other recipients of 
FSS drug prices; (2) commence negotiations to obtain 
independent agreements with as many as 10 states to 
use or reference pricing schedules; (3) and determine 
the ability to establish a savings of 42 percent of the 
retail cost.  The Council found to date there has been no 
explicit use of a Federal Supply Schedule (FSS) and there 
was no reason to evaluate the effects on veterans, thus this 
mandate has not been completed by the Council.

•	 (§5A-3C-6(e)) – Develop a strategic plan for 
implementation.   The West Virginia Pharmaceutical 
Cost Management Council reported the Reference Pricing 
Report to the Joint Committee on Government and 

Establish reporting requirements 
by labelers and manufacturers 
of all expenses associated with 
advertising and direct promotion of 
pharmaceutical drugs.  
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Finance in September 2004.  According to the Council, 
the strategic plan has not been completed by the Council 
because the Advertising Reporting Rule took the Council 
longer than expected.  

The Council Promulgated Legislative Rules Requiring the 
Reporting of Drug Advertising Expenses by Pharmaceutical 
Companies

As stated previously, the Council was mandated by West Virginia 
Code §5A-3C-13 to establish reporting requirements by labelers and 
manufacturers of all expenses associated with the advertising and direct 
promotion of pharmaceutical drugs.  Specifically, the rule requires all 
pharmaceutical manufacturers, drug manufacturers and labelers of 
prescription drugs dispensed in West Virginia to report advertising 
expenses.  Pharmaceutical manufacturers and labelers are not required to 
report the following:  free samples of prescription drugs; compensation 
and reimbursement of expenses in connection with a bona fide clinical 
trial; and scholarships or other support for medical students, residents 
and fellows. 

As of July 2008, 111 companies reported their advertising 
expenses to the West Virginia Pharmaceutical Cost Management Council.  
The report released by the Council shows there were 13,998 prescriber 
contacts that resulted in reported expenses from $50 to $1,250.   The 
total amount spent on advertising in West Virginia was $16,019,155.  
The Council also reported that a total 14,933 gifts, grants or payments 
were made to pharmaceutical prescribers in that same time frame.  Chart 
1 below shows the total expenses pharmaceutical manufacturers and 
labelers on advertising from July 2007 to December 2007.

The rule requires all pharmaceutical 
manufacturers, drug manufacturers 
and labelers of prescription drugs 
dispensed in West Virginia to report 
advertising expenses. 

As of July 2008, 111 companies 
reported their advertising expenses 
to the West Virginia Pharmaceutical 
Cost Management Council.  
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Furthermore, the total reported expenses to patient advocacy 
groups in West Virginia by pharmaceutical manufacturers and labelers 
were $31,675.   The total reported expenses to licensed West Virginia 
pharmacies by pharmaceutical manufacturers and labelers were $13,469.  
Only three manufacturers or labelers reported contributing to advocacy 
groups, and one manufacturer or labeler reported payments to licensed 
West Virginia pharmacies.  

The Legislative Auditor Questions Whether the 
Pharmaceutical Cost Management Council Should Be 
Continued

	 Upon reviewing the Pharmaceutical Cost Management Council, 
the Legislative Auditor questions whether the Council needs to be 
continued.  The Legislative Auditor has several reasons for questioning 
the continued need for the Council which are listed below.   With the 
exception of the first item, each item will be discussed in further detail in 
the following paragraphs.

•	 As discussed previously, the Council has completed the 
majority of its statutory mandates.  Eight of the 10 have 
been completed, and the Council determined that one was 
not necessary.

The report released by the Council 
shows there were 13,998 prescriber 
contacts that resulted in reported 
expenses from $50 to $1,250.  The 
total amount spent on advertising in 
West Virginia was $16,019,155.  

Upon reviewing the Pharmaceutical 
Cost Management Council, the 
Legislative Auditor questions whether 
the Council needs to be continued. 
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•	 The Council has an indistinguishable mission from the 
Office of the Pharmaceutical Advocate, and at times 
appears to operate as an extension of the Pharmaceutical 
Advocate.

•	 The Council’s effect on lowering pharmaceutical prices 
has been minimal.

•	 The Council has mixed interest amongst its membership.

The Office of the Pharmaceutical Advocate and the West 
Virginia Pharmaceutical Cost Management Council Have 
Similar, Indistinguishable Missions

	 The Office of the Pharmaceutical Advocate was created in 2004 
per a recommendation of the Council and signed as an Executive Mandate.  
The missions of the Pharmaceutical Advocate and the Council are similar.  
Both the Pharmaceutical Advocate and the Council’s primary missions 
are to provide low cost pharmaceutical drugs to West Virginians.  The 
mandate given to the Pharmaceutical Advocate reads as follows:

The Pharmaceutical Advocate shall develop a 
comprehensive plan and exercise his or her authority to 
achieve the lowest feasible cost of prescription drugs for 
the State of West Virginia and its citizens.

	 The Pharmaceutical Availability and Affordability Act, the statute 
which created the Council, states the following mission:

…to promote healthy communities and to protect the 
public health and welfare of West Virginia residents, the 
Legislature finds that it is its responsibility to make every 
effort to provide affordable prescription drugs for all 
residents of West Virginia.

Table 1 below shows the similarities in missions between the 
Office of the Pharmaceutical Advocate and the Pharmaceutical Cost 
Management Council.  

The Council has an indistinguishable 
mission from the Office of the 
Pharmaceutical Advocate, and at times 
appears to operate as an extension of 
the Pharmaceutical Advocate.
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Table 1
Similar Roles of the Pharmaceutical Advocate and the

Pharmaceutical Cost Management Council
Pharmaceutical Advocate Pharmaceutical Cost Management Council

Provide discount prices or rebate 
programs as prudent for seniors and 
persons without adequate prescription 
insurance.

Explore discount prices or rebate programs for 
seniors and persons without prescription drug 
coverage.

Work to achieve disclosure of the amount 
spent by prescription manufacturers 
with regard to expenditure for 
advertising, marketing, and promotion 
as well as for provider incentives and 
research and development efforts.

The Council shall establish, by legislative rule, 
the report requirements of information by labelers 
and manufacturers which shall include all national 
aggregate expenses associated with advertising 
and direct promotion of prescription drugs through 
radio, television magazines, newspapers, direct 
mail and telephone communication as they pertain 
to state residents.

Establish programs aimed at education 
health care practitioners authorized to 
prescribe prescription drugs about the 
relative costs and benefits of various 
prescription drugs, with emphasis on 
generic substitutions for brand name 
drugs when available and appropriate; 
prescribing established, less-
costly drugs instead of newer more 
expensive drugs when appropriate; 
and prescribing lower dosages of 
prescription drugs when appropriate.

Explore establishment to educate practitioners 
whom prescribe prescriptions.

Explore policies which promote the use of generic 
drugs.

Develop and implement a program to 
maximize savings to the State and its 
citizens from Sec. 340b of the Federal 
Public Health Service Act and 42 USC 
256, as applicable.

Determine the ability to establish a savings of 42 
percent the retail cost to be reported to the Joint 
Committee.*

Facilitate the establishment of voluntary 
private buying clubs, cooperatives 
of purchasing alliances comprised of 
small businesses and/or individuals for 
the purpose of purchasing prescription 
drugs at optimal prices.

Explore current drug purchasing agreements in the 
private sector.

*The West Virginia Pharmaceutical Cost Management Council currently promotes the Federal 340b plan to 
lower cost of pharmaceutical drugs by 51 percent.
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The Council’s Effect on Lowering Pharmaceutical Drug 
Costs in West Virginia Has Been Minimal

The Council was mandated by West Virginia Code §5A-3C-8(d)-
(12) to “determine the ability to establish a savings of 42 percent of the 
retail cost” on pharmaceutical drugs.  According to the Pharmaceutical 
Advocate, the Council has worked in promoting the Federal 340b 
program.  This federal program offers savings of up to 51 percent on 
prescription drugs.�   

Furthermore, the following cost savings were recently attributed 
to the Council by the Pharmaceutical Advocate, who serves as Chair of 
the Council.   These cost savings were indicated by letter to the Joint 
Committee on Government and Finance, and to the Legislative Auditor 
(see Appendix B).

•	 Through contract negotiations and joining group purchasing 
organizations, the Pharmaceutical Cost Management Council, 
with assistance from the Office of the Pharmaceutical Advocate 
saved West Virginia hospitals $118,096.45.

•	 With the assistance of the Office of the Pharmaceutical Advocate, 
the Bureau of Public Health found optimum pricing for antibiotics 
which led to a 33 percent increase in the amount of antibiotics the 
Bureau of Public Health was able to purchase.  

•	 The Pharmaceutical Cost Management Council used its purchasing 
exemptions to enter the 340b Prime Vendor Program on behalf 
of the Family Planning Program.  The Council attained savings 
on contraceptive products used by the Family Planning Program.  
The total savings by the Council is not available yet.

•	 Through the use of the 340b program, the Bureau of Medical 
Services projected a savings of $181,352.40 and avoided costs of 
$725,000.

The Legislative Auditor requested a response from the Secretary of 
the Department of Health and Human Resources regarding the attributed 
savings (see Appendix C). It must be noted that the Secretary is statutorily 
a member of the Council.  The Secretary stated in part:

	 � In 2004, the Legislative Auditor recommended that the Council continue its 
efforts with the Division of Corrections to contract with 340b providers.  As of this writ-
ing, the Division of Corrections is still not contracting with 340b providers.
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I would note that in a department where the Medicaid 
budget alone for pharmaceuticals is approximately $181 
million after rebates and the Department of Health and 
Human Resources’ (DHHR) total expenditure is about 
$192 million, the total savings listed – less than $300,000 
in actual dollars – is less than two tenths of one percent 
of our budget.  (emphasis added)

While the Legislative Auditor had noticed the minimal savings 
as a result of the attributed efforts of the Council, the Legislative 
Auditor also questioned whether the savings were a result of the efforts 
of the Council or the efforts mainly of the Office of the Pharmaceutical 
Advocate.   As stated previously, the Council and the Office of the 
Pharmaceutical Advocate have similar missions, and there does not seem 
to be a distinction between the efforts of the Council and the efforts of 
the Pharmaceutical Advocate.  The Pharmaceutical Advocate primarily 
credited the Council with the savings but the Legislative Auditor can not 
determine whether the savings are actually a result of the Council.  The 
Secretary of DHHR appeared to credit the savings to the Pharmaceutical 
Advocate, which is as follows:

I applaud the Pharmaceutical Advocate for her efforts.  
Any savings stated in (the letter to the Joint Committee 
on Government and Finance and the Legislative Auditor) 
have been a result of her work.  I, as a member, do not see 
a positive role for the Pharmaceutical Cost Management 
Council.  Because of its purchasing power and continued 
attention to national trends, the DHHR has and will 
continue to use every means available to reduce the cost 
of prescription drugs on its own initiative.

The Legislative Auditor also commends the efforts of whichever entity 
- the Pharmaceutical Advocate or the Council – is responsible for the 
attributed savings.  But, these savings are minimal at best.     

The Council Has Mixed Interest Among Its Membership

The Legislative Auditor surveyed members of the Council and 
asked their opinions of the Council.  Eight of the 10 members responded 
to the Legislative Auditor’s request.   Five of the eight respondents 

The Pharmaceutical Advocate primarily 
credited the Council with the savings but 
the Legislative Auditor can not determine 
whether the savings are actually a result 
of the Council. 
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believe that the Council was worthwhile and important to facilitating 
the Pharmaceutical Availability and Affordability Act.   Five of the 
eight respondents believed that there would be discernable effects if the 
Council was terminated.  When asked if the Pharmaceutical Availability 
and Affordability Act could be carried out without the Council the results 
were inconclusive.  Half of the respondents believed it could and half of 
the respondents believe it could not.  Five of the eight Council members 
who responded believe the Council should be terminated in its current 
capacity.  

Table 2 shows in detail how Council members responded to the 
Legislative Auditor’s survey.

Table 2
West Virginia Pharmaceutical Cost Management Council

Survey Results*

Percentage
(Based on Responses)

Question 1: Do you find the Council meetings worthwhile and important to facilitate the 
West Virginia Pharmaceutical Availability and Affordability Act?

A.    Yes
B.    No

5
3

62.5%
37.5%

Question 2:  Do you feel there would be any discernable effects if the Council was 
terminated?

A.    Yes
B.    No

5
3

62.5%
37.5%

Question 3:  In your opinion, could the West Virginia Pharmaceutical Availability 
and Affordability Act be adequately and completely  carried out if the West Virginia 
Pharmaceutical Cost Management Council were to be terminated?
A.    Yes
B.    No

4
4

50%
50%

Question 4:  In your opinion, should the council be continued?

A.   Yes
B.   No, terminated
C.   No, but should be re-established as 
an Advisory Board

3
3
2

37.5%
37.5%
25%

*Survey was sent to all 10 Council members, with 8 responding.

Source: Survey conducted by the Legislative Auditor.

Five of the eight Council members 
who responded believe the Council 
should be terminated in its current 
capacity.  
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In addition to the survey questions, Council members were invited 
to provide additional comments, which are as follows:

  I believe the Council has completed its mission.

It was hard for the Council to be productive because of 
special interest and personal agendas.

I believe the effectiveness of the Council would be 
enhanced if more consumer interests were involved and if 
interested Legislators had more input.

The Council focuses attention, but it also delays issues 
through long discussion.

The Pharmaceutical Advocate chairs the Council instead 
of reporting TO the Council, so there is a blurring of 
responsibilities.

We have no operating rules.

Too many people participate by phone most of the time so 
there is no personal interaction.

The comments and survey results from the Council members 
show a mixed interest in the effectiveness of the Council.  According 
to the survey results, the greatest lack of interest in the future of the 
Council was among the state agency representatives.   State agency 
representatives are the majority of those who thought the Council 
should be terminated in its present capacity.  

The Legislature Has Several Options in Considering the 
Future of the Council

	 As stated previously, the Legislative Auditor questions whether 
the Pharmaceutical Cost Management Council should be continued, but 
must acknowledge that additional time or making modifications to the 

The comments and survey results 
from the Council members show a 
mixed interest in the effectiveness of 
the Council. 
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Council could allow it to become more effective.  Thus, the Legislative 
Auditor provides the West Virginia Legislature with several options:

•	 Terminate the Council.  This option is discussed in more 
detail below.

•	 Re-establish the Council as an advisory board for the 
Office of the Pharmaceutical Advocate.  Two of the current 
Council members recommended this in the Legislative 
Auditor’s survey results.

•	 Restructure the Council’s membership to be more consumer 
oriented.  Survey responses show some disinterest by state 
agency representatives.   Replacing these members with 
members from a consumer background could spark some 
renewed interest in the Council.

Caveats for Terminating the Pharmaceutical Cost 
Management Council

If the Legislature chooses to terminate the Council, there would 
potentially be three main losses, according to the Pharmaceutical 
Advocate.  First, the statutory authority for the advertising reporting rule 
would be lost.  The Pharmaceutical Advocate does not have rule making 
authority, unlike the Council, and this authority would be lost completely 
if the Council were completely terminated.  Secondly, without the Council 
there would be a loss of the exemption from state purchasing rules.  
The State would be able to enter into purchasing agreements through 
the Department of Administration, but there would not be a purchasing 
exemption.  Lastly, the Pharmaceutical Advocate believes if the Council is 
terminated there would be a lack of professional, private-sector expertise, 
which is represented by Council members.

If the Legislature Terminates the Council, Oversight of the 
Advertising Rule Could Be Transferred to the Health Care 
Authority

The Legislative Auditor acknowledges that the oversight of the 
advertising reporting rule by pharmaceutical companies would be lost.  

If the Legislature chooses to terminate 
the Council, the statutory authority for 
the advertising reporting rule would be 
lost.  However, the Legislative Auditor 
contends that the authority for the 
reporting rule can be transferred to 
another agency.



Performance Evaluation & Research Division    |    pg.  25

Legislative Performance Review  August 2008

But, this authority could be transferred to another state agency.   The 
Legislative Auditor suggests that the oversight of the advertising reporting 
rule should be transferred to the Health Care Authority if the Council 
is terminated.  The Health Care Authority has access to data regarding 
health care, and should be able to accept this mandate.  The Legislative 
Auditor contacted the Chair of the Health Care Authority for her opinion 
on this suggestion.  She responded by stating in part that the Health Care 
Authority does not have “any experience with pharmaceutical data or 
data related specifically to advertising”.  Although the Chair does not feel 
as though the Health Care Authority is the correct entity to accept this 
mandate, the Legislative Auditor feels that it is fully capable.  This data is 
submitted to the Council by pharmaceutical manufacturers and labelers; 
it requires no active collection process.  Also the Health Care Authority 
would simply be receiving, compiling, and reporting the data with no 
analysis needed.   Thus the Legislative Auditor maintains the opinion 
that the Health Care Authority is the proper entity for this mandate.  The 
Chair’s response can be seen in its entirety in Appendix D.

Legal counsel from Legislative Services stated that if the 
Legislature terminated the Council, the associated bill could amend §5A-
3C-13 to report data to the Health Care Authority rather than the Council.  
In addition, the bill could include language transferring the enacting rule 
to the Health Care Authority.   Furthermore, the Legislature could require 
the Health Care Authority to re-file rules under its authority at a later 
date.  

If the Council Continues, Several Modifications Should Be 
Made

If the Legislature chooses the option to keep the Council, the 
Legislative Auditor recommends that several modifications be made. 
When the Council was created in 2004 there was a statutory position for 
the Executive Director of the Workers’ Compensation Commission or his 
or her designee.  Since there is no longer a state Workers’ Compensation 
Commission there should not be a place on the Council for this position.  
If the Council continues, the Legislative Auditor recommends that 
the Legislature amend §5A-3C-8 of the Code to remove the provision 
requiring that the Executive Director of the Workers’ Compensation 
Commission serve on the Pharmaceutical Cost Management 
Council.	  

The Legislative Auditor suggests that 
the oversight of the advertising report-
ing rule should be transferred to the 
Health Care Authority if the Council 
is terminated. 

Legal counsel from Legislative 
Services stated that if the Legislature 
terminated the Council, the associated 
bill could amend §5A-3C-13 to report 
data to the Health Care Authority 
rather than the Council.  
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The Council currently has a member living in Massachusetts.  
West Virginia Code §5A-3C-8 requires that this particular position to:

...represent those who will receive benefit from the establishment 
of (the Council)...

Since this member lives outside West Virginia, the Legislative 
Auditor questions how this person represents those who will benefit from 
the Council’s activities or serves the interest of West Virginians.  If the 
Council continues, the Legislative Auditor recommends that this 
member living in Massachusetts be replaced with an individual who 
represents the conditions of the statute, and who represents those 
who receive benefits from the Council.  

Some members of the Council attend meetings by teleconference, 
as documented by meeting minutes and survey results from Council 
members.  State Code allows for meetings to be held via teleconference.  
The most recent meeting held on July 7, 2008 was conducted by Microsoft 
WebEx which was an internet teleconference.  There was no physical 
meeting place, and members and those wishing to “listen” to the meeting 
had to log in online.  The Legislative Auditor attempted to log into the 
meeting, but technical difficulties would not allow access.  This could 
have posed problems for other individuals as well.  The lack of interest 
by some Council members may be attributed to the absence of personal 
interaction at Council meetings because meetings are being held by these 
means.  

Finally, the Council was scheduled to sunset on July 1, 2008.  The 
Sunset Law no longer exists and has been amended as the Performance 
Review Act.  Since the Sunset Law no longer exists, the Legislative 
Auditor recommends that the sunset language be removed from the 
Council’s Code if the Council continues.  

The Legislative Auditor Questions Whether the 
Pharmaceutical Advocate Can Legally Chair the 
Pharmaceutical Cost Management Council

	 Legislative Services legal counsel is of the opinion that the 
Pharmaceutical Advocate chairing the Council is improper.  West Virginia 
Code §5A-3C-8(b) states that the Secretary of Administration shall 

The lack of interest by some Council 
members may be attributed to the 
absence of personal interaction at 
Council meetings.
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serve as chair of the Council.  The previous section lists the Secretary 
or his designee as a statutory member.  The Pharmaceutical Advocate 
currently is serving as chair, but that position is located in the Governor’s 
Office.  Legislative Services legal counsel states that the Secretary of 
Administration does not have authority to appoint a designee outside of 
his authority.  Thus, if the Legislature chooses to continue the Council, the 
Pharmaceutical Advocate should no longer be designated as a member by 
the Secretary of Administration, thus should not serve as its chair.  

In a letter to the Legislative Auditor regarding the matter of 
the Pharmaceutical Advocate serving as the chair of the Council, the 
Legislative Services legal counsel stated the following:

Based on the information you provided me, the 
Pharmaceutical Advocate is not an officer or employee of 
the Department of Administration.

W. Va. Code §5A-3C-8 provides, in part:

(a) There is hereby created the West Virginia pharmaceutical 
cost management
council which consist of the secretary of the department of 
administration or his or her designee,…
(b) The secretary of the department of administration shall 
serve as the chairperson of the council, which shall meet 
at times and places specified by the chairperson or upon 
the request of two members of the council.
…

Although this code section does not elaborate on who the 
Secretary may name as his designee, several other code 
sections provide guidance on this issue.

W. Va. Code §5A-1-7 provides:

The powers and duties vested in the secretary may be 
delegated to him to his assistants and employees, but the 
secretary shall be responsible for all official acts of the 
department.  (Emphasis added.)

W.Va. Code §5F-2-2, in outlining the powers of the 
department secretaries, provides that the secretary may:
…

Legislative Services legal counsel states 
that the Secretary of Administration does 
not have authority to appoint a designee 
outside of his authority. 
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(14) Delegate to administrators the duties of the secretary 
as the secretary may deem appropriate, from time to time, 
to facilitate execution of the powers, authority and duties 
delegated to the secretary;
…

§5F-1-4 defines an “administrator” as:

…any person who fills a statutorily created position within 
or related to an agency or board (other than a board 
member) and who is designated by statue as commissioner, 
deputy commissioner, assistant commissioner, director, 
chancellor, chief, executive director, executive secretary, 
superintendent, deputy superintendent, or any other 
administrative title however designated.

If the Secretary is to designate another to serve in his 
place he most do so in a manner consistent with these 
statues.  Designating someone who is not employed within 
the Department of Administration is not consistent with 
these statues.

Consequently, it is my opinion that it is not acceptable 
practice for the Pharmaceutical Advocate to chair the 
West Virginia Pharmaceutical Cost Management Council 
as the Secretary of the Department of Administrations 
designee.

The Legislative Auditor Recommends that the Governor 
Re-evaluate the Need for the Office of the Pharmaceutical 
Advocate

	 The Office of the Pharmaceutical Advocate was created by 
Executive Order 18-04 in 2004 under the previous administration.  As 
stated previously, the Advocate or the Council has assisted the state in 
saving less than $300,000.  This savings is less than the annual budget 
of the Office of the Pharmaceutical Advocate.  The FY 2008 budget for 
the Office is $503,138, and the budgets for FY 2006 and FY 2007 were 
$501,200 respectively $501,800.   Actual expenditures for FY 2008 were 

As stated previously, the Advocate 
or the Council has assisted the state 
in saving less than $300,000.  This 
savings is less than the annual budget 
of the Office of the Pharmaceutical 
Advocate.  
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$469,806.   The total actual expenses for the Office of the Pharmaceutical 
Advocate from FY 2006 to FY 2008 were $1,105,191, which far exceeds 
the $299,449 attributed savings to the State.  As a result, the Legislative 
Auditor recommends that the Governor re-evaluate the necessity of 
the Office of the Pharmaceutical Advocate.

Conclusion

	 The West Virginia Pharmaceutical Cost Management Council was 
created by the Pharmaceutical Availability and Affordability Act in an 
effort to provide low-cost pharmaceuticals to uninsured and underinsured 
West Virginians.  The Council was charged with 10 statutory mandates 
and has completed 8.  Although it has completed the majority of its 
mandates, it is questionable how effective the Council has been.  There 
is no distinction between the efforts of the Council and the efforts of the 
Pharmaceutical Advocate, since the Council is currently chaired by the 
Pharmaceutical Advocate.  The Legislative Auditor can not determine 
whether the savings attributed by the Advocate were a result of the 
Council.  This cost savings was less than $300,000, which is minimal 
compared to the pharmaceutical budget of the Department of Health 
and Human Resources.   The Legislative Auditor recommends several 
options for the Legislature to consider in respect to the Council’s future.  
These options include termination of the Council or continuation with 
modifications to the entity that it reports and to its membership.  If the 
Council is terminated, the Legislature could consider transferring the 
oversight of the advertising reporting rule for pharmaceutical companies 
to the Health Care Authority.   In addition, if the Council is continued, the 
Legislative Auditor is of the opinion that the Council can not be chaired 
by the Pharmaceutical Advocate.  This position does not lie within the 
purview of the Secretary of Administration, thus should not serve as his 
designee to the Council.

The total actual expenses for the Office 
of the Pharmaceutical Advocate from 
FY 2006 to FY 2008 were $1,105,191, 
which far exceeds the $299,449
attributed savings to the State. 
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Recommendations

1.	 The Legislative Auditor recommends that the Legislature consider 
several options pertaining to the future of the Pharmaceutical 
Cost Management Council:

a.	 Terminate the Council,
b.	 re-establish the Council as an advisory board for the 

Office of the Pharmaceutical Advocate, or
c.	 re-structure the Council’s membership to be more 

consumer oriented.

2.	 If the Legislature decides to terminate the Pharmaceutical Cost 
Management Council, then the Legislative Auditor recommends 
that oversight of the advertising reporting rule for pharmaceutical 
companies be transferred to the Health Care Authority.

3.	 If the Legislature decides to allow the Pharmaceutical Cost 
Management Council to continue, then the Legislative Auditor 
recommends that the Legislature amend §5A-3C-8 of the Code to 
remove the provision requiring that the Executive Director of the 
Workers’ Compensation Commission serve on the Pharmaceutical 
Cost Management Council.

4.	 If the Legislature decides to allow the Pharmaceutical Cost 
Management Council to continue, then the Legislative Auditor 
recommends that the Legislature remove the sunset provision in 
§5A-3C-16.

5.	 If the Legislature decides to allow the Pharmaceutical Cost 
Management Council to continue, the Legislative Auditor 
recommends that the Council member who no longer resides 
in West Virginia be replaced by a resident of the state of West 
Virginia or surrounding area.    

6.	 If the Legislature decides to allow the Pharmaceutical Cost 
Management Council to continue, then the Legislative Auditor 
recommends that the Secretary of Administration or a designee 
under his authority be selected as chair of the Council.

7.	 The Legislative Auditor recommends that the Governor evaluate 
the effectiveness and necessity of the Office of the Pharmaceutical 
Advocate.
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Appendix A:     Transmittal Letters
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Appendix B:     The Pharmaceutical Advocate’s letter to the President and Speaker   
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Appendix C:     Letter from the Secretary of DHHR    
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Appendix D:     Letter from the Health Care Authority  
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Appendix E:     Agency Responses
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