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ISSUE 1

The Bureau for Medical Services’ Purchasing Exemption Has Not Assisted 
the Agency with the MMIS Procurement Process.

In the 2009 regular session, the Legislature amended the state code to exempt BMS 
from the requirements of the Department of Administration’s (DOA) Purchasing Division. 
The West Virginia Department of Health and Human Resources’ (DHHR) Bureau for Medical 
Services (BMS) requested the purchasing exemption due to the agency’s supposed difficulty 
working with the DOA Purchasing Division.  In response to the Legislative Auditor’s 2008 
satisfaction survey on the DOA Purchasing Division, BMS indicated that the Purchasing 
Division’s inability to work with the Bureau in developing RFPs was a hindrance to the 
Medicaid program and resulted in wasteful spending.  

The exemption authorizes the Secretary of DHHR to develop procedures and 
requirements for competitive bidding and the awarding of contracts and allows BMS to 
develop contracts using their own subject matter experts.  However, BMS did not develop 
adequate staff resources for the procurement process.  The lack of procurement expertise 
within BMS coupled with weak statutory protections for the state’s interest has resulted in 
weaknesses in the agency’s current procurement process.  

The Medicaid Purchasing Manual has limited language defining “conflict of interest.”  
It is of concern that the interests of the agency, not the interests of the state, are protected by 
the manual.  On page 8, the manual defines a conflict of interest as: 

A situation where the personal interests of a contractor, public official or employee 
are, or appear to be, at odds with the best interest of the BMS. 

This differs sharply from the accepted legal definition of the term. Black’s Law 
Dictionary defines a conflict of interest as “A real or seeming incompatibility between one’s 
private interests and one’s public or fiduciary duties.”  Conflicts of interest have the potential 
to cancel vendor contracts according to the WV BMS Medicaid Services Contracts Purchasing 
Manual. The manual states:

The Secretary or designee reserves the right to cancel any contract upon written 
notice to the vendor under any one of (but not limited to) the following conditions: 

• The contractor agrees to the cancellation. 

• The contractor has obtained the contract by fraud, collusion, conspiracy, or in 
conflict with any statutory or constitutional provision of the State of West Virginia. 

• The contractor has failed to conform to contract requirements or standard 
commercial practices. 

• The existence of an organizational conflict of interest is identified.

The secretary referenced in the previous excerpt is the Secretary of the Department of Health 
and Human Resources. 
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WV State Purchasing Division rules, from which BMS is exempted, also address 
conflicts of interest in relation to the evaluation of vendor bids. 148 C.S.R. 1 §6.6 states the 
following:

Evaluators of bids, proposals or solicitations must certify that no conflict of interest 
exists, including financial or personal, with any vendor or vendor representative in the 
evaluation of bids, proposals or solicitations in excess of $25,000, evaluators may not 
contact vendors, except through Purchasing Division buyer or with his/her consent. 
No spending unit personnel may have any communication concerning the particular 
solicitation, bid, evaluation or award with any vendor during the solicitation, bid, 
evaluation or award periods except through the Purchasing Division buyer or with 
his/her consent.

West Virginia Code §9-2-9b(c) authorizes the Secretary of DHHR to develop 
procedures and requirements for competitive bidding and the awarding of contracts. 
West Virginia Code §9-2-9b(e) specifically prohibits conflicts of interests with contracted 
professional consultants.  State purchasing law, from which BMS is exempted, contains 
much stronger language regarding conflicts of interest.  West Virginia Code §5A-3-31 reads 
as follows:

It shall be unlawful for any person to corruptly combine, collude or conspire with one 
or more other persons with respect to the purchasing or supplying of commodities 
or printing to the state under the provisions of this article if the purpose or effect 
of such combination, collusion or conspiracy is either to (1) lessen competition 
among prospective vendors, or (2) cause the state to pay a higher price for such 
commodities or printing than would be or would have been paid in the absence of 
such combination, collusion or conspiracy, or (3) cause one prospective vendor or 
vendors to be preferred over one or more other prospective vendor or vendors. Any 
person who violates any provision of this section shall be guilty of a felony, and, upon 
conviction thereof, shall be confined in the penitentiary not less than one nor more 
than five years, and be fined not exceeding five thousand dollars.

The purchasing protections in Chapter 5A, from which BMS is exempted, offers 
much stronger protections for the state than those found in BMS’ own statute. Purchasing 
exemptions shield exempted agencies from laws and regulations that protect the fiscal 
integrity of the state.

Conflict of Interest in MMIS Procurement

BMS has struggled with the procurement of Medicaid Management Information 
System (MMIS) procurement process.  The MMIS is an integrated group of procedures 
and computer processing operations developed to meet principal objectives of the Medicaid 
program.  The current RFP (MED 13006) is the agency’s third attempt to procure these 
services.  The first RFP was withdrawn for reasons that have not been disclosed by the agency.  
The second RFP was withdrawn due to concerns of the Legislative Auditor.  There have been 
no substantive changes in the RFPs.  The contract will last for ten to twelve years.
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The current RFP contains specific language in relation to conflicts of interest. Section 
1.21.1 of the RFP states:

Vendor affirms that it, its officers or members or employees presently have no 
interest and shall not acquire any interest, direct or indirect, which would conflict or 
compromise in any manner or degree with the performance or its services hereunder. 
The Vendor further covenants that in the performance of the contract, the Vendor 
shall periodically inquire of its officers, members and employees concerning such 
interests. Any such interests discovered shall be promptly presented in detail to the 
Bureau.

At the May meeting of the Legislative Oversight Commission on Health and Human 
Resources Accountability (LOCHHRA), the BMS Commissioner was asked about the 
MMIS contract. The Commissioner stated that she could not answer the question due to a 
conflict of interest and deferred all questions to a Deputy. However, the RFP authorizes the 
Commissioner, or an individual designated by the Commissioner to select the evaluation 
committee, despite the fact that the conflict of interest prohibits her from answering questions 
regarding the RFP from LOCHHRA.  

The current MMIS RFP describes the procedure for vendor selection. Section 1.10.4.3 
states:

The evaluation committee will be made up of no less than three (3) and no more 
than seven (7) Subject Matter Experts (SMEs)… These SMEs will be drawn from 
the BMS and other agencies, as appropriate, and will be approved by the BMS 
commissioner or designee.

Since the BMS Commissioner has shared a conflict of interest in regards to this 
particular RFP, the Secretary of DHHR decided to alter the process outlined in the RFP 
regarding the selection of the evaluation committee members. In a letter dated May 18 2012, 
the Secretary states:

You are correct to note that section 1.10.4.3 of MED 13006 states that the subject 
matter experts on the evaluation committee will be approved by the Commissioner 
or her designee. Commissioner Atkins has made no secret of the fact that she has 
removed herself from any decision-making role in regard to this RFP, including the 
selection of the subject matter experts. For this RFP Deputy Commissioner Ed Dolly 
has been designated by the Secretary of DHHR and the Commissioner as the person 
who is responsible for the selection of the subject matter experts. Mr. Dolly is the 
head of BMS’s Division of Process Applications and Methodologies and, by virtue 
of his position, is responsible for all information technology initiatives with this 
bureau.

Since this process has now become an alteration of the original written plan contained in the 
RFP for selecting the committee, the disclosure provided by the Certificate of Non-Conflict 
of Interest will be crucial in demonstrating the integrity of the procurement process.
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Other Potential Conflicts of Interest in the MMIS Procurement

The BMS Deputy Commissioner for Process, Applications and Methodologies, who 
has been designated by the Secretary of DHHR as responsible for the selection of the evaluation 
committee for the MMIS also serves as the designated Health Information Technology (HIT) 
Coordinator for the $7.8 million grant award from the U.S. Department of Health and Human 
Services’ Office of the National Coordination for Health Information Technology (ONC).  
This grant was awarded for the purpose of developing West Virginia’s Health Information 
Exchange through the WV Health Information Network (WVHIN).  The Chief Operating 
Officer of the WVHIN is Phil Weikle, who also served as a private consultant to DHHR in the 
development of the MMIS RFP.  

DHHR and the West Virginia Health Care Authority contracted with Fenwick 
Technologies Inc. in February 2011 to conduct contract evaluation and consulting services. 
This included reviewing the MMIS RFP.  Fenwick provided DHHR with a single consultant, 
Phil Weikle.  Deliverables from the Fenwick contract indicate that the vendor assisted DHHR 
in the MMIS procurement process, but does not specify what advice or direction the vendor 
provided.  It is the opinion of the Legislative Auditor that if Phil Weikle assisted in any way in 
the preparation or review of MMIS RFPs prior to January 2012, then Fenwick Technologies 
may not benefit as a subcontractor.  Fenwick Technologies and Phil Weikle were listed as a 
subcontractor in one of the vendor bids on the second MMIS RFP.  

In response to the Legislative Auditor’s concerns regarding this matter, DHHR 
withdrew the second MMIS RFP in March 2012.  The DHHR Secretary stated “In our 
investigation of the issues that you identified for us in your previous letter, we determined 
that the system in place within our department to alert us to potential conflicts of interest 
relating to procurements was inadequate.”  In the same letter, the Secretary indicated that the 
Department planned to put into place three changes in the re-issued RFP to correct the conflict 
of interest problems in the second procurement attempt.  The Secretary’s description of these 
changes is quoted below:

First, we specifically list in the RFP all outside organizations that have participated 
in the preparation of the technical specifications or assisted in any way in the 
development of the RFP.  This will be followed by a statement to advise potential 
vendors that these organizations are disqualified from participating in any way in 
the development of bids in response to this RFP or to act as subcontractors for this 
project, and that association with any of these groups will result in disqualification 
of the bidder.  Our second change will be to require potential bidders to submit a 
sworn affidavit that they have not consulted with any of the named organizations in 
the development of their response.  Finally, we are putting into place a new review to 
occur upon receipt of the bids, to check for potential conflicts of interest.

The Secretary also informed the Legislative Auditor that the Department formed a workgroup 
consisting of representatives from the Secretary’s Office, the Bureau for Medical Services and 
the DHHR Office of Purchasing to review each vendor response.  The process for the third 
MMIS RFP, as described by the Secretary is as follows:
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Each response will be searched for names of pertinent current or former employees 
and pertinent current or former contractors.  Any response that contain any of 
these names will be flagged and reviewed by General Counsel’s Office.  General 
Counsel’s Office must clear or disqualify prior to any evaluation on technical 
merit.

BMS issued the third MMIS RFP on April 24 2012.  The agency implemented the 
changes attested to by the Secretary.  It is not clear if the agency intends to revise their 
entire procurement process in response to this issue. 

DHHR has in place a system of reporting used by staff to report media and legislative 
contacts.  These forms are available on the DHHR website and could be adapted for use 
in reporting contacts with vendors during the procurement process.  This would assist the 
agency in documenting the operationally necessary communications between staff and 
current vendors during procurements.  

Performance Bond Not Required on MMIS

A performance bond is a contractual tool which protects the financial interests 
of the purchasing entity.  The current MMIS RFP does not contain a performance bond 
to protect the state’s interests.  In a letter to the Legislative Auditor, the previous DHHR 
Secretary stated:

…This topic was discussed by our team prior to the issuance of the RFP.  We 
explored the costs of performance bonds in general and we came to the conclusion 
that the cost of the bond might become prohibitive to some smaller vendors.  Also, 
since the cost of the bond is usually included in the cost proposal, a requirement 
of this nature adds to the proposed price of the system.  We choose to add a 
retainage of 15%, which protects us in those situations where the vendor fails 
to complete the work in a satisfactory manner.  We believe that this provision 
provides adequate protection for us without adding significantly to the overall 
cost of the project.  

Based upon research conducted by the Legislative Auditor, performance bonds 
for MMIS procurements vary significantly from state to state.  The Legislative Auditor 
surveyed 47 out of 50 states to determine whether the use of performance bonds is a common 
practice.  Half of those states use performance bonds. The terms of the bond may be based 
on the size of the contract or a flat dollar amount.  In the states requiring performance 
bonds the amount varies from $1 million in Rhode Island to 100 percent of the contract 
value in Georgia.  [Survey results are available in Appendix C.]  Rates for performance 
bonds vary depending on the qualifications of the contractor, the past performance of the 
contractor, the contractor’s financial standing and the type of contract.  The average cost 
for a performance bond is one to five per cent.  A highly qualified contractor can obtain 
lower rates than a contractor with credit issues or financial deficiencies.  

DHHR and BMS have spent a significant amount on consulting contracts to assist 
in the development of the MMIS RFP.  BMS has authority to do so in W. Va. Code §9-2-
9b(e), which states:  
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The secretary may employ the services of independent professional consultants 
to assist in preparing solicitations or for the evaluation of any responses to such 
solicitations:  Provided, That the independent professional consultant, or member 
of his or her immediate family, or business with which he or she is associated may 
not have any interest in the profits or benefits of the contract for which he or she 
may participate in the preparation of the solicitation or in the evaluation of the 
response.

In addition to the Fenwick consultant, discussed in depth in Issue 1, BMS has used another 
consultant for MMIS project management as well. The current contract with Berry Dunn, 
McNeil & Parker LLC (BDMP) encompasses the preparation of the RFP for the MMIS 
re-procurement project.  The contract calls for BDMP to “ensure that industry standard 
language is used in the RFP document.”  Since 2004, BMS has paid BDMP $10.9 million.  
The Legislative Auditor has requested the deliverables from the BDMP contract in 
order to determine what advice and guidance the vendor gave the state regarding the 
use of performance bonds in the MMIS RFP.  However DHHR has failed to provide the 
information as requested.  

Despite high cost consultant services and a purchasing exemption, which was 
granted to assist the agency in procuring a cost-effective system, the agency still failed to 
take every available precaution in regards to the state’s fiscal interests.   Discussions with 
federal officials indicate that not all states require performance bonds on MMIS contracts.  
However, the inherent risk to the state of a vendor failing to deliver is substantial, as the 
current vendor receives approximately $20 million annually. 

The Division of Purchasing also has statutory authority to protect the state’s 
financial interests in the procurement process. West Virginia Code §5A-3-4(a)(6) allows 
the Purchasing Division director to “prescribe the amount and type of deposit or bond 
to be submitted with a bid or contract and the amount of deposit or bond to be given for 
the faithful performance of a contract;” Agencies with exemptions from the Division of 
Purchasing have no such statutory protections.  

In the Bureau’s second MMIS RFP (MED 12011) a performance bond was 
included in Addendum 1. The bond was for 50 per cent of the cost of Design/Develop/
Implementation upon execution of the contract. The vendor was also required to provide 
a performance bond for 100 per cent of the estimated cost of annual operation prior to 
commencement of operations.  (Based upon initial information, these amounts appear to 
be higher than other states requiring performance bonds.)  This bond was to be renewed 
annually.  However, in the second addendum to the RFP, the original RFP language, 
indicating a performance bond was “non-applicable” was reinserted.  State law also 
gives the Director of the Purchasing Division the authority to determine the type of bond 
needed in a procurement.  It is the opinion of the Legislative Auditor that the inclusion of 
a performance bond (as per the second MMIS RFP) would afford the state significantly 
greater contractual protections than the current RFP offers.  
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Retainage and Liquidated Damages as a Contractual Protection

In order to hold the vendor responsible for the timely production of their deliverables, 
the RFP addresses the retainage of monthly payments to the vendor. If the vendor is unable 
to meet the required deadlines for key deliverables on or ahead of schedule, the state will 
retain a certain percentage of the payment due to the vendor. This percentage will not exceed 
15% of the total payment due to the vendor. The retained percentage is held until such time 
as the work is completed by the vendor. Upon completion of the deliverable in question, the 
funds are released to the vendor.

It is the opinion of the Legislative Auditor that the retainage of small portions of 
monthly payments is too weak a measure to compel vendor compliance with important 
deadlines for key deliverables. Other states have seen the departure of their selected vendor, 
have been forced to terminate projects in the middle of an extended contract, or have 
experienced significant delays and cost overruns causing great harm to state programs that 
many of their constituents depend on�.

In addition to the retainage of small portions of the monthly payouts during the 
implementation phase of this project if certain goals are not met in a timely manner, section 
1.21.15, titled “Liquidated Damages”, of the RFP, states the following:

The Vendor agrees that liquidated damages shall be imposed at the rate of $1,000.00 
per day for failure to provide deliverables, meet milestones identified to keep the 
project on target, or failure to meet exclusive deadlines.

While weak contractual protections may create a more comfortable set of business conditions 
for a smaller scale vendor, the lack of protection for the vast amount of state resources 
involved with this particular project is concerning.  

Conclusion

	 The Bureau for Medical Services was granted a purchasing exemption in order to 
alleviate burdensome requirements which were believed to impair the procurement process.  
Many other health policy agencies, such as the Public Employees Insurance Agency, the 
West Virginia Health Care Authority and the West Virginia Health Information Network 
also posses purchasing exemptions. These exemptions make the coordination of policy 
objectives through procurement strategies difficult.  Agencies other than BMS are outside 
the scope of this review.  However, it is important to note that the exemptions have been 
awarded to all agencies in an effort to improve the functioning and fiscal integrity of state 
programs.   

The Division of Purchasing has no oversight authority over agencies with statutory 
exemptions to state purchasing law. There is no central repository for contract information 
when agencies are exempted from the Purchasing Division’s authority.  The Legislative 
oversight and audit functions are also hampered by the necessity of compelling agencies 
to make information available, which otherwise would be easily available through the 
Purchasing Division.  

� Nebraska, North Carolina, North Dakota, South Dakota, New Hampshire and Georgia have all experienced 
such issues. 
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BMS has not developed adequate staff resources for the procurement process.  The lack of 
procurement expertise within BMS coupled with weak statutory protections for the state’s 
interest could lead to significant costs for the state. While BMS staff are subject matter experts, 
it is apparent to the Legislative Auditor that there are significant improvements which can be 
made in the procurement process.

Recommendations:

1.	 The Legislature should consider repealing the Bureau for Medical Services’ purchasing 
exemption.  

2.	 If the Legislature does repeal the exemption, it should consider addressing the 
interagency relationship between Division of Purchasing and other state agencies by 
studying the feasibility of a Model Procurement Act.

3.	 If the Legislature does not repeal the purchasing exemption, it should consider 
applying additional statutory oversight measures and requirements for BMS.

4.	 The Legislature should also consider studying the impact of the numerous existing 
purchasing exemptions in the health policy agencies in order to determine the impact 
on state expenditures and health care outcomes. 

5.	 The Legislature should consider requiring all exempt agencies to submit RFPs and 
all other associated documents to the Purchasing Division, which should serve as a 
neutral repository of information.  
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Appendix A:     Transmittal Letter 
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Appendix B:     Objective, Scope and Methodology

Objective

	 The Legislative Auditor conducted an analysis of the Bureau for Medical Services’ 
use of its purchasing exemption as part of the Agency Review of the Department of Health 
and Human Resources, as required by §4-10-8. The objective of this review is to examine the 
Bureau’s use of the purchasing exemption.

Scope

	 The scope of this review consisted of the MMIS procurement process.  The time period 
covers calendar year 2008 to present.  Attorneys in Legislative Services were consulted in the 
scope of this review.  

Methodology

	 This report utilizes information compiled from the West Virginia Department of 
Health and Human Resources and the Bureau for Medical Services. Information was also 
obtained from: the West Virginia Code; the Code of State Regulations; the Bureau’s draft 
Purchasing Methodology Manual; and the West Virginia Financial Information Management 
System (FIMS).  Staff reviewed 35 MMIS contracts from other states and conducted telephone 
interviews with procurement staff from 14 states. 
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Appendix C:    Performance Bond Survey
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Appendix D:    Agency Respnse
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