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Building 1, Room W-314 ‘ Antonio E. Jones, Ph.D.
1900 Kanawha Boulevard, East Director
Charleston, West Virginia 25305-0610
(304) 347-4890
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April 17, 2000

The Honorable Edwin J. Bowman
State Senate

129 West Circle Drive

Weirton, West Virginia 26062

The Honorable Vicki Douglas

House of Delegates

Building 1, Room E-213

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0470
Dear Chairs:

Pursuant to the West Virginia Sunset Law, we are transmitting a Preliminary Performance
Review of the Department of Tax and Revenue, which will be reported to the Joint Committee on
Government Operations on Monday, April 17,2000. The issue covered herein is “Exchange of Tax
Information Would Enhance the Collection of Local Tax Revenue.”

The issue was discussed and provided to the Department on April 10, 2000.

Should you have any questions, let me know.

Sincerely

Antonio E. Jonés

AEJ/aml

Joint Committee on Government and Finance






ISSUE AREA 1: An Exchange of State Tax Information by the Tax
Department to Local Governments Would Enhance the
Collection of Local Tax Revenue.

Currently, the West Virginia Tax Department does not provide local governments with state-
level tax information on businesses that operate within local government jurisdictions. It would be
beneficial to local governments that impose the Business and Occupation (B&O) tax to receive state-
level tax information on its local businesses to ensure the maximum amount of revenue is being
collected at the local level. For example, a list of all businesses registered with the State Tax
Department could be used to cross-reference against local registration lists to ensure that the local
government is collecting the B&O tax from every business within its jurisdiction. Also, any
information resulting from the Tax Department’s audits of local companies may change the
company’s local B&O tax liability. Without an exchange of state-level tax information from the Tax
Department, local governments are without a valuable resource that will enhance the recovery of
local tax revenue.

The Chief Inspector Division of the State Auditor’s Office estimated municipalities will
collect $124,200,079 in FY 2000 from local B&O taxes shown in Table 1 below. The ability to
share information with local governments would help enhance the recovery of revenue. A one
percent increase in collections would generate an additional $1,240,000 in revenue, and a five
percent increase in collections would generate an additional $6,200,000 in revenue for
municipalities.

Table 1
Estimated B&O Collections for FY 2000
Class I & II Municipalities* $94,164,595
Class III Municipalities $22,901,967
Class IV Municipalities $7,133,517
Total $124,200,079
* Classes I & Il Municipalities were combined in report from Auditor’s Olffice

The Legislative Auditor received a list of companies that are registered with the Tax
Department for the city of Huntington. A list of companies that are registered with Huntington was
also obtained from the city. The Tax Department’s list was generated based on Huntington zip
codes. The difference between the two lists is 15,856 (see Table 2). The difference may be
explained by the fact that companies on the Tax Department list includes more than one location for
the same business, while for the city list the company is counted once. Also, some companies on
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the Tax Department’s list may be exempt from Huntington’s B&O tax, or some companies with a
Huntington zip code are not strictly located in Huntington and therefore are not liable for the B&O
tax. A review of the two lists did show many companies were on both lists, however, there were
companies on the Tax Department’s list that are not on the city’s list, and companies on the city’s
list are not on the Tax Department’s list. It is conceivable that there are companies liable for
Huntington’s B&O tax that are not paying because Huntington does not have them on its list. This
would be determined by an exchange of tax information. The obvious implication is a loss of
revenue to the city.

Table 2
Number of Registered Businesses in Huntington
City of Huntington List State Tax Department’s List
5,019 20,875

The reason the Tax Department does not share taxpayer information with local governments
is because local governments do not have as stringent of penalties for breaching the confidentiality
of tax information as those of the Tax Department. The penalty for violating these confidentiality
and disclosure restrictions for the Tax Department are stated in West Virginia Code§11-10-5d:

Any officer or employee (or former officer or employee) of this state who violates this
section shall be guilty of a misdemeanor, and, upon conviction thereof, shall be fined
not more than one thousand dollars or imprisoned for not more than one year, or
both, together with costs of prosecution.

By law (WVC §8-11-1), municipalities have authority to impose penalties for violations, however,
any penalty that involves confinement in a county or regional jail cannot exceed 30 days. This
restriction prevents municipalities from imposing a penalty that is equal to the penalties for state
employees of the Tax Department. The Tax Department is willing to exchange tax information with
local governments only if the penalty for breaching confidential tax information is the same for local
government workers as it is for employees of the Tax Department.

The Tax Department proposed legislation this year to allow local, municipal, and government
subdivisions to be covered under the same confidentiality restrictions and penalties as the Tax
Department (See Appendix A for draft legislation). The proposed legislation would have modified
West Virginia Code §11-10-5d(Criminal Penalty section listed below):

Any officer or employee(or former officer or employee) of this state or of any county,
municipality or government subdivision who violates this section shall be guilty of
a misdemeanor, and, upon conviction thereof, shall be fined not more than one
thousand dollars or imprisoned for not more than one year, or both, together with
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costs of prosecution.

Iflocal governments had the same penalties as the Tax Department for breaching confidential
tax information, the Tax Department has stated it would exchange important tax information to local
governments. Consequently, local governments would probably collect additional revenue legally
owed to them.

Recommendation 1:

The Legislature should consider a statutory change to impose the same penalty on state and
local government employees for breaching confidential tax information.

April 2000 Department of Tax and Revenue 3
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APPENDIX A

Draft Legislation to Allow an Exchange of Tax Information Between State Tax
Department and Municipalities
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Bill No. \

(By )

[introduced | ; referred to the Committee] by

;-\ Bill to amend and recnact section five-d, article ten, ghaptcr cleven of the West Virginia code
specifying that tax returns and retum information obtained from the tax commissioncr
PATSLANG 10 aa éxchangc of information agreemcnt or otherwise pursuant to the .
provisions of subscctions (8) tsough () of the said section fived, which is in the
posscssion of any officer, employee, contract emvployee or reprosentative of at\_y local .
or municipal povernmental entity or other gowré@cntal subdivision is subject o the
confidentiality and disclosure restrictions sct forth in the said article ton, chaprer
cleven, and specifying that unlawful disclosure of such information by any officer,
cmployce or contract employee of any local, munici pal or governmental subdivision
is subject to ﬁ\c.sanclions sct fordx in the said article ten, chapter eleven.

Be 1 enacted by the Legisfodwre of West !’irginia:.

That section five-d, articlc ten, chapicr clev&x of the code of West Virginia, one thousand
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ninc hundred thirty-one, as amended, be amended and recnacted to read as follows:
ARTICLE 10.
11-10-5d. Confidentiality and disclosurc of returns and rcturn information.

(a) General rule. Except when required in an official investigation by the tax commissioncr
into the amount of tax due undcr any article administered under this article or in any proceeding
in which the tax commissioner is a party before a court of competent jurisdiction to collcet or
ascertain the amount of such tax and except as provided in subsections (d) through (n) of this

scction, it shall be untawdul for any officer or employce of this state or of any county,

municipality or govenmental subdivision to divulge or make known in any manncr the tax rcturn,
or any part thereof, of any person or disclose information concerning the personal affairs of any
individual or the business of any singlc firm or corporation, or disclose the amount of income, or
any particulars sct forth or disclosed in any report, declaration or return required to be filed with
the tax commissioncr by any article of this chapter imposing any tax administered undcr this
articlc oc by any rule or regulation of the tax commissioner issued thercunder, or discloscd in any
audit or investigation conducted under this article. For purposcs of this article, tax returns and

rctumn information obtained from the tax commissioner pursuant to an exchange of information

to the provisions of subsections (d) through (n) of this scction

agrcement or otherwise pursuat

which is in the possession of any officer. cmployee, contract employee or representative of any
local or municipal governmental entity or other povernmental subdivision is subject to the

confidentiality and disclosure restrictions sct forth in this article: Provided That such officers,

cmployees or contractors may disclose such information in an official investigation, by a lacal ot

municipal governraental authority or agency charged with the duty and responsibility to
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administer the tax laws of the jurisdiction. into the amount of tax duc under any lawful local or

municipal tax administered by that authority or agency, or in any proceeding in which the local

or municipal governmental subdivision, authority or agency is a party before a court of

competent jurisdiction to collect or ascertain the amount of such tax. Unlawful disclosure of such

infonmation by any oflicer, cinployee or contract employee of any local, municipal or

governmental subdivision is subject to the sanctions sct forth in this article

(h) Definitions. For purposcs of this scction:

(1) Background filc document. ‘fhe term “background file document”, with respect 1o a
writlen detecrmination, includes the request for that written determination, any written matcrial
submit{ed in support of the request and any communication (written or otherwise) between the
statc tax department [state tax division of the department of tax and revenuc] and any person
outside the state tax department in connection with the written determination received before
issuance of the written determination.

(2) Disclosure. The term "disclosure” means the making known to any person in any manner
whatsocver a return or retum information.

(3) Inspection. The terms “inspection” and "inspected” mean any examination of a return or
;'clum infoxm;'xtion.

(4) Retumn. The term "return” means any tax or information return or report, declaration of
cstimated tax, claim or petition for refund or credit or petition for reassessment that js required
by, or provided for, or permitted under the provisions of this article (or any article of this chapter
administered under this article) which is filed with the tax commissioner by, on behalf of, or with

respect to any person, and any amcndment or supplement thercto, including supporting

April 2000
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schedules, attachments or lists which are supplemental 1o, or part of, the return so filed.

(5) Return information. The term "return information” means:

{A) A waxpayer’s identily; the nature, source or amount of his income, paymeuts, recelpts,
deductions. exemptions, credits, assets, liabilities, nct worth, tax liability, tax withheld,
deficiencics, overassessments or lax payments, whether the taxpayer's return was, is being, or
will be examined or subject to other investigation or processing, or any other data received by,
recorded by, preparced by, furnished to or collected by the tax commissioner with respect to a
retumn or with respect to the detcrmination of the existence, or possible existence, of liability {or
the amount thereof) or by any person under the provisions of this article (or any article of this
chapter administered under this article) for any tax, additions to tax, penalty, interest, finc,
forfciture or other imposition or offensc; and

(B) Any part of any written determination or any background file document relating to such
written determination. "Return iformation” docs not include, however, data in a form which
tanniot bt wsoviaed with, ot otherwise Wdentily, directly or indieectly, a particular taxpayer.
Nothing in the preceding scatence, or in any other provision of this code, shall be construed to
require the disclosure of standards used or to be uscd for the sefection of returns for cxamination

or data used or to be used for detennining such standards.

(6) Tax administratjon. The term "tax administration™ means: |

(A) The adoministration, management, conduct, direction and supervision of the execution and
application of the tax laws or related statutes of this state and the development and formulation of
state tax policy rclating 1o existing or proposed statc tax laws, and related statutes of this statc;

and

10 Department of Tax and Revenue April 2000



1 (B) lncludcsbasscssmcnt, collection, enforcement, litigation, publication and statistical
2 gathering functions under the laws of this state.
3 - (7) Taxpaycr idenlity. The term "taxpayer idenuty” means the name of a person with respect
4 to whom a return is filed, his mailing address, his taxpayer idcmifying numbecr or a combination
S thereof.
6 (8) Taxpayer rélurn information. The term "taxpayer retum information” means return
7 inforn;ah'on as defined in subdivision (5) of this subsection which is filed with, or furnished to;
8 the tax commissioner by or on behalf of the taxpaycr to whom such return information relates.
9 (9) Written determination. The term "written determination® means a ruling, determination
10 lctter, technical advice memorandum or letter or administrative decision issucd by the tax
11 commissioner.
12 (©) Criminal penalty. Any officer or employec (or former oflicer or employee) of this state
13 orofany countv, municipality or povenmental subdivision who violatcs this section shall be
14 guilty of a misdcmeanor, and, upon conviction thereof, shall be fined not morc than one thousand
15 dollars or imbrisoncd for not morc than one year, or both, together with costs of prosccution.
16 (d) Disclosure to designece of taxpayer. Any person protected by the provisions of this
17 article may, in writing, waive the secrecy provisions of this scction for such purpose and such
18 period as he shall therein statc. The tax commissjoner h{ay, subject to such requirements and
19 counditions as he may prescribe, thereupon release to designated recipients such taxpayer's return
20 or other particulars filed under the provisions of the tax articles administered under the
21 provisions of this articlc, but only to the extent necessary to comply with a request for

22 information or assistance made by the taxpayer to such other person. However, return
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1 information shall not be discloscd to such person or persons if the tax commissioner determines

2 that such disclosufe would seriously impair administration of this state's tax laws.

3 (¢) Disclosurc of returns and return information for usc in criminal investigations.

4 (1) In general. Except as provided in subdivision (3) of this subscction, any return or return

5 'm('oima)iou with respect to any specified taxable period or periods shall, pursuant to and upon

6 the grant of an ex partc order by a federal district court judge, federal magistratc or circuit court
7 judge of this state, under subdivision (2) of this subsection, bc open (but only to the extent

8 nccecssary as provided in such order) to inspection by, or disclosure to, oﬂ”xc_ers and cmployees of
9 any federal agency, or of any agency of this state, who personally and directly engaged in:

10 (A) Preparation for any judicial or administrative proceeding pertaining to the enforcement of
11 aspecificaily designated state or federal criminal statute to which this state, the United States or
12 such agency is or may be a party;

13 (B) Any investipation which may result in such a procceding; or

14 (C) Any state or federal grand jury procecding pertaining to cnforcement of such a criminal

15 statute 1o which this state, thc United States or such agency is or may be a party. -

16 Such inspcction or disclosure shall be solely for the usc of such officers and employees in such

17 preparation, investigation, or grand jury proceeding.

18 (2) Application of order. Any United Statcs attorney, any special prosecutor appointed under
19 Section 593 of Title 28, United States Codc, or any attorney in charge of a United States justice

20 depariment criminal division organized crime strike force established pursuant (o Scction 510 of
21 Tide 28, United States Code, may authorize an application toa circuit court judge or magistrate,

22 as appropriaie, for the order referred to in subdivision (1) of this subsection. Any prosccuting
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1 attorney of this state may authorize an application to a circuit court judge of this state for the

(8}

order relerrcd to in subdivision (1) of this subscction. Upon such application, such judge or
3 magistrate may grant such order if he determines on the basis of the facts submiited by the
4 applicant 1haf:
5 (A) There is rcasonable causc to believe, based upon information belicved to be reliable, that
6 a specific criminal act has been committed;
7 (B) There is rcasonable causc to believe that the return or return information is or may be
8 rclevant to a maitter relating to the commission of such act; and
9 (C) ‘The retum or return information is sought cxclusively for usc in a state or federal
10 criminal investigation or procceding concerning such act, and the information sought to be
11 disclosed cannot rcasonably be obtained, under the circumstances, from another source.
12 (3) ‘The tax commissioner shall not disclose any return or return information under
13 subdivision (1) of this subscction if he determincs and certifies 1o the court that such disclosure
M wonld ddani§r e confidentialintsmantar sediansly Agnaira sivil ar cdminal tax dnvestigation.
| 15 (1) Disclosure to person baving a material interest. The tax commissioner may, pursuant -
16 10 legislative regulations promulgated by him, and upon such terms as’hc may require, disclosc a
17 return or return information 1o a person having a material interest therein: Provided, That such
18 disclosure shall only bc made if the tax commissioner determines, in his discretion, that such
19 disclosure would not scriously impair adminislratioﬁ of this state's tax laws. |
20 (2) Statistical usc. This section shall not be construed 10 prohibit the publication or rclcase

21 of statistics so classificd as to prevent the identification of particular returns and the jtems

22 thereof

April 2000 Department of Tax and Revenue 13



] (h) Disclosure of amount of outstanding lien. If notice of lien bas been rccorded pursuant
2 to section twelve of this article, the amount of the outstanding obligation secured by such lien
3 may be discloscd to any person who fumishes written evidence satisfactory to the tax
4 conunissioucr that such person has a right in the properly subject to such licn or intends to obtain
5 aright in such property.
6 (1) Reciprocat ckchange. he tax contmissioner andy, pursuant & ;»rfzem agreement, pormit
7 the proper officer of the United States, or the District of Columbia or any other state, or any
8 political subdivision of this state, or his authorized represcntative, who is charged by law with
9 responsibility for administeation of a similar tax, to inspect reports, declarati ons or returns filed
10 with the tax commissioner or may furnish (o suéh officer or feprcscmativc a copy of any such
11 document, provided such other jurisdiction grants substantially similar privileges to the tax
L2 snmmissioner arto the attamev general of this state. Such disclosure shall be only for the
"o pupise O i v e Cain rece s jrathtiedraintstsetian o Coxiust Pravded JThal.
i4 such information shall not be disclosed to the extent that the tax commissioner determincs that
15 such disclosure would identi fy a confidential informant or seriously impair any civil or criminal
16 tax investigation.
17 (i) Inspection of business and occupation tax returns by municipalitics. The tax
18 commissioncr shall, upon the wrillen request of the mayor of any West Virginia municipality
19 having a business and occopation tax or privilege tax, allow the dul'y:authorized agent of such
20 municipality 10 inspect and make copies of the state business and occupation tax retum filed by
21 taxpayers of such municipality. Such inspection or copying shall only be for the purposcs of

22 sccuring information for municipal tax purposcs and shall only be allowed if such municipality

14 Department of Tax and Revenue
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1 allows the 1ax commissioner the right to inspect or make copies of the municipal business and

2 occupation tax rcturns of such municipahty.

3 (k) Releasc of administrative decisions. The tax comymissioncr shall releasc to the public

4 his adinistrative decisions, or a summary thereof: Provided, That unless the taxpaycr appeals

5 the administrative decision to citcuit court or waives in writing his rights to confidentiality, any

6 identifying characleristics or facts about the taxpayex shall be omitted or modified to such an

7 cxlent sé as to not disclose the pame or identity of the taxpayer.

8 () Release of taxpayer information.

9 (1) If the tax commissioner belicves that enforeement of the tax laws administered under this
10 articlc will be facilitatcd and enhanced thereby, he shail disclose, upon request, the names and
11 address of persons: |
12 (A) Who have a current busincss registration certificate.

13 (B) Who are licensed craployment ageneics.

14 (C) Who are licensed collecﬁon agencics.

15 (D) Who are licensed to scll drug paraphcrnalia.

16 (1) Who asc distributors of gasoline or special fucl.

17 (F) Who arc contractors.

18 (G) Who arc transient vendors.

19 (IT) Who arc authorized by law to issuc a sales or usc tax exemption ccrtificate.

20 ) Who are required by law to collect sales or use taxes.

21 (3) Who afc foreign vendors authorized 1o collect use tax.

22 (K) Whose busincss registration cettificate has been suspended or canceled or not rcacwed by
April 2000 Department of Tax and Revenue | .15
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the 1ax commisstoner.

(L) Against whom a tax lien has been recorded under section twelve [§ 11-10-12] of this
article (including any paru'cula_rs statcd in the recorded hicn).

(M) Against whom criminal warrants bave been issued for a criminal violation of this state's
lax Jaws.

(N) Who have been convicted of a criminal violation of this state's tax laws.

(m) Disclosure of return information to child support enforcement division.

(1) State rcturn information. The tax commissionce may, upon written request, disclosc to the
éhild support enforcement division crcated by article two [§ 48A-2-1 ct seq.], chapter
forty-cight-a of this code:

(/) Available rcturn information from the master files of the tax department relating to the
social sccurity account numbecr, address, filing status, amounts and nature of income and the
aumber of dependents reported on any return filed by, or with respect to, any individual with
respect to whom child support obligations are sought to be enforced; and

(B) Available state return informmaion Teiceied vi uny vale v, flad hy., on with respect to
any individual described in paragraph (A) of this subdivision, rclating to the amount of sﬁch
individual's gross income, but only if such information is not reasonably availablc from any other
source.

2 Rcstrictions on disclosure. The tax commissioner shall disclosc return information ander
subdivision (1) of this subscction’ only {or purposcs of, and to the cxtent necessary in, collecting
child support obligations from, and locating individuals owing such obligations.

{n) Disctosure of names and addresses lor purpases of jury sclection.

16 Department of Tax and Revenue April 2000



1 The tax commissioncr shall, at the wﬁtlcn request of a circuit court or the chief judge thereof,
2 provide to the circuit courl within thirty calendar days a list of the names 3nd addresses of
3 individuals residing in the ®unly or cpunties comprising the circuit who have filed a state
4 personal income tax vetuen for the preceding tax year. The list provided shall set forth names and
5 addmssés only. The request shall be limited to countics within the jurisdiction of the requesting
6 court.
7 The court, upon recciving the list or lists, shall direct the jury commission of the appropriate
8 couaty to merge the names and addresses with other lists used in compiling a master list of
9 residents of the county from which prospective jurors arc 10 be chosen. I mmcdiatcly after the
10 muoster list is compiled, the jury commission shall cause the Jist provided by the tax
11 commissioner and all copics thercof 10 be destroyed and shall certify to the circuit court and to .
12 the tax commissioner that the lists have been destroyed.
Note: The purpose of this bill is 10 cxtend the confidentiality and nondislosure protections of
tax information, as sct forth in section 11-10-5d of the West Virginia Code, to specifically cover
such information in the possession of local and municipal governments and agencies.

Strike-throughs indicate language that would be stricken from the present law, and
underscoring indicates new language that would be added.
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