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The Honorable Edwin J. Bowman
State Senate

129 West Circle Drive

Weirton, West Virginia 26062

The Honorable J.D. Beane

House of Delegates

Building 1, Room E-213

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0470

Dear Chairs:

We are transmitting a Special Report of the Occupational Licensure Boards, which will be
presented to the Joint Committee on Government Operations on Monday, January 9, 2005. The
issue covered herein is “Occupational Licensure Boards Have Accumulated Funds in Excess of
What Is Needed to Regulate Professions Because the Legislative Intent to Have Excess Funds
Transferred to the State General Revenue Fund Is Not Accomplished. ”

Let me know if you have any questions.

JS/tlc

Joint Committee on Government and Finance
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Executive Summary

The Legislature intended
that in imposing fees on
licensees, licensing boards
are not to collect revenue
that exceeds what is
necessary for licensure.

A number of licensure
boards have FY 2005
ending cash balances that
exceed what is necessary.

The Legislative Auditor
has found that many
boards submit expenditure
schedules that are
significantly higher than
what boards actually
spends for the year repre-

sented.

Issue 1: Occupational Licensure Boards Have

Accumulated Funds in Excess of What Is
Needed to Regulate Professions Because the
Legislative Intent to Have Excess Funds
Transferred to the State General Revenue Fund
Is Not Accomplished.

West Virginia Code 830 et seq. provides for the licensure of certain
occupations for the protection of the public. In addition to protecting the
public, the Legislature intended that in imposing fees on licensees, licensing
boards are not to collect revenue that exceeds what is necessary for licensure.
West Virginia Code §30-1-10 states that if a licensing board accumulates an
amount that exceeds twice the annual budget of the board, then the excess is to
be deposited into the state general revenue fund by the State Treasurer.

However, the Legislative Auditor finds that a number of licensure boards
have FY 2005 ending cash balances that exceed what is necessary for
licensure. Since FY 1996, cash reserves retained by licensing boards have
increased from nearly $4 million to more than $7 million in FY 2005. The
growth of cash reserves during this time period is primarily the result of
licensing boards accumulating funds that are in excess of what is necessary for
licensure. Many licensing boards are carrying cash reserves that are more than
two years of actual expenditures.

Despite the growth in ending cash reserves, there have only been four
transfers in accordance with WV Code §30-1-10 totaling around $53,000,
nearly all of which came from one board. There are two primary factors which
contribute to the boards carrying excess cash reserves. First, the statutory
language of WV Code 830-1-10 bases the amount to be transferred on a
boards annual budget. However, most boards have no statutory language re-
quiring submission of a budget. Most licensing boards submit annual
expenditure schedules to the Legislature. The State Treasurer’s Office
considers these expenditures schedules to be a board’s annual budget as stated
in 830-1-10. Second, the Legislative Auditor has found that many boards
submit expenditure schedules that are significantly higher than what
boards actually spends for the year represented. As a result of the
inflated expenditure schedules, the State Treasurer’s Office rarely transfers funds
from licensing boards to the state general revenue fund. In order for legislative
intent to be accomplished, the Legislature should consider amending WV Code
830-1-10 to state that transfers from licensing boards to the state general
revenue fund be based on the sum of a board’s actual revenues for the last two
fiscal years.
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Recommendation

1. The Legislature should consider amending WV Code 8§30-1-10 to
allow for the transfer of excess funds from chapter 30 boards to the state
general revenue fund based on the sum of revenues of a board’s last two

fiscal years.
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Review Objective, Scope and Methodology

Objective

The objective of this report is to determine if the mechanism
established by the Legislature to prevent occupational licensure boards from
accumulating excess cash reserves was working as intended.

Scope

The scope of this performance audit covers revenues, expenditures,
end of year cash balances, and fund transfers from fiscal years 1996 to 2006.

Methodology

Information for this report was obtained from the State’s ad hoc
database and from the Legislative Budget Office. The Legislative Auditor’s
Office also interviewed staff of and received information from the West Virginia
State Treasurer’s Office. Every aspect of this review complied with Generally
Accepted Government Auditing Standards (GAGAS).

Occupational Licensure Boards Page 7
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Issue 1

The Legislature also
intended that in imposing
fees on licensees, licensing
boards are not to collect
revenue that exceeds what
is necessary for licensure.

The Legislature’s intent of
transferring excess funds
from licensing boards to
the state general revenue
fund is not accomplished.

Occupational Licensure Boards Have Accumulated Funds
in Excess of What Is Needed to Regulate Professions
Because the Legislative Intent to Have Excess Funds
Transferred to the State General Revenue Fund Is Not
Accomplished.

Issue Summary

West Virginia Code 830 et seq. provides for the licensure of certain
occupations for the protection of the public. In addition to protecting the
public, the Legislature also intended that in imposing fees on licensees, licensing
boards are not to collect revenue that exceeds what is necessary for licensure.
West Virginia Code §30-1-10 states that if a licensing board accumulates an
amount that exceeds twice the annual budget of the board, then the excess is to
be deposited into the state general revenue fund by the State Treasurer.

The Legislative Auditor finds that the Legislature’s intent of transferring
excess funds from licensing boards to the state general revenue fund is not
accomplished. Since FY 1996, cash reserves retained by licensing boards
have increased from nearly $5 million to more than $7 million in FY 2005. The
growth of cash reserves during this time period is primarily the result of |
icensing boards accumulating funds that are in excess of what is necessary for
licensure. Many licensing boards are carrying cash reserves that are more than
two years of actual expenditures. There have only been three transfers
in accordance with WV Code §30-1-10 totaling around $53,000, and nearly
all of which came from one board. The reason that such a relatively small
amount has transferred to the state general revenue fund despite many boards
accumulating more than twice their annual budgets is the result of vague statu-
tory language. Most licensing boards submit annual expenditure schedules to
the Legislature. The State Treasurer’s Office considers these expenditures
schedules to be a board’s annual budget as stated in §30-1-10. The
Legislative Auditor has found that many boards submit expenditure
schedules that are significantly higher than what boards actually spends
for the year represented. As aresult of the inflated expenditure schedules,
the State Treasurer’s Office rarely transfers funds from licensing boards to the
state general revenue fund. In order for legislative intent to be accomplished,
the Legislature should consider amending WV Code 830-1-10 to state that
transfers from licensing boards to the state general revenue fund be based on
the sum of a board’s actual revenues for the last two fiscal years.
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The amount charged by
licensing boards should
be “sufficient” to effec-
tively regulate the respec-
tive profession. Since FY
19961, the total of end-
of-year balances carried
forward by all licensing
boards has increased from
nearly $5 million at the end
of FY 1996' to more than
$7 million at the end of FY
2005.

The Intent of Licensure

According to West Virginia Code 830-1-1a, the intent of occupational
licensure is to protect the public. In order to provide this protection, the
Legislature allows licensure boards to charge licensure, examination and
registration fees. Inherent in this construction is that the amount charged by
the boards be “sufficient” to effectively regulate the respective profession
(WVC 830-1-6(c)). Since FY 1996, the total of end-of-year balances
carried forward by all licensing boards has increased from nearly $5 million at
the end of FY 1996 to more than $7 million at the end of FY 2005. Part of this
increase can be attributed to an increase in the number of licensure boards,
while most of the increase is attributable solely to excess revenue received by
the boards. Table 1 shows the number of licensure boards and the end of fiscal
year cash balance.

Table 1
Number of Licensure Boards & End of Year Balance
FY 1996 to FY 2005
Fiscal Year Number of Boards End of Year Balance
1996 29  $3,943,445
1997 31 $4,036,596
1998 32 $4,009,015
1999 32 $4,270,711
2000 32 $4,578,607
2001 32 $4,769,138
2002 32 $5,172,800
2003 33 $5,910,028
2004 33 $6,609,427
2005 - 33 $7,048,239

Page 10

ICash balances stated at the end of a fiscal year represent the 13" month
ending cash figure when applicable.
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Most boards do not
submit an annual budget
to the Legislature. Instead,
they submit expenditure
schedules.

The amount transferred to
the state general fund is
relatively small compared
to the amount that has
accumulated by licensing
boards.

The Legislature has established the criteria that when a licensing board
has accumulated an amount that exceeds twice the annual budget, the excess is
to be deposited into the state general revenue fund. West Virginia Code

§30-1-10 states:

When the special fund of any board accumulates to an
amount which exceeds twice the annual budget of the
board or ten thousand dollars, whichever is greater, the
excess amount shall be transferred by the state treasurer

to the state general revenue fund.

This language is unclear with respect to the reference to an annual budget
because most boards do not submit an annual budget to the Legislature.

Instead, they submit expenditure schedules.

Table 2 shows the total amount that has been transferred to the state
general revenue fund from FY 1996, the year the transfer requirement began,
to FY 2006. The Legislative Auditor concludes that the amount transferred to
the state general fund is relatively small compared to the amount that has
accumulated by licensing boards. There have been only four transfers to the
state general fund totaling over $53,000 since 1996. Most of the transferred
amount has come from the Board of Massage Therapists.

Board Transfers to General Revenue ’;:Ele;l Accordance with WV Code §30-1-10
Fiscal Years 1996 to 2006
Board Amount of Transfer | Fiscal Year
Board of Respiratory Care $3,828.84 1998
Board of Massage Therapists $309.43 2002
Board of Massage Therapists $47,546.98 2003
Board of Respiratory Care $1,340.26 2006
Total $53,025.51

The expenditure schedules
submitted by several
licensure boards each year

The Treasurer’s Office interprets “annual budget” in the code to be

are not representative of the board’s expenditure schedule. By definition, a budget is a plan of
actual expenditures or expenditures. However, the expenditure schedules submitted by several

revenues.

Occupational Licensure Boards

licensure boards each year are not representative of actual expenditures or
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It is not uncommon in any
year for boards to submit
expenditure schedules that are
30 to 100 percent above their
actual expenditures.

revenues.? Table 3 shows examples of the significant difference between a
board’s submitted expenditure schedule and its actual expenditures for that
year. Table 3 istypical for many boards each year. Itis notuncommon inany
year for boards to submit expenditure schedules that are 30 to 100 percent

above their actual expenditures.

Comparison of Expenditure;r ;(l:)liigules to Actual Expenditures
FY 2001 to FY 2005
Licensing Fiscal Expenditure Actual Difference
Board Year Schedule Expenditures
Hearing Aid Dealers 2004 $25,000 $2,286 $22,714
Osteopathy 2002 $281,000 $73,762 $207,238
Acupuncture 2004 $18,717 $5,188 $13,529
Professional Engineers 2002 $813,686 $302,330 . $511,356
Foresters 2003 $13,000 $5,461 $7,539
Accountancy 2003 $638,592 $327,167 $311,425
Dieticians 2001 $20,000 $11,899 $8,101
Occupational Therapy 2001 $105,344 $62,856 $42,488
Real Estate Commission 2002 $680,283 $439,442 $240,841
Radiologic Technologists 2003 $204,621 $135,507 . $69,114
Counseling 2003 $90,659 $62,216 $28,443
Social Work Examiners 2003 $175,000 $120,118 $54,882
Respiratory Care 2004 $115,000 $78,986 $36,014
Architects 2003 $141,000 $98,331 $42,669
Optometry 2004 $142,681 $100,514 $42,167
Professional Surveyors 2001 $145,411 $111,003 $34,408
Real Estate Appraisers 2002 $299,000 $229,812 $69,188
Veterinary Medicine 2005 $160,267 $123,493 $36,774
Pharmacy 2005 $769,788 $602,520 $167,268

licensure boards to submit budgets.

Page 12
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Since expenditure schedules
of many licensing board do
not reflect a board’s budget,
the intention of § 30-1-10 is
not accomplished. Some
boards have outstanding
balances that are over twice
their actual expenditures.

The effect of expenditure schedules overstating actual expenditures is
that rarely will the Treasurer’s Office encounter a board in which it is required
to transfer funds into the state general revenue fund. This in turn allows
licensing boards to accumulate a relatively large amount of funds. Table 4
shows some boards that have accumulated 2005 year-end balances that are
more than twice the actual expenditures for 2005. It is the opinion of the
Legislative Auditor that since expenditure schedules of many licensing
board do not reflect a board’s budget, the intention of § 30-1-10 is not
accomplished. Consequently, some boards have outstanding balances that
are over twice their actual expenditures, and some boards are near twice their
actual expenditures (Nursing Home Administrators, and the Board of
Pharmacy).

FY 2005 Budget for Licensure Board:‘%?’::h“ﬂigh FY 2005 Ending Cash Balances
FY 2005 FY 2005 FY 2005 FY 2005 End of

Licensing Expenditure Actual Actual Year Cash
Board Schedule Expenditures Revenue Balance
Acupuncture $17,858 $5,993 $9,250 $16,538
Osteopathy $370,250 $169,126 $234,082 $573,172
Respiratory Care $104,650 $74,951 $97,201 $211,172
Hearing Aid $25,000 $10,027 $9,750 $22,143
Speech Pathology $75,000 $60,351 $125,753 $136,270
Nursing Home $81,370 $60,666 $76,745 $119,632

Pharmacy $769,788 $602,520 $851,618 $1,167,090

If the requirement to
transfer funds were based
on actual expenditures
there would have been
over $1.1 million trans-
ferred.

Alternative Transfer Mechanisms Should Be Considered

Itis legislative intent that licensing boards not accumulate amounts that
are in excess of what is necessary to carry out their responsibilities. The
Legislature has indicated that anything in excess of twice a board’s budget
should be transferred to the state general fund. If the requirements of WV
Code 830-1-10 were based on actual expenditures and not expenditure
schedules, as the Treasurer’s Office uses, excess balances would be
transferred to the state general revenue fund as intended. The Legislative
Auditor calculated that if the requirement to transfer funds in WV Code
830-1-10 were based on actual expenditures, then there would have been

Occupational Licensure Boards Page 13



If the requirement to
transfer funds were based
on actual revenues there
would have been $856,161
transferred to the state
general revenue fund from
FY 2000 to FY 2005.

over $1.1 million transferred to the general revenue fund from FY 2000 to
FY 2005 instead of $51,685 during the same period. If the requirement to
transfer funds in WV Code 830-1-10 were based on actual revenues, then
there would have been $856,161 transferred to the state general revenue fund
from FY 2000 to FY 2005. Table 5 shows calculated annual transfers to the
general revenue fund by the licensure boards based on actual expenditures or
revenues versus actual transfers based on twice budgets (expenditure
schedules).® Afull analysis of the affected boards is based on expenditures
scenario is included as Appendix A and the full analysis based on the revenue
scenario is included as Appendix B.

Table 5
Calculated Transfers to General Revenue VS Actual Amounts Transferred
Using Alternative Methods
FY 2000 to FY 2005
Fiscal Calculated Transfer Calculated Transfer Actual Transfer*
Year Based on Actual Based on Actual
Expenditures Revenues
2000 $298,324 $57,371 $0
2001 $72,288 $67,217 $0
2002 $352,162 $337,629 $309.43
2003 $314,936 $352,888 $47,546.98
2004 $2,189 $5,520 $0
2005 $69,719 $35,536 $0
Total $1,109,618 $856,161 $47,856
*4Amounts actually transferred were added back to ending cash balances for calculated transfers.

Page 14

SCalculations are based on a comparison of ending cash balances to the sum
of the previous two years of expenditures or revenues.
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Although basing end
of year cash balance

on actual expenditures
appears to be a better
solution. Expenditures
can be easily manipulated
and this approach could
lead to an increase in ex-
penditures by licensing
boards.

The primary concern with
using annual revenue is
that revenues are often
subject to short term fluc-
tuations.

Using Actual Revenues May Be Better Than Actual
Expenditures to Transfer Funds

An analysis of the end of year cash balance for each individual board
clearly shows that basing ending cash balance on expenditure schedules has
inherent problems. Although basing end of year cash balance on actual
expenditures appears to be a better solution, this approach has problems as
well. The primary problem is that expenditures can be easily manipulated and
this approach could lead to an increase in expenditures by licensing boards. It
is conceivable that expenditures may increase if licensing boards recognize that
it can reduce the amount that is transferred to the state general fund by
increasing its actual expenditures.

Models using annual revenue or some derivative are a more attractive
scenario than using actual expenditures. The primary reason for this is that
revenues are more difficult to manipulate than expenditures since fee increases
must have legislative approval. The primary concern with using annual revenue
is that revenues are often subject to short term fluctuations. There are several
factors which can influence revenue, such as fee increases and increases in the
number of licensees. However, a primary influence is renewal license periods.
Some boards have biennial renewals, which means that in one year revenues
are relatively low, while in the next year revenues will be significantly higher.
Table 6 shows revenues for various boards for FY 2002 to FY 2005 to
illustrate the volatility of annual revenues.

Table 6
Annual Revenue and Percentage Change for Select Boards
FY 2002 to FY 2005
Board FY 2002 FY 2003 % FY 2004 % FY 2005 %

Revenue Revenue Change Revenue Change | Revenue | Change

Acupuncture $4,125 $8,525 106.7% $5,700 -33.1% $9,250 62.3%
Speech Pathology $13,230 $110,196 732.9% $27,774 -74.8% | $125,753 | 352.8%
Osteopathy $147,276 $320,801 117.8% $399,758 24.6% | $234,082 | -414%
Chiropractors $65,074 $68,867 5.8% $104,861 52.3% $92,570 -11.7%
Nursing Home $76,787 $93,920 22.3% $94.820 1.0% $76,745 -19.1%

Administrators

Occupational Licensure Boards Page 15



The amount charged for
licensure should not be
excessive and should
represent the cost of
providing protection to
the public.

The accumulation of
large cash balances by
occupational licensure
boards is not sound public

policy.

The current transfer
mechanism does not work
as intended because
expenditure schedules
submitted by licensing
boards  significantly
overstate actual expendi-
tures, and thus, do not
represent their budgets.

Page 16

Asaresult of the volatility of revenues, it would be best to use the sum
of revenues for the past two years as a basis to make the transfer. In this case,
if aboard’s year end accumulated balance exceeds the sum of revenue for the
past two years, then a transfer would occur. If there is a concern of
inadvertently transferring more funds from a board than is prudent, the transfer
mechanism can also provide for amaximum amount that can be transferred in
any given year. Table 7 shows the total transfers by board to the general
revenue fund under the proposed revenue model.

Contribution te Calculated TranZ?e:'l:); Board Under Revenue Scenario
Board Total Contribution
Board of Hearing Aid Dealers $6,492.67
Board of Professional Engineers $361,215.07
Board of Osteopathy $307,577.97
Real Estate Commission $100,039.03
Board of Speech Pathologists and Audiologists $24,276.88
Board of Massage Therapists $20,279.06
Board of Respiratory Care $33,687.65
Board of Acupuncture $2,593.84
Total Contribution $856,162.17
Conclusion

Inherent in the licensure of occupations is the concept that the amount
charged for licensure should not be excessive and should represent the cost of
providing protection to the public. Therefore, the accumulation of large cash
balances by occupational licensure boards is not sound public policy and is
contrary to legislative intent. To prevent the accumulation of large cash
balances by occupational licensure boards, the Legislature established a
mechanism to provide for the automatic calculation and transfer of excess
revenue to the state general revenue fund. This mechanism is intended to return
to the citizens of West Virginia any unnecessary funds collected by licensing
boards.

However, the current transfer mechanism does not work as intended
because expenditure schedules are used by the State Treasurer’s Office as a
basis for the transfer. Expenditure schedules submitted by licensing boards
significantly overstate actual expenditures, and thus, do not represent their
budgets. The result of inflated expenditure schedules is that rarely are any
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excess funds transferred to the state general fund, and consequently many boards
accumulate funds that are more than necessary to administer their
responsibilities. The Legislative Auditor recommends that the Legislature
consider amending West Virginia Code §30-1-10 to allow the transfer of
excess funds to the state general revenue fund to be based on the sum of
the previous two years of revenue. This would allow licensing boards to
accumulate two years of revenue. The Legislature may want to consider
placing a maximum amount on the transfer to avoid the possibility of
inadvertently transferring more from a board than is prudent.

Recommendation
1. The Legislature should consider amending WV Code §30-1-10 to
allow for the transfer of excess funds from chapter 30 boards to the state

general revenue fund based on the sum of revenues of a board’s last two
fiscal years.
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AppendixA: Calculated Transfer of Funds to General Revenue Based on Actual Expenditures
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AppendixB: Calculated Transfer of Funds to General Revenue Based on Actual Revenues

FY FY FY FY FY FY
Board Activity 2000 2001 202 2003 2004 2005
Reverue 1500 | $147500 | $8225.00 §8.125.00 | $752500 | $9.750.00
Expenditres | $474507 | 8680305 | $8.24389 §741856 | $2.28630 | $10,026.69
WV BD OF HEARING | Difference §2379.93 $671.95 ($18.89) §706.44 $5.38.70 | (5276.69)
AIDDEALERS | EndingCash | SIS82L16 | $13,17195 | S10g8L11 | S1358755 | $1882625 | $1607331
Base §1250000 | $1290000 | 1460000 | 81570000 | $1635000 | §15650.00
 Transfer $3321.16 §271.95 247605 | 841331
New Balance §15,650.00
FY FY FY FY FY FY
Board Activit 2000 2001 200 2003 2004 2005
Revemue §20097474 | $3138750 | 863665600 | $531.521.94 | 851886148 | 85948044
Fxpenditures | $26843223 | $28424500 | $30233040 | $665.29466 | $555,536.54 |$593,29086
REGISWVTREE(?;PROF Difference | $1254251 | $29004250 | $33432560 | ($133,7270) | (836675.06) | $13513.57
ENGINEERS Ending Cash | $592,00930 | $57206507 | $84034525 | $460489.61 | $42381455 |$425308.12
Base $543900.57 | $506,019.65 | $59426233 | $949.943.50 | $1,168.177.94 8105038342
Transfer $48,18673 | 96694542 | $24608292
FY FY FY FY FY FY
Board Activit 2000 ) 2002 2003 2004 2005
Revenue $16386475 | $165603.63 | $147.27550 | 832080075 | $39958.00 | $234,0825
Fxpenditwres | $9479171 | 042806 | SMI6219 | $92,50548 | $511.99896 |$169.12591
WVBDOF Difforence | $69.07.04 | 89517547 | 151331 | $2829527 | ($112,240.96) | $64.956.:4
OSTEOPATHY | EndingCash | $22347305 | $31864850 | $30216183 | $557763.65 | $200638.17 | 826550451
Base $5698401 | $33151226 | $319.46838 | S3INM003 | 46807625 | 872055875
Transfer $62,693.45 $244,884.52
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