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FINDING

The Legislative Auditor Recommends Certification of 
Heating, Ventilation, Air Conditioning (HVAC) and Fire 
Damper Technicians.

Finding Summary

	 In accordance with West Virginia Code §30-1A-1 et seq., a Sunrise 
application was submitted seeking licensure of Heating, Ventilation, Air 
Conditioning (HVAC) technicians and fire damper technicians.  Currently, 
only contractors who provide these services are regulated by the State.  
The technicians who work for contractors are not regulated in terms of 
requiring formal training, and there are no national credentials available.  
Licensing HVAC contractors provides some measure of protection to the 
public.  However, the Applicant contends that contractors may not be 
present at work sites to provide adequate supervision over the technicians; 
therefore, the Applicant is seeking licensure of HVAC technicians to 
enhance public protection.  The Legislative Auditor did not find specific 
instances of harm directly tied to technicians in a search of lawsuits taken 
against licensed HVAC contractors.  However, the Applicant provided 
documentation of three ongoing court cases alleging damages resulting 
from sub-standard HVAC work.  The Applicant’s arguments of potential 
harm to the public are not tenuous or remote, and the harm to the public can 
be significant monetary losses, loss of property and possibly loss of life if 
contractors do not provide adequate supervision of technicians or if they 
use unskilled technicians.  In addition, the Division of Labor, State Fire 
Marshal, State Fire Commission, and the Department of Military Affairs 
and Public Safety (DMAPS) all indicate that regulating HVAC technicians 
and fire damper technicians is necessary to enhance public protection.  
Given these circumstances, the Legislative Auditor recommends state 
certification with the State Fire Marshal certifying fire damper technicians, 
and the Division of Labor certifying HVAC technicians.  The Legislative 
Auditor further recommends that a grandfather clause not be included in 
the statute as proposed.  

Required Analysis

The Affiliated Construction Trades Foundations (Applicant) 
submitted a Sunrise application on May 31, 2013 in accordance with West 
Virginia Code §30-1A-1 et seq. seeking licensure of HVAC Technicians 
and Fire Damper Technicians.  West Virginia Code §30-1A-3 requires the 
Legislative Auditor’s Office to evaluate Sunrise applications based on the 
following criteria:  

•	 Whether the unregulated practice of the occupation or profession 
clearly harms or endangers the health, safety or welfare of the 

 
The Applicant’s arguments of poten-
tial harm to the public are not tenuous 
or remote, and the harm to the public 
can be significant monetary losses, 
loss of property and possibly loss of 
life if contractors do not provide ad-
equate supervision of technicians or if 
they use unskilled technicians.
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public, and whether the potential for the harm is easily recognizable 
and not remote or dependent upon tenuous argument; 

•	 Whether the practice of the profession or occupation requires 
specialized skill or training which is readily measurable or 
quantifiable so that examination or training requirements 
would reasonably assure initial and continuing professional or 
occupational competence; 

•	 Whether the public can be adequately protected by other means in 
a more cost-effective manner; and 

•	 Whether the professional or occupational group or organization 
should be regulated as proposed in the application.

Background 

	 The Sunrise application proposes mandatory licensure of 
HVAC Technicians and Fire Damper Technicians under the purview of 
the West Virginia State Fire Marshal or the West Virginia Division of 
Labor.  According to the Applicant, HVAC and fire damper technicians 
are responsible for manufacturing, fabricating, assembling, handling, 
erecting, installing, dismantling, conditioning, adjusting, altering, 
repairing, servicing, and testing/balancing of air handing and HVAC 
systems and installing, inspecting, servicing, and repairing fire damper 
systems.  HVAC and fire damper technicians’ work settings include new 
construction projects, and renovations and maintenance of commercial 
properties and family dwellings.  The Applicant indicates that there are 
around 1,549 HVAC technicians and 678 sheet metal workers in the 
state, as well as “numerous” building maintenance persons, many of 
whom would be required to be licensed under the proposed statute.  The 
proposed fee schedule is shown below.

Table 1
Proposed License Fee Schedule 

License Type Annual License Fee
HVAC/Fire Damper Technician in Training $35
HVAC/Fire Damper Journeyperson $50
Master HVAC/Fire Damper Technician $75
Source:  HVAC/Fire Damper License Sunrise Review Application

	 The Applicant argues that regulation is necessary because most 
counties and municipalities in the state have not adopted building codes 
to regulate HVAC/fire damper practices.  State regulation would ensure 
that technicians have proven knowledge in relevant codes, standards, 

The Applicant argues that regulation 
is necessary because most counties 
and municipalities in the state have 
not adopted building codes to regulate 
HVAC/fire damper practices.  
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Currently, West Virginia requires that 
any contractor performing HVAC 
projects costing $2,500 or more regis-
ter with the Division of Labor. 

and regulations set by organizations such as the National Fire Protection 
Association (NFPA).  The Applicant further states that the current practice 
of regulating only contractors is insufficient because only one person 
per company is required to be licensed while the person who actually 
performs the work is not required to have any specific knowledge or 
license.  

Eleven States and Washington, D.C. Regulate Technicians 
at the State Level

	 Currently, West Virginia requires that any contractor performing 
HVAC projects costing $2,500 or more register with the Division 
of Labor.  Individuals employed by contractors are not required to be 
registered.  Twenty-four states regulate the HVAC trade in the same way, 
requiring contractors to be licensed or certified, but not technicians.  One 
of these states, Wisconsin, formerly certified HVAC technicians handling 
ozone-depleting refrigerants, but repealed this law in 2012, finding that 
federal regulations made refrigerant-specific state regulation unnecessary.  
Another state that regulates contractors only, Hawaii, previously found 
in a Sunrise analysis for the proposed regulation of air conditioning 
mechanics that licensing was unwarranted and that existing protections 
were sufficient.  Additionally, a 2013 bill proposing regulation of HVAC 
technicians in Utah failed to pass. Nine states have no regulation of the 
trade and five states have regulation only at the county or municipal level.  
As shown in Table 2 below, 11 states and Washington, D.C. regulate 
technicians at the state level.  
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Table 2
State Regulation of HVAC/Fire Damper Technicians

State Type of Regulation Special Requirements Initial Regulation 
Fees

Connecticut Mandatory licensure Technicians1 must be affiliated with 
a licensed contractor. $210

Delaware Licensure
Technicians working under the 
supervision of a licensed contractor 
are not required to be licensed.

$93

Idaho Mandatory licensure Technicians must work under the 
supervision of a licensed contractor.  $50

Iowa Mandatory licensure

Journeyman technicians must work 
under the supervision of a Master.  
Masters do not have to work under 
supervision.  

$50 - $375

Kentucky Mandatory licensure Technicians must work under the 
supervision of a licensed contractor. $50 - $225

Maryland Mandatory licensure Technicians must work under the 
supervision of a licensed contractor. $40 - $75

Massachusetts Mandatory licensure N/A $75 - $150

Oklahoma Mandatory licensure N/A $48

Rhode Island Mandatory licensure N/A $36

Texas Optional certification N/A $35

Virginia Mandatory certification N/A $130

Washington, D.C Mandatory Licensure N/A $10 - $15

1Terms used to refer to HVAC/Fire Damper workers vary by state.  “Technician” is used here for uniformity.  
Source:  Information from state licensing websites and statutes as of August 2013.  

	 The states of Connecticut, Idaho, Kentucky, and Maryland 
require licensed technicians to work under the supervision of licensed 
contractors.  Delaware only requires that technicians not affiliated with 
a licensed contractor be licensed, while technicians working under the 
supervision of a contractor are exempt from licensure.  
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The State Fire Marshal, DMAPS, the 
State Fire Commission Chair, and the 
Division of Labor agreed that regula-
tion of these technicians is necessary 
to protect the safety and welfare of the 
public. 

According to the application, improp-
er installation of HVAC or fire damp-
er systems can lead to injury, death, 
or destruction of property and since 
individuals performing this work are 
not required to be licensed, they are 
therefore not subject to knowledge or 
skills requirements. 

There Is a Potential for Harm Resulting From Improperly 
Conducted HVAC and Fire Damper Work  

The Applicant’s main argument for establishing regulation of 
HVAC/fire damper technicians is safety.  According to the application, 
improper installation of HVAC or fire damper systems can lead to injury, 
death, or destruction of property and since individuals performing this 
work are not required to be licensed, they are therefore not subject to 
knowledge or skills requirements.  The Applicant argues that because 
there is no state-wide HVAC/fire damper code requirement and most of 
the counties and municipalities in the state have not adopted building 
codes, there is no mechanism to ensure accepted codes and standards 
such as those established by the Sheet Metal Air Conditioning National 
Association (SMACNA) and the NFPA are being followed.  The proposed 
regulation would require that technicians demonstrate knowledge of these.   
Although it is not included in the proposed legislation, the Applicant 
indicates that a grandfather period is “contemplated” that would allow 
those with experience in the field to be granted licensure without testing.  
It is the opinion of the Legislative Auditor that a grandfather clause defeats 
the purpose of regulation by allowing unqualified individuals to become 
licensed.  If the Legislature chooses to regulate these technicians, it is 
not recommended that a grandfather clause be included.  

	 When contacted for their opinions concerning the proposed 
regulation, the State Fire Marshal, DMAPS, the State Fire Commission 
Chair, and the Division of Labor agreed that regulation of these technicians 
is necessary to protect the safety and welfare of the public.  The State Fire 
Marshal’s Office stated the following:

In particular, the installation and maintenance of “fire 
dampers” are a critical component of any building 
engineered to minimize the spread of smoke and or flame 
through the mechanical spaces and ductwork.  In order for 
any particular “fire wall” or “smoke wall” to be effective, 
all penetrations through the particular wall MUST be 
protected in accordance with applicable NFPA and ANSI 
standards.  I strongly agree in that the licensure of the fire 
damper technicians would benefit not only the general 
public in the form of regulation and oversight, but the 
trades professionals as well in the form of accreditation 
and stature gained from governmental regulation and 
standards.

DMAPS and the State Fire Commission Chair agreed with this statement.  
In addition, the Commissioner of the Division of Labor indicated the 
following:

We believe that anytime critical equipment is installed that 
the level of competency, work experience and/or training 
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The current state system of regulating 
HVAC contractors provides a degree 
of accountability for work completed 
and protection of consumers; how-
ever, this regulation may not be suf-
ficient.  

of the HVAC/Fire Damper Technicians is absolutely 
necessary to protect the health, safety and/or welfare of 
the public.

Both the State Fire Marshal and the Division of Labor indicate 
that it is anticipated the proposed fee schedule would cover the additional 
administrative cost of regulating the profession.  The State Fire Marshal 
further states that a split regulation, with fire damper technicians falling 
under the purview of the State Fire Marshal and HVAC technicians falling 
under the purview of the Division of Labor, may be the most effective way 
of establishing regulation.  Correspondence from the State Fire Marshal 
and the Division of Labor are included in Appendices B and C. 

Regulation of Technicians Is Important for Citizen Safety

Although the Legislative Auditor agrees that HVAC and fire 
damper installation is a specialized field that requires a high level of 
skill and has the potential to endanger lives and property if conducted 
incorrectly, no evidence could be found that the lack of regulation of 
technicians has caused specific examples of loss of property or harm to 
the public.  The examples of harm provided in the application all pertain 
to work performed by contracting companies and do not indicate whether 
the actual work was conducted by a licensed contractor or unlicensed 
technicians.  Because fire damper failure statistics are not collected by 
the NFPA, neither the Applicant nor the State Fire Marshal were able 
to provide any instance in the state where the failure of fire dampers 
due to improper installation led to loss or damage.  The Division of 
Labor’s Licensing Section, which serves as the enforcement arm for the 
Contractor Licensing Board, indicated that fewer than six complaints per 
year are received against HVAC contractors and those that are received 
typically involve things like contract disagreements rather than faulty 
installation.  Further, the Legislative Auditor contacted the West Virginia 
Insurance Commission to determine whether licensure of HVAC and fire 
damper technicians would affect insurance premiums paid by property 
owners and/or contractors by decreasing rates for those hiring licensed or 
certified technicians.  The Commission stated that the anticipated effect 
would be minimal and no insurance filings concerning state regulated 
technicians have been seen.   

There is no national regulatory organization for HVAC and 
fire damper technicians.  The current state system of regulating HVAC 
contractors provides a degree of accountability for work completed and 
protection of consumers; however, this regulation may not be sufficient.  
The Legislative Auditor requested a search of court cases involving 
HVAC work from 2005 to the present from Legislative Services.  This 
search revealed only two cases that were ruled on by judges; however, the 
allegations were not pertinent to this analysis.  The Legislative Auditor 
also found that the Contractor’s Licensing Board did not have complaints 
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Regulation of technicians would en-
hance public protection, it is recom-
mended that this regulation take the 
form of certification rather than li-
censure, with the State Fire Marshal 
certifying fire damper technicians 
and the Division of Labor certifying 
HVAC technicians.  

filed against contractors for alleged substandard HVAC work.  However, 
the Applicant provided three examples of ongoing cases in the circuit 
courts of Kanawha, Berkley, and Putnam Counties.  Since these cases are 
ongoing, they would not have been identified by the Legislative Auditor’s 
search.  The Applicant’s cases all allege faulty or substandard work with 
thousands of dollars in damages.  Although there are few instances of 
complaints against licensed HVAC contractors in the courts or to the 
HVAC Contractor Licensing Board, the complaints that have been 
made illustrate the potential for harm to the public if contractors utilize 
undertrained technicians or poorly supervise the work of technicians.  
The potential for harm is not tenuous or remote, and it can be significant 
in terms of monetary and property losses, as well as possible loss of life.

The Fire Marshal agrees with this assessment and further states:

Most of the general public never sees or understands the 
intricate workings of a modern building that is designed 
and built to codes.  Engineers, fire inspectors, building 
inspectors, architects and contractors experience and 
work in this environment on a daily basis and understand 
the importance of the fire safety features and structures 
built into modern buildings . . . .

Although the Legislative Auditor concludes that regulation of 
technicians would enhance public protection, it is recommended that this 
regulation take the form of certification rather than licensure, with the 
State Fire Marshal certifying fire damper technicians and the Division of 
Labor certifying HVAC technicians.  There are three levels of regulation: 
licensure, certification, and registration.  

• 	Licensure – Under licensure, it would be illegal for anyone to 
perform HVAC work without a license and only persons who possess 
certain qualifications would be granted licensure.  Although the exact 
impact cannot be determined, licensure could create a supply problem in 
the field.  It is likely that most experienced technicians would be able to 
pass a licensure exam, but some may be unwilling or unable to do so.  

•	 Certification - Under certification, specific occupational titles 
are limited to individuals who have met certain standards and only 
persons certified by the state may use the protected title, although anyone 
may engage in the occupation.  A supply issue could also result from 
establishing certification requirements.  

•	 Registration - Under registration, anyone may engage in the 
profession, but the person would be required to show proof of having 
certain credentials and the person’s name would be placed on a registry 
along with other pertinent information.  Registration would not be relevant 
to this Sunrise application since there is no national or state credential for 
technicians.  
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Opening the practice of HVAC and fire damper work to 
certification would enable technicians to provide proof of their training 
and competency to potential employers and help contractors or business 
and homeowners hiring technicians for jobs less than the $2,500 contractor 
threshold� ensure that they are receiving services from an individual 
who is adequately trained.  It is the opinion of the Legislative Auditor 
that registration would not provide any enhancement of protection 
in this case and that requiring licensure would be too stringent given 
that some protection already exists in the form of contractor licensing.  

Contractors  are by law accountable for work performed in their names, 
although the Applicant indicates that contractor licensing is not sufficient, 
stating that 

the contractor license holder is seldom on the project and 
rarely performs or even inspects the installation.  

Conclusion

	 HVAC and fire damper work is a specialized field requiring a 
certain degree of knowledge and proficiency.  Although the current 
law requires state licensing of all contractors performing HVAC work 
on projects exceeding $2,500, the Legislative Auditor finds that this 
regulation may be insufficient.  The Legislative Auditor finds that HVAC 
and fire damper technicians should be regulated by the State, and that 
this regulation be certification rather than licensure, with the State Fire 
Marshal certifying fire damper technicians and the Division of Labor 
certifying HVAC technicians.  The State Fire Marshal and other regulatory 
officials agree that regulation of technicians is “vital” to public safety.  
Additionally, the Legislative Auditor recommends a grandfather clause 
not be included in the statute, as this defeats the purpose of establishing 
the regulation.  

Recommendations

1.	 The Legislative Auditor recommends that the Legislature consider 
regulating HVAC and fire damper technicians by certification, 
with the Division of Labor certifying HVAC technicians and the 
State Fire Marshal certifying fire damper technicians.  

2.	 If the Legislature chooses to regulate these technicians, it is not 
recommended that a grandfather clause be included.  

�West Virginia Code requires contractors performing HVAC projects costing $2,500 or 
more to register with the Division of Labor.

 
Opening the practice of HVAC and 
fire damper work to certification 
would enable technicians to provide 
proof of their training and competency 
to potential employers and help con-
tractors or business and homeowners 
hiring technicians for jobs less than 
the $2,500 contractor threshold en-
sure that they are receiving services 
from an individual who is adequately 
trained. 
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Appendix A
Transmittal Letter
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Appendix B
Correspondence From the State Fire Marshal
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Appendix C
Correspondence From the Division of Labor
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Appendix D
Applicant Response
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