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Executive Summary
Issue 1: The Board of Dental Examiners Is Necessary

to Protect the Public.

The Legislative Auditor has determined that there is a need for the
Board of Dental Examiners.  Modern dentistry encompasses diagnosis of serious
oral illnesses and conditions, drug prescriptions, surgery and the administration
of anesthesia in the dental office, the fabrication of prosthetic devices and the
use of advanced technological devices such as lasers.  Without regulation, the
public could be harmed or suffer death through the failure to competently execute
any of these areas of modern dentistry.

Issue 2: The Board Needs to Improve Its Compliance
With Some Provisions of Chapter 30 and Other
Applicable Laws.

                The Board is in compliance with most general provisions of Chapter
30, however in a September 2005 Regulatory Board Evaluation the Legislative
Auditor reported that during the suspension of a dental license in 2004 the
Board violated the due process rights of the licensee.  In another incident when
a patient died under general anesthesia during a dental procedure, the Board
did not respond and initiate an investigation.  The Legislative Auditor recommends
that the Board receive training in responding to serious incidents that come to
its attention.  Changes to Chapter 30 during the 2005 Regular Legislative Session
allow licensing boards to suspend a license prior to a hearing if a licensee
constitutes an immediate threat to the public.  These changes make it important
that all licensing boards receive training on what constitutes immediate danger
and what procedures should be followed in the immediate suspension of a
license.

Improvements have been made by the Board since a 2002 Regulatory
Board Evaluation.  The Board established an expanded register of all license
applicants, and changed the time limit for submission of continuing education
credits to conform with its rule.  However, with respect to other applicable
laws, the Board has licensed individuals who are in default with the Unemployment
Compensation Law and Workers’ Compensation.  This is in violation of state
law.  The Board also receives many complaints that may be appropriate for
referral to the newly established Fraud Unit of the Insurance Commission.

Without regulation, the
public could be harmed or
suffer death through the
failure to competently execute
any areas of modern dentistry.

It is important that all
licensing boards receive
training on what constitutes
immediate danger and what
procedures should be
followed in the immediate
suspension of a license.

The Board has licensed
individuals who are in default
with the Unemployment
Compensation Law and
Workers’ Compensation.
This is in violation of state law.
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Issue 3: Update on the Status of the Board’s Payment
of Retroactive Service Credit for Its Executive
Secretary.

                 The third issue of the 2002 Regulatory Board Evaluation stated
that the Board of Dental Examiners exceeded its authority when it used licensure
fees to pay for retroactive service credit for its executive secretary.  In January
2002, the Board transferred $28,120 to the Consolidated Public Retirement
Board (CPRB) to purchase the employer portion of retirement benefits because
the Board had failed to provide for participation of this employee prior to 1983.
The report also noted that West Virginia state law allows employers funded by
general revenue to purchase the employer share of retroactive benefits for its
employees.  However, Chapter 30 boards and other entities funded by special
revenue are prohibited by law from taking the same action, except in two
one-time opportunities provided by the Legislature in 1973 and 1988.

The 2002 Regulatory Board Evaluation made two recommendations:
1)  The Board of Dental Examiners request a refund from the Consolidated
Public Retirement Board of the $28,120 that had been paid to purchase the
executive secretary’s previous service credit;  and  2)  The Code be amended
to allow Chapter 30 boards and other agencies funded by special revenue the
continuous provision to purchase the employer share of retroactive benefits for
employees.  The Board of Dental Examiners did not request a refund, stating
that the Board had been waiting for some directive from the Joint Committee
on Government Operations.  However, the CPRB did propose changes to the
Code in 2003 and 2004, and the changes were passed during the 2005 Regular
Legislative Session.  The CPRB also upheld its decision to accept the retroactive
service payment made by the Board of Dental Examiners.

Recommendations

1. The Legislative Auditor recommends that the Legislature continue
the Board of Dental Examiners, either as an independent board or as part
of a centralized regulatory agency.

2. The State Auditor’s training program for licensing boards should
include training on what constitutes an immediate threat to the public
with respect to the suspension of a license prior to a hearing, and what
procedures should be followed in the immediate suspension of a license.

The CPRB upheld its
decision to accept the
retroactive service payment
made by the Board of Dental
Examiners.
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3. With respect to the September 2005 Regulatory Board Evaluation,
the Board of Dental Examiners and the Board staff need to obtain
appropriate training regarding incidents that present a threat to the public.

4. The Board of Dental Examiners should document in its Board
meeting minutes all instances in which a member of the Board is recused
from voting.

5. The Board of Dental Examiners should comply with the Worker’s
Compensation and Unemployment Compensation laws by not issuing
licenses or renewals to licensees who are in default in payments to the
Commissioner for either worker’s compensation or unemployment
compensation taxes.  The Legislative Auditor will inform the Bureau for
Employment Programs of the need to upgrade its employer default
database in order to facilitate the compliance of licensing agencies to
deny the renewal of licensees who are in default.

6. The Board of Dental Examiners should consider referring
appropriate complaint cases to the Insurance Commission for investigation
by the newly established Fraud Unit.
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Review Objective, Scope and Methodology
Objective

This Regulatory Board Evaluation of the Board of Dental Examiners
was conducted in accordance with the West Virginia Sunset Law, Chapter 4,
Article 10 of the West Virginia Code.  As stated in the Code, a regulatory
board evaluation is to determine whether a Board:  1) complies with the general
policies and provisions of Chapter 30, Article 1 of the West Virginia Code and
other applicable laws and rules; 2) follows disciplinary procedures which observe
due process rights and protect the public interest; and 3) whether public health
and safety require that the Board be continued.

Scope

This evaluation covers the period from fiscal year 2002 through fiscal
year 2005.

Methodology

Information compiled in this evaluation was acquired from the West
Virginia Code, interviews with the Board’s staff, examination of annual reports,
meeting minutes, expenditure schedules, complaint files, information from other
states’ licensing boards and web sites, license applications and renewal files,
and continuing education files.  Information was also obtained from the Bureau
of Employment Programs, the Insurance Commission and the Consolidated
Public Retirement Board.  Every aspect of this evaluation complied with
Generally Accepted Government Auditing Standards (GAGAS).
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Issue 1
The Board of Dental Examiners is Necessary to Protect
the Public.

Issue Summary

The profession of dentistry is regulated in all 50 states, the District of
Columbia, Puerto Rico and the Virgin Islands.  In West Virginia, a nine-member
appointed Board of Dental Examiners is the regulatory agency that licenses
dentists and dental hygienists, and approves dental assistants for the performance
of certain procedures.  Modern dentistry encompasses diagnosis of serious
oral illnesses and conditions, surgery, drug prescriptions, administration of
anesthesia in the dental office, making prosthetic devices such as crowns, dentures
or retainers and the use of advanced technological devices such as lasers.
Without regulation, the public could be harmed or suffer death through the
failure to competently execute any of these areas of modern dentistry.  The
Legislative Auditor finds that the Board of Dental Examiners is necessary to
protect the public and should be continued.
______________________________________________________________________________

Regulation of Dentistry is Necessary

Regulation of dentistry started in the early part of the last century in
response to the variation in education and training of dental practitioners.  The
scope of modern dentistry requires careful regulation to protect the public
because modern dentistry includes diagnosing and treating oral diseases and
disorders; making dental prostheses; administering anesthesia and prescribing
drugs.  Surgical procedures are also part of the treatment necessary for certain
dental conditions.  Advanced treatment techniques, such as those requiring the
use of anesthesia or lasers, make the necessity for regulation even more
imperative.  During the 2005 Regular Legislative Session, the Board of Dental
Examiners was successful in changing the West Virginia Dental Practice Act to
ensure that the use of anesthesia on dental patients is performed safely and by
competent dentists.  The revisions to WVC §30-4A include:

• defining levels of consciousness and the types of
anesthesia to be used;

• limiting the number of patients under sedation in a
dental office;

In West Virginia, a nine-
member appointed Board
of Dental Examiners is the
regulatory agency that
licenses dentists and dental
hygienists, and approves
dental assistants for the
performance of certain
procedures.

The scope of modern
dentistry requires careful
regulation to protect the
public because modern
dentistry includes diagnosing
and treating oral diseases and
disorders; making dental
prostheses; administering
anesthesia and prescribing
drugs.
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• requiring defined anesthesia permits with three classes
of permits;

• establishing the detailed qualifications necessary for the
recipient of each class of permit (including facility
equipment, professional training and patient standards
of care);

• defining the Board’s legal authority to inspect/re-inspect
permit holders and investigate any alleged anesthesia
mortalities or other adverse occurrences; and

• requiring the reporting of such events with time-frames
and clear direction of who is to report, and what is to
be included in the report.

The revisions to the anesthesia portion of the Dental Practice Act were
the result of several years of effort on the part of the Board’s anesthesia
committee.  In addition to making changes when necessary to the laws regulating
the practice of dentistry, the Board provides direction on the use of modern
technology and instrumentation in the dental office.  In March, 2004 the Board
issued a position statement on the use of lasers in dental offices:

“The Board regards the use of any laser which can cut tissue
to be practicing dentistry, and therefore limits its use to
dentists.  This includes the so-called “low power” lasers
used for periodontal treatments, such as pocket
debridement, scaling, polishing, planing and the removal
of calculus deposits.”

           The Board also addressed the use of lasers by dental hygienists and
dental assistants, and allowed these auxiliary dental staff members to use lasers
in two processes that do not involve the possibility of patients receiving cuts
from the lasers.

Most States Do Not Use Independent Boards to Regulate
Dentistry

The profession of dentistry is regulated in all 50 states, the District of
Columbia, Puerto Rico and the Virgin Islands.  The majority of states regulate
the practice of dentistry through a centralized agency.  West Virginia is

In addition to making
changes when necessary to the
laws regulating the practice
of dentistry, the Board
provides direction on the use
of modern technology and
instrumentation in the dental
office.

The majority of states
regulate the practice of
dentistry through a
centralized agency.
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one of 18 states that regulate dentistry through an independent board.
West Virginia’s stand-alone board consists of nine appointed members, and
three paid staff.  The Board is composed of six dentists, one dental hygienist,
one dental assistant and one member of the public.  The paid staff consists of
the part-time executive secretary, with two full-time support staff members.

States that utilize a centralized agency for licensing, structure their
licensing agencies in several different ways.  Of the 32 states that utilize a
centralized agency, 21 have an omnibus agency for occupational licensing or
professional regulation of all regulated professions and occupations, seven states
issue health-related professional licenses through a specialized health licensing
division and four states issue dental practitioner licenses through their health
departments.  The five states surrounding West Virginia vary in their approach
to licensing dentists and dental hygienists, with two maintaining independent
boards and three issuing licenses through a centralized agency (see Table 1).

The states that utilize a centralized agency for regulation take advantage
of economies of scale by consolidating administrative functions such as human
resources, purchasing and accounting.  Additional efficiency and expertise are
gained through the consolidation of the agency’s regulatory functions such as
licensing, complaint investigations and enforcement.

West Virginia Issues About 2,500 Licenses Annually

  Dental licensure is a necessary part of regulation and is intended to
ensure that only qualified individuals provide dental treatment to the public
according to the American Dental Association.  Qualifications that are deemed

The states that utilize a
centralized agency for
regulation take advantage
of economies of scale.

Of the 32 states that utilize a
centralized agency, 21 have
an omnibus agency for
occupational licensing or
professional regulation of all
regulated professions and
occupations, seven states issue
health-related professional
licenses through a specialized
health licensing division and
four states issue dental
practitioner licenses through
their health departments.
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essential are satisfactory theoretical knowledge of basic biomedical and dental
sciences and satisfactory clinical skills.  In West Virginia, approximately 800
dentists are in active practice each year, while the number of dental hygienists
has risen to about 700.  The Board licenses an average of about 500 dentists,
and about 486 dental hygienists who practice outside the state.  Since the 2002
Regulatory Board Evaluation, the Board has annually issued a total of about
2,500 licenses for dentists and dental hygienists (see Table 2).

Dental Assistants Have Expanded Duties

 The Board also regulates the expanded duties of dental assistants in
the dental office.  Under CSR §5-1-8, the Board specifies the work that the
dental assistant can undertake.  The Board  approves dental assistants
performing specific procedures upon completion of Board-approved training
for procedures such as applying substances to teeth to retard the development
of cavities.  Dental assistants can also receive approval for the expanded duties
of monitoring sedation by nitrous oxide.

Conclusion

The complexity and scope of modern dentistry requires that the public
be protected through the regulation of the profession.  The Board of Dental
Examiners serves this function through licensure, position statements in regard
to the use of modern treatment techniques, and the revision of state code to
qualify practitioners and maintain the standard of patient care while recognizing
modern advancements and current practices in dental offices.  The Board also

In Wes t  Virg in ia ,
approximate ly  800
dentis ts  are in act ive
prac t ice  each  year,
whi le  the  number  of
dental  hygienists  has
risen to about 700.

The Board  approves dental
assistants performing
specific procedures upon
completion of Board-
approved training.



Page 15   Board of Dental Examiners

approves dental assistants for expanded duties in dental offices.  The Legislative
Auditor concludes that the Board of Dental Examiners is necessary to protect
the public.

Recommendation

1. The Legislative Auditor recommends that the Legislature continue
the Board of Dental Examiners, either as an independent board or as part
of a centralized regulatory agency.
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Issue 2
The Board Needs to Improve Its Compliance With Some
Provisions of Chapter 30 and Other Applicable Laws.

Issue Summary

The Board is in compliance with most general provisions of Chapter
30.  Improvements have been made by the Board since a 2002 Regulatory
Board Evaluation.  The Board established an expanded register of all license
applicants, and changed the time limit for submission of continuing education
credits to conform with its rule.  However, with respect to other applicable
laws, the Board has licensed individuals who are in default with the Unemployment
Compensation Law and Workers’ Compensation.  This is in violation of state
law.
______________________________________________________________________________

The Board Complies With Most General Provisions of
Chapter 30

During the current evaluation, the Board was found to be in compliance
with the following general provisions of Chapter 30:

• The president of the Board and staff members attended the State
Auditor’s training within the required two-year time frame (§30-1-2(a));

• An official seal has been adopted (§30-1-4);
• The Board has one lay member to represent the interests of the public

(§30-1-4a);
• The Board meets at least once annually (§30-1-5(a));
• The Board has established continuing education requirements(§30-1-

7a);
• Rules have been promulgated specifying the investigation and resolution

procedure of all complaints (§30-1-8(h));
• The Board is financially self-sufficient in carrying out its responsibilities

(§30-1-6(c));
• The Board has deposited money received as fines into the state general

revenue fund (30-1-10);
• The Board maintains a record of its proceedings (§30-1-12(a));
• The Board submits an annual report to the Governor and Legislature

describing budget data and transactions for the preceding two years
(§30-1-12(b));

Improvements have been
made by the Board since a
2002 Regulatory Board
Evaluation.

However, with respect to other
applicable laws, the Board
has licensed individuals who
are in default with the
U n e m p l o y m e n t
Compensation Law and
Workers’ Compensation.
This is in violation of state law.



Page 18 November 2005

• The Board has complied with public access requirements (§30-1-12(c));
• The Board maintains a complete roster of the names and addresses of

all persons licensed and practicing in this state, arranged alphabetically
by name and also by the cities or counties in which their offices are
located (§30-1-13).

The Board Made Improvements Since the 2002 Regulatory
Board Evaluation

Continuing Education Credits

In the 2002 Regulatory Board Evaluation, the Board was found to
have a practice which was not consistent with its rules in regard to the date on
which licensees were required to report continuing education hours to the Board.
At that time, licensees were allowed an extra 43 days to report such hours to
the Board.  Following the evaluation, the Board changed its reporting date to
conform to the rule and published the date change in its 2002 newsletter, with a
reminder in the 2003 newsletter and a statement in the 2004 newsletter.  The
Board is now requiring that all continuing education hours be reported with
license renewal applications and the last date that the renewal can be accepted
is February 1.

The Board audits 100 licensees each year (50 dentists and 50 dental
hygienists) to determine if the licensee has met the continuing education
requirements.  The Board requires that audited licensees, who have reported
completion of the required hours of training during their license renewal
application, submit certificates of completion to verify that the required training
was received.  During the present legislative evaluation period, no licensees
have been cited for failure to comply.

New Applicant Register

An incomplete register for applicants was the second area in which the
Board was not in compliance with general provisions of Chapter 30.  In response
to the 2002 evaluation, the Board has established and expanded the register to
include all of the information required in WVC §30-1-12 (a).  However, in
order to print all of the information required for each applicant, the Board must
print individual pages for each applicant.  In July, 2005 the Board provided the
Legislative Auditor with a list of 427 applicants.  The list began with applicants

In response to the 2002
evaluation, the Board has
established and expanded
the register to include all
of the information required
in WVC §30-1-12 (a).

Following the 2002
evaluation, the Board
changed its reporting date
to conform to the rule.   The
Board is now requiring
that all continuing
education hours be
reported with license
renewal applications and
the last date that the
renewal can be accepted is
February 1.



Page 19   Board of Dental Examiners

in May, 2002.  The information includes:

• Numbering system for each year;
• Name of applicant;
• Date application received;
• Type of license;
• Whether the license was issued or rejected;
• License number;
• Date of action;
• Applicant’s age;
• Applicant’s education;
• Applicant’s place of residence;
• Whether an examination was required;
• Renewals;
• Suspensions or revocations.

The Legislative Auditor concludes that the Board has adequately
resolved the partial compliance problems with the general provisions of
Chapter 30 cited in the 2002 Regulatory Board Evaluation.

The Legislative Auditor Has Concerns With the Complaint
Process

 The Board is required to resolve each complaint while protecting the
due process rights of the licensee and conducting a thorough review of the
events that brought the complaint to the attention of the Board (WVC §30-1-
5(b)); (WVC §30-1-8).  In a September 2005 Regulatory Board Evaluation,
the Legislative Auditor reported a 2004 complaint regarding an impaired dentist
in which the Board suspended the dentist’s license prior to a hearing, which
was a violation of due process at the time.  Another incident was cited in which
the Board became aware of the death of a patient under general anesthesia
during a dental procedure.  The Board did not respond when the dentist informed
the Board on the day of the incident.  The Legislative Auditor recommends that
the Board receive training in the area of responding to serious incidents that
come to its attention.  Furthermore, since the passage of Senate Bill 737 during
the 2005 Regular Legislative Session allows licensing boards to suspend a license
prior to a hearing if a licensee constitutes an immediate threat to the public, it is
important that all licensing boards receive training on what constitutes immediate
danger and what procedures should be followed in the immediate suspension
of a license.  Therefore the Legislative Auditor recommends that the
State Auditor’s training program for licensing boards should include

Since the passage of Senate
Bill 737 during the 2005
Regular Legislative
Session allows licensing
boards to suspend a license
prior to a hearing if a
licensee constitutes an
immediate threat to the
public, it is important that
all licensing boards
receive training on what
constitutes immediate
danger and what
procedures should be
followed in the immediate
suspension of a license.
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training on what constitutes an immediate threat to the public with respect
to the suspension of a license prior to a hearing, and what procedures
should be followed in the immediate suspension of a license.

Since 2002 the Board has received an average of 46 complaints a
year.  The volume and diversity of complaints present an ongoing challenge to
the Board.   In comments on the role of the Board, printed in the Board’s 2002
newsletter, the Board president noted that there had been a 35% increase in
written complaints received during the past year, and stated:

“Our most serious concern and deliberation arises out of
written complaints from patients... .  The Board diligently
strives to be fair not only to the patient but also to the
licensees... .  Our most difficult task is taking disciplinary
action on our fellow colleagues.”

  The Board has established a general complaint procedure that begins
once a complaint is filed with the Board.   The procedure is specified in the
Code of State Rules §5-1,§5-4,§5-5 and proceeds as follows:  The Board
receives a complaint that is logged in the Board’s complaint log, and a letter of
receipt is sent to the complainant.  Copies of the complaint are sent to the
dentist/or dental hygienist (respondent) against whom the complaint has been
lodged.  Copies of the complaint are also sent to the two-member complaint
committee of the Board.  The respondent is given 30 days to respond in writing
to the complaint.  Once the respondent replies to the Board, a copy of the reply
is sent to the complainant who is also notified of  the month of the meeting when
the matter will be considered by the Board.  The complaint committee also
receives a copy of the response.  Finally, the complaint committee delivers an
oral report to the Board during an executive session of the Board meeting, and
recommends actions to the Board.  The entire Board makes the final decisions
on the resolution of a complaint.  This is consistent with a legal opinion1 that
indicates when a subcommittee is used to investigate complaints and recommend
actions, the actions should be decided by the full board, not by the subcommittee.

1Legislative Auditor’s Office, Legislative Services Division, Legal Opinion,
Counsel, April 8, 2003.

Since 2002 the Board has
received an average of 46
complaints a year.

The entire Board makes
the final decisions on the
resolution of a complaint.
This is consistent with a
legal opinion1 that
indicates when a
subcommittee is used to
investigate complaints and
recommend actions, the
actions should be decided
by the full board, not by the
subcommittee.
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All Recusals Should be Documented

Due to the volume of complaints, it is inevitable that a complaint will be
made against a dentist or dental hygienist who is in practice with a Board
member, or a practitioner with personal ties to a Board member.  In such
situations, the Board member should recuse him or herself in order not to influence
the decisions made by the rest of the Board.  While the Board’s executive
secretary notes that on numerous occasions Board members have recused
themselves, the Legislative Auditor found no documentation of any recusals
during a review of the Board minutes for FY 2002-2005.  The Legislative
Auditor found a complaint in 2002 in which a Board member’s partner in practice
was the subject of a complaint, but there is no indication in the meeting minutes
that the Board member recused himself from deliberations concerning the
complaint.  In order to ensure an appropriate resolution of a complaint
that is above reproach, the Board should have all recusals documented.

The complaint activity since the 2002 Regulatory Board Evaluation
is seen in Table 3.

The Legislative Auditor
found a complaint in 2002
in which a Board member’s
partner in practice was the
subject of a complaint, but
there is no indication in the
meeting minutes that the
Board member recused
himself from deliberations
concerning the complaint.
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An analysis by the Legislative Auditor of 186 complaints received by
the Board indicates that complaints are made for many different reasons, with
the leading types of complaints being:

• Poor work or poor care (19.79%);

• Disputes with providers over the cost or fees charged (13.9%);

• Problems with dentures (12.3%);

• Allegations of billing for work not received or completed
(10.6%);

• General concerns about personal treatment such as statements
by the dentist (6.95%);

• Unnecessary work being performed (4.28%); and

• Miscellaneous (32.59%).

In the miscellaneous category are a number of different types of
complaints including the following: Refusal to release records (3.21%); illegal
advertising (3.74%); sanitation concerns (3.21%); allowing staff to perform
inappropriate procedures (3.74%); complaints of nerve damage (3.74%); illegal
denturists (2.14%); practicing without a license (.53%); ordering excess nitrous
oxide (.53%); impairment of the dentist (.53%); dental hygienists practicing
dentistry in a training clinic (4.81%); excessive prescription writing (1.07%);
inappropriate physical contact (2.14%); out-of-state disciplinary actions (1.07%)
and death of a patient while under anesthesia (.53%).

These complaint designations are entered by the Board when the
complaint is initially received.  The description of the type of complaint reflects
the problem identified by the complainant.  Frequently, the initial complaint
results in a different problem being identified.  In some instances, dentists have
received disciplinary action against their licenses for practice violations that
were not apparent to the complainant, and not mentioned in the complaint.
However, upon investigation the Board determined a practice violation that
needed to be addressed through disciplinary action.

The Board relies on an investigator for some complaints, and employed
an investigator as a full-time employee until April, 2005.  Since April, the Board
has been without an official investigator.  Presently, the Board is in the process
of arranging for investigative services when complaints warrant an investigation.

The description of the type of
complaint reflects the
problem identified by the
complainant.  Frequently, the
initial complaint results in a
different problem being
identified.  In some instances,
dentists have received
disciplinary action against
their licenses for practice
violations that were not
apparent to the complainant,
and not mentioned in the
complaint.
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The Legislative Auditor reviewed 163 completed complaints and
determined that complaints took an average of 118 days, or 3.9 months to
resolve.  The median length of time to resolve a case is 73 days.  In addition, of
the 163 complaints resolved by the Board between FY 2002 and FY 2005,
8% or 13 complaints, resulted in disciplinary action against licensees (see Table
4).

Although the Board Is Currently Financially Self-Sufficient
There Are Some Budgetary Concerns

All Chapter 30 boards are required by WVC §30-1-6(c) to set fees
that are sufficient to enable them to effectively carry out their responsibilities.
The Board of Dental Examiners sets its fees by rule, and is presently self-
sufficient.  However, the October balance that follows each fiscal year indicates
that the Board experiences cash-flow problems prior to receiving license renewal
revenues in the following year.  Also, this may indicate that revenues are
approaching a point where they are becoming insufficient for prudent operations.
Furthermore, the Board anticipates higher expenditures in upcoming fiscal years
to respond to some of the recommendations of the Legislative Auditor (criminal
background checks and training), a larger number of hearings that will require
hearing examiners in FY 2006, and an increase in office rent.  The revenue,
expenditures and ending balances for the past four fiscal years are seen in Table
5.

The October balance that
follows each fiscal year
indicates that the Board
experiences cash-flow
problems prior to receiving
license renewal revenues in
the following year.
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In  August 2004, the Board of Dental Examiners filed a proposed Leg-
islative Rule to increase application and renewal fees as well as to start charging
for services supplied by the Board and charged by other state boards.  In the
proposal, the Board stated concerns about continuing to effectively carry out
its responsibility for licensure and discipline of licensed practitioners.  It also
noted increased costs due to the expansion of the Board in 2002 from seven to
nine members, anticipated legal fees, anticipated rent/relocation costs, and an-
ticipated costs of hiring a hearing examiner, in addition to rising insurance pre-
miums and considerations for future salary increases for employees.  The fee
increases would have generated about $100,000 for the Board in revenue.
However, the Board withdrew its application for fee increases in February,
2005 following a recommendation from the Legislative Rule Making Review
Committee to withdraw the proposed fee increase.

Improvement is Needed in Complying With Other
Applicable Laws

Open Governmental Proceedings Act

In the 2002 Regulatory Board Evaluation, the Board of Dental
Examiners was not in compliance with the Open Governmental Proceedings
Act (WVC §6-9A).  A review of the filings for the current evaluation period
indicates that the Board was in compliance for all regular meetings, and filed
notice for two emergency meetings held in 2004.  The Board is in compliance
with the Open Governmental Proceedings Act.

In the proposal, the Board
stated concerns about con-
tinuing to effectively carry
out its responsibility for li-
censure and discipline of
licensed practitioners.
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Unemployment Compensation and Worker’s Compensation

The Board of Dental Examiners has licensed some dentists who are in
default in payments of either worker’s compensation premiums or unemployment
compensation taxes.  The State requires agencies to refuse to issue or renew a
license to practice a profession if the licensee, as an employer, is in default
under either the unemployment compensation law or the worker’s compensation
law.  This authority is granted in WVC §21A-2-6(17) of the unemployment
compensation law, and procedures for implementation are found in CSR §96-
1-8.  The authority for worker’s compensation is granted under WVC §23-1-
1b(g)(16) and WVC §23-2C-15(e).  Procedures for implementation are found
in CSR §85-32.

In order to facilitate this mandate, the Unemployment Compensation
Division and the Worker’s Compensation Commission have created a joint
default database which is available on the internet and searchable by the general
public.  However, the database is difficult to query for licensees of a board who
may be in default.  Consequently, the inadequacies of the database impose an
administrative burden on many licensing boards to comply with the mandate.
Alternatives to querying the database to determine compliance include:

• Sending a database (including individual FEIN2 numbers) of accounts
for renewal to the Management Information Systems Division of the
 Bureau of Employment Programs; or

• Requiring license holders to contact the Bureau of Employment
Programs Unemployment Compensation Division to obtain an annual
compliance letter to be submitted with the license or renewal application.

The Legislative Auditor identified two dentists who are behind in the
payment of unemployment compensation taxes by more than 20 quarters each
and owe a combined total of $152,880, but the Board has renewed their licenses
each year.  The Legislative Auditor also identified other dentists who owe small
amounts but it is not clear that these dentists were in default at the time of their
license renewals.  Also, since the defaulted amounts were relatively small, these
dentists may have come into compliance prior to the writing of this report.

2 Federal Employer Identification Number.
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The Board needs to improve its compliance with WVC §21A-2-6(17)
and WVC §23-1-1b(g)(16) and WVC §23-2C-15(e).  The Board should
stop renewing licenses for licensees who are in default for payments of worker’s
compensation or unemployment compensation taxes.  In order to do this, the
Board may need to review its procedures to identify practitioners who are in
default so that they may be brought into compliance.

West Virginia Insurance Fraud Prevention Act

In 2004 the Legislature created an insurance fraud unit within the office
of the Insurance Commissioner under WVC §33-41 of the West Virginia
Insurance Fraud Prevention Act.  By this act the Legislature created penalties
for fraudulent insurance claims and established a unit to investigate suspected
fraud.  In WVC §33-41-8(2) the Code states that the fraud unit may:

“Review reports or complaints of alleged fraud related to
the business of insurance activities from federal, state and
local law-enforcement and regulatory agencies, persons
engaged in the business of insurance and the general public
to determine whether the reports require further
investigation... .”

The establishment of the Fraud Unit is relatively recent.  Consequently,
the Board had not referred any complaints to the unit as of July, 2005.  However,
the Legislative Auditor has determined that almost 30% of the complaints lodged
with the Board of Dental Examiners are disputes with providers over the cost
or fees charged, allegations of billing for work not received or completed and
unnecessary work being performed.  In order to protect the public, the Board
should consider referring appropriate cases to the Insurance Commission Fraud
Unit to facilitate the Board’s investigation.  A response by the Insurance
Commission to a brief inquiry by the Legislative Auditor indicated that complaints
alleging insurance fraud for work not done, and complaints alleging unethical
business practices such as telling patients that more work is needed than is
actually required would also be appropriate to refer to the Insurance Commission.
Referring such cases to the Insurance Commission could prove beneficial.  The
Board should consider entering into communication with the Insurance
Commission to develop a procedure for referring appropriate complaints to
the Fraud Unit of the Insurance Commission.

The Board should stop
renewing licenses for
licensees who are in
default for payments of
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Conclusion

The Legislative Auditor notes that the Board of Dental Examiners made
some improvements since the 2002 Regulatory Board Evaluation.
Furthermore, the Board is in compliance with most general provisions of Chapter
30.  There are some concerns with the Board’s complaint process with respect
to how the Board responded in two serious incidents.  Given these two incidents
and since all Chapter 30 boards have been given summary suspension power
during the 2005 Regular Legislative Session, the Legislative Auditor concludes
that the Board and its staff need to obtain appropriate training with respect to
incidents that present a threat to the public.  Furthermore, the State Auditor
should extend this type of training to all Chapter 30 boards.

The Board needs to improve compliance with some general provisions
of Chapter 30, and with other applicable laws.  The Board has improved its
compliance to the Open Governmental Proceedings Act and is in full compliance
with the Act.  The Board receives many complaints that may be appropriate for
referring to the newly established Fraud Unit of the Insurance Commission.
The Board needs to improve compliance with the Unemployment Compensation
Law and the Worker’s Compensation Law that requires professional licenses
that are in default for payments to the State not be granted or renewed.  However,
compliance with this mandate is difficult because the database that contains the
list of defaulted employers is difficult to query and does not facilitate identifying
defaulted licensees.  The alternatives to querying the database may also add an
administrative burden on licensing boards.  The Legislative Auditor will inform
the Bureau for Employment Programs of the need to upgrade its employer
default database in order to facilitate the compliance of licensing agencies to
deny the renewal of licensees who are in default.

Recommendations

2. The State Auditor’s training program for licensing boards should
include training on what constitutes an immediate threat to the public
with respect to the suspension of a license prior to a hearing, and what
procedures should be followed in the immediate suspension of a license.

3. With respect to the September 2005 Regulatory Board Evaluation,
the Board of Dental Examiners and the Board staff need to obtain
appropriate training regarding incidents that present a threat to the public.
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4. The Board of Dental Examiners should document in its Board
meeting minutes all instances in which a member of the Board is recused
from voting.

5. The Board of Dental Examiners should comply with the Worker’s
Compensation and Unemployment Compensation laws by not issuing
licenses or renewals to licensees who are in default in payments to the
Commissioner for either worker’s compensation or unemployment
compensation taxes.  The Legislative Auditor will inform the Bureau for
Employment Programs of the need to upgrade its employer default
database in order to facilitate the compliance of licensing agencies to
deny the renewal of licensees who are in default.

6. The Board of Dental Examiners should consider referring
appropriate complaint cases to the Insurance Commission for investigation
by the newly established Fraud Unit.
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Update on the Status of the Board’s Payment of Retroactive
Service Credit for its Executive Secretary.

The third issue of the 2002 Regulatory Board Evaluation stated that
the Board of Dental Examiners exceeded its authority when it used licensure
fees to pay for retroactive service credit for its executive secretary.  In January
2002, the Board transferred $28,120 to the Consolidated Public Retirement
Board (CPRB) to purchase the employer portion of retirement benefits because
the Board had failed to provide for participation of this employee prior to 1983.
The report also noted that West Virginia state law allows employers funded by
general revenue to purchase the employer share of retroactive benefits for its
employees.  However, Chapter 30 boards and other entities funded by special
revenue are prohibited by law from taking the same action, except in two one-
time opportunities provided by the Legislature in 1973 and 1988.  The Legislative
Auditor made two recommendations at the conclusion of this issue.  The
recommendations are as follows:

Recommendation 4

The West Virginia Board of Dental Examiners should request a
refund from the Consolidated Public Retirement Board for the $28,120.82
which the Dental Examiners Board unlawfully paid to purchase the
Executive Secretary’s previous service credit.

The Board of Dental Examiners did not request a refund from the CPRB.
In a letter dated September 30, 2005 the executive secretary stated:

“...in regards to the retroactive service credit which was
purchased for the previous Executive Secretary...the Board
has taken no further action in this matter as the Board has
been waiting some directive from the Joint Committee on
Government Operations since the 2002 audit.”

Recommendation 5

The Legislature should consider amending the Code to allow
Chapter 30 Boards and other agencies funded by special revenue the
continuous provision to purchase the employer share of retroactive benefits
for employees.

Issue 3
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The Code was amended to make the proposed changes in the 2005
Regular Legislative Session when the Legislature enacted HB 2984.  The CBRB
had proposed these changes in 2003 and 2004, and maintained an agency
policy to correct employer errors or oversight as far as practicable.  According
to the Board attorney:

“Effective April 9, 2005, all employer errors or oversight,
or retirement system error will be corrected in accordance
with the provisions of WVC §5-10-44.”

The CPRB Upholds Its Decision

In April 2003, the Legislative Auditor sent a letter to the executive
director of the CPRB requesting clarification on the final decision from the
CPRB concerning the purchase of retroactive service credit by the Board of
Dental Examiners.  The executive director of the CPRB responded:

“...the CPRB does not believe that there is any basis to
reverse the purchase of retroactive service on behalf of
(name).  Unless the CPRB receives direction from the
leadership of the Legislature stating otherwise, the CPRB
will uphold the purchase of retroactive service... .”

The executive director of the CPRB also informed the Legislative Auditor
that the CPRB proposed legislative changes that would “ensure fairness to
plan participants in situations involving employer error or oversight.”

The Code was amended to
make the proposed changes
in the 2005 Regular
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Appendix A:  Transmittal Letter
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Appendix B:  Agency Response
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