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FINDING 1

The Legislative Auditor Recommends Revising the Written
Collaborative Agreement Requirement for Advanced
Practice Registered Nurses and Allowing Removal When
Certain Conditions Are Met.

Summary

In accordance with West Virginia Code §30-1A-1 et seq., an
application was submitted seeking an expanded scope of practice for
Advanced Practice Registered Nurses. The Applicant argues that by
virtue of education, training, national certification and regulation by state
licensure APRNs are prepared to practice as autonomous professionals,
and that restrictions to their practice exist in West Virginia Code.
Currently APRNSs can diagnose and treat patients but must have a written
collaborative agreement with a physician in order to prescribe medication
from a limited drug formulary. In addition, certified nurse midwives
must establish a collaborative relationship with a physician practicing in
obstetrical and gynecological patient care.

In Finding 1, the Legislative Auditor considered the request to
remove the written collaborative agreement. The Legislative Auditor’s
review does not find any apparent public safety issues with the
prescribing and clinical practice of experienced APRNSs, although the
literature review does not include research created by independent
sources focused on the quality of APRNs in autonomous practice.
However, there are oversight issues with the written collaborative
agreement that need to be addressed legislatively. The Legislative
Auditor is concerned about the impact of the collaborative agreement
requirement on access to crucial primary and preventive health care for
rural West Virginians. While the lack of standardization and absence of
any official review process reinforces the Applicant’s argument that the
collaborative agreement is unnecessary, the Legislative Auditor finds that
some degree of clinical supervision and collaboration is appropriate for
inexperienced APRNs. In addressing the Applicant’s request to eliminate
the written collaborative agreement requirement as a prerequisite to the
APRN obtaining limited prescriptive authority, the Legislative Auditor
finds that the written collaborative agreement requirement for advanced
practice registered nurses should be revised in code and rule, and may be
removed when certain conditions are met.

Required Analysis

The West Virginia Nurses Association (Applicant) submitted an
application on May 31, 2013 in accordance with West Virginia Code §30-
1A-1 et seq. seeking an expansion of the professional scope of practice

The Legislative Auditor’s review
does not find any apparent public
safety issues with the prescribing
and clinical practice of experienced
APRNs, although the literature review
does not include research created by
independent sources focused on the
quality of APRNs in autonomous
practice.
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of Advanced Practice Registered Nurses (APRNs) in West Virginia
requesting the following changes to West Virginia Code:

* removal of the requirement of a written collaborative agreement
between a physician and APRN as a prerequisite to prescriptive
authority;

* removal of the required collaborative relationship between nurse
midwives and physicians;

* removal of all restrictions to prescribing medications, both
controlled and legend drugs; and

+ addition of the same signature authority as physicians on all health
care documents.

APRN s are licensed and regulated in West Virginia by the Board
of Examiners for Registered Professional Nurses (Nursing Board).
Currently APRNs are allowed to diagnose and treat patients without
physician involvement but must have a written collaborative agreement
with an allopathic (MD) or osteopathic (DO) physician before receiving
authority from the Nursing Board to prescribe medications from a
restricted formulary set in West Virginia code.

For applications proposing an expansion of the scope of practice,
West Virginia Code §30-1A-3 requires the Legislative Auditor’s Office to
evaluate the application and make a clear recommendation as to whether
the scope of practice should be expanded as proposed. Six months was
available to evaluate the application. Upon review, the Legislative Auditor
requested an extension of an additional month from the Joint Standing
Committee on Government Organization. Even with the extension, it
is the opinion of the Legislative Auditor that the short time frame has
impacted the quality of advice and the recommendations in Finding 1 that
are required for the Legislature.

Background

An APRN in West Virginia is a licensed registered nurse who has
acquired advanced clinical knowledge and skills, completed a Nursing
Board approved graduate-level education program and passed a Nursing
Board approved national certification examination. APRNSs are trained in
one of four roles: Certified Registered Nurse Anesthetist, Certified Nurse-
Midwife, Certified Nurse Practitioner and Clinical Nurse Specialist.
APRNSs have limited prescribing authority. APRNs are considered mid-
level medical practitioners as are Physician Assistants (PA). However,
APRNSs are trained and licensed to function autonomously, while PAs
are trained and licensed to function under the supervision and control
of an employing physician. APRNs usually provide primary health care
services, although some specialize. Nationally, 87.2 percent of APRNs are
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trained in primary care, and 75.6 percent practice in at least one primary
care site. As of November 2013 there are 171,000 APRNs nationally, with
2,149 APRNSs licensed in West Virginia. Of the West Virginia APRNS,
956 presently have collaborative agreements with physicians and have
received limited prescriptive authority from the Nursing Board. There
are currently about 21 APRNs practicing as self-employed independent
primary care practitioners in West Virginia.

The request to expand the West Virginia APRN scope of
practice comes at a time when states are anticipating a greater demand
for primary health care services. The federal Health Resources and
Services Administration (HRSA) projects that the demand for primary
care services will increase through 2020 and demand for primary care
physicians will grow more rapidly than the physician supply, resulting
in a projected national shortage of approximately 20,400 primary care
physicians. Consequently, states are looking for ways to increase the
number of primary care providers in rural areas, and exploring whether
to allow mid-level medical practitioners to furnish more services to
patients.

West Virginia has estimated that 137,000 patients will be added to
Medicaid coverage by 2016 due to the Medicaid expansion for the Patient
Protection and Affordable Care Act (ACA). However, by December
2013 the State had received Medicaid enrollments for 82,981 consumers
which is substantially higher than the original projections for 2014. West
Virginia is considered the third most rural state in the nation,' and 50 of
its 55 counties are designated, in part or full, as either Health Professional
Shortage Areas (HPSA) for primary healthcare, or Medically Underserved
Areas by the United States Department of Health and Human Services.
There are 48 counties that have facilities, population groups or the entire
county meeting the HPSA designation. See Map 1 for a view of these
counties. The seven counties with no HPSAs are: Brooke, Hampshire,
Harrison, Lewis, Mingo, Wayne and Wood.

I"This designation is based on the percentage of residents living in non-metropolitan
areas with populations less than 2,500 people.

Of the West Virginia APRNs, 956 pres-
ently have collaborative agreements
with physicians and have received
limited prescriptive authority from the

Nursing Board.
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West Virginia also ranked 46™ out of the 50 states in overall health
status in 2013, indicating a prevalence of preventable chronic conditions
which require treatment and monitoring.

The Public Policy Debate on APRN Scope of Practice

The Legislative Auditor conducted an extensive literature review
in its examination of the policy issues posed by the Nursing Board’s
application. Although numerous position papers and articles exist, the
Legislative Auditor based the following summary on reputable and
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established organizations. In all the literature reviewed, the vast majority
of organizations support an expanded scope of practice APRNs, with the
important and notable exception of the American Medical Association
(AMA) and the American Osteopathic Association (AOA).

In 2010 a 586 page report titled The Future of Nursing: Leading
Change, Advancing Health (Future of Nursing) was released by the
Institute of Medicine (IOM).? This report examined the critical role
that nurses, the largest segment of healthcare professionals, will play in
responding to demands on the healthcare system that are expected to result
from the passage of the ACA, and also from other forces such as the aging
population of the United States. The Future of Nursing addresses the role
that states and the federal government can play in reform. In addressing
state reform, this report identified APRNs and noted that in many states,
state laws prevent APRNs from practicing to the full extent of their
education and training. The report notes that what APRNs are allowed to
do after graduation varies widely across the country for reasons that are
not related to their ability, education or training, but rather the political
decisions of the state in which they work. Further, the states with broader
nursing scopes of practice have experienced no deterioration of patient
care. The report concludes that all nurses should be playing a larger
role in the health care system, both in delivering care and in decision-
making about care.

In addition, in 2008 the National Council of State Boards of
Nursing’s APRN Advisory Committee and the APRN Consensus
Work Group issued the APRN Consensus Model in an effort to present
standards that would modernize state regulations to allow for the
consistent practice of APRNs from state to state. The Consensus Model
also describes the standards for licensure, accreditation, certification
and educational requirements across states. The current application
references the Consensus Model. The Applicant asserts that it is
requesting a retirement of outdated codes and regulations that limit
practitioners from practicing to their full scope, and that none of the
requested changes to West Virginia code allows any practice outside
the current professional educational scope and standards for APRNSs.

Opposition to the expansion of the APRN scope of practice is
expressed in the positions of two national physicians’ organizations,
the American Medical Association (AMA) and the American
Osteopathic Association (AOA). Both have positions that oppose the

2 The Institute of Medicine is one of four national private non-profit academies cre-
ated by Congressional charter, to provide independent expert advice on the sciences,
engineering and medicine. The other three are the National Academy of Sciences, the
National Academy of Engineering, and the National Research Council.

In all the literature reviewed, The vast
majority of organizations support an
expanded scope of practice APRN,
with the important and notable excep-
tion of the American Medical Associa-
tion (AMA) and the American Osteo-
pathic Association (A0A).
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independent practice of non-physician clinicians such as advanced
practice registered nurses. The AMA recognizes the value of APRNs
within the healthcare delivery system but expresses concern that the
nurse practitioner does not have an adequate clinical foundation for
independent practice. The AMA opposes the enactment of legislation
to authorize the independent practice of medicine by any individual who
has not completed the state’s requirements for licensure to engage in the
practice of medicine and surgery. The AOA acknowledges the role of
non-physician clinicians in the healthcare delivery system but advocates
for direct physician supervision, as does the AMA. Additionally,
while considering national studies of non-physician medical providers,
the Physicians Foundation, a non-profit organization that represents
the interests of physicians, notes that there is a lack of evidence that
physicians provide higher quality care than non-physician providers.?

In December 2012 the National Governors Association (NGA)
issued a white paper that reviewed the research on the performance
of nurse practitioners (the largest of the four types of APRNs). This
review also evaluated the state rules governing nurse practitioner scope
of practice. The NGA undertook the review because of the perceived
need for states to increase the number of primary healthcare providers.
The NGA findings substantiate the IOM report in that there is variation
between states’ regulations with 16 states and the District of Columbia
allowing for nurse practitioners to practice completely independently of
a physician, and to the full extent of their training. Another eight states
(including West Virginia) allow nurse practitioners to diagnose, treat and
refer patients independently but not to prescribe independently. States
tend to place most of their restrictions on the nurse practitioner’s ability
to prescribe.

In the white paper, the NGA noted that “Some observers believe
that physician groups ... have financial concerns about broadening state
scope of practice rules for nurses but it is important to note that a recent
analysis shows no variation in physician earnings between states that have
expanded APRN scope of practice laws and states that have not.” The
NGA concluded that based on the review on health services research, nurse
practitioners are well qualified to deliver certain elements of primary care.

The Federal Trade Commission has also weighed into the public
policy debate in West Virginia. In a September 2012 statement issued
to the West Virginia Legislature’s Joint Committee on Health, the FTC
concludes:

3 Isaacs, S., Jellinek, P. Accept No Substitute: A Report on Scope of Practice. November
2012.
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Removing the requirement that APRNs who
want to prescribe medications have a collaborative
agreement with a physician has the potential
to benefit consumers by expanding choices for
patients, containing costs and improving access.
We encourage the West Virginia legislature to
carefully review the safety record of APRNs in
West Virginia and to consider whether the current
requirement is necessary to assure patient safety
in light of the almost twenty years of prescribing
experience of West Virginia APRNs, as well as
the findings of the Institute of Medicine. Absent
countervailing safety concerns regarding APRN
prescribing practices, removing the collaborative
agreement for prescriptive authority appears to be
a procompetitive improvement in the law that would
benefit West Virginia health consumers.

States have found that the public policy decisions about changes
in scope of practice for APRNs are not easy, and can take time for the
assessment of all of the issues involved. In Colorado, the process of
expanding the scope of APRN practice began in 1994, but was not fully
implemented for autonomous practice until 2008. The state of Nevada
revised its law in 2013 to allow independent prescriptive authority,
following six years of legislative debate. Nevada’s legislative scope
of practice has been expanded in order to compensate for the lack of
physicians in the state and to offer primary care services to patients in
remote areas. Nevada’s law goes into effect in 2014.

Collaborative Agreements Are Required by WV Code and
Defined by Rule

The first change in APRN scope of practice proposed by the
Applicant is to eliminate the written collaborative agreement requirement
as a prerequisite to the APRN obtaining limited prescriptive authority.
In 1992, the West Virginia Legislature created the requirement for a
collaborative agreement between a nurse practitioner (now known as
an APRN) and a physician prior to being granted the authority by the
Nursing Board to prescribe certain medications. This requirement is for
the establishment of a collaborative agreement between an APRN and an
osteopathic or allopathic physician. It is not described as a supervisory
agreement in Code. The current requirement in West Virginia Code
§30-7-15a follows:

In 1992, the West Virginia Legislature
created the requirement for a collab-
orative agreement between a nurse
practitioner (now known as an APRN)
and a physician prior to being granted
the authority by the Nursing Board to
prescribe certain medications.
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(a) The board may, in its discretion, authorize an advanced
practice registered nurse to prescribe prescription drugs
in a collaborative relationship with a physician licensed
to practice in West Virginia ... . An authorized advanced
practice registered nurse may write or Sign prescriptions
or transmit prescriptions verbally or by other means of
communication.

(b) ... an agreement to a collaborative relationship
for prescriptive practice between a physician and an
advanced practice registered nurse shall be set forth in
writing. Verification of the agreement shall be filed with
the board by the advanced practice registered nurse.
... Collaborative agreements shall include, but are not
limited to, the following:

(1) Mutually agreed upon written guidelines or protocols
for prescriptive authority as it applies to the advanced
practice registered nurse’s clinical practice;

(2) Statements describing the individual and shared
responsibilities of the advanced practice registered nurse
and the physician pursuant to the collaborative agreement
between them;

(3) Periodic and joint evaluation of prescriptive practice;
and

(4) Periodic and joint review and updating of the written
guidelines or protocols.

Certified nurse-midwives are required in §30-15-7a to have
a written collaborative agreement. The Nursing Board is required to
forward verification of all advanced practice nurses with collaborative
agreements to the Board of Medicine, the Board of Osteopathic Medicine,
and the Board of Pharmacy and provides a master list of APRNs and
collaborating physicians to these boards with updates on a monthly
basis.

The Legislative Auditor determined that the Nursing Board
regularly provides this information to the respective medical boards.
However, this information is not used by the medical boards to audit the
performance of physicians according to the terms of the collaborative
agreements. The Board of Medicine noted that it does not have legislative
authority to audit the agreements. However, the Board of Medicine issued
collaborative agreement guidelines for physicians in 2012 recommending
limits on the number of collaborative agreements per MD. The limits

Advanced Practice Registered Nurses

The Nursing Board is required to
forward verification of all advanced
practice nurses with collaborative
agreements to the Board of Medi-
cine, the Board of Osteopathic Medi-
cine, and the Board of Pharmacy.
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are 3 collaborative agreements per MD, unless the practice setting is a
hospital, indigent clinic or federally qualified health care center when the
limit is 4 agreements per MD.

The Osteopathic Board stated that it has not issued any guidelines
for DOs. The Osteopathic Board recently reviewed some written
collaborative agreements, and stated

Upon review of the recently submitted Collaborative
Agreements ... there is no standardization of the
agreements at all. They range from a one page
documentto 10-12pages. One collaborative agreement
did not even list what the Nurse Practitioner could do,
it simply listed 17 different protocols from published
articles written by different clinical specialists. Only
the articles were cited, the protocols themselves were
not.

The Board of Pharmacy noted that it uses the Nursing Board
information on prescriptive authority and APRNs whose authority has
been terminated to remove those APRNs from access to the Controlled
Substance Automated Prescription Program database to prevent
unauthorized use. It does not use the Nursing Board information in any
other way.

From A Cost-Benefit Perspective, the Cost of the Written
Collaborative Agreement As It Currently Exists May
Exceed the Benefit

The Legislative Auditor considered whether there is a public
benefit from the written collaborative agreement remaining in place.
APRNSs in West Virginia are allowed to diagnose, treat and refer without a
physician’s written collaborative agreement. A collaborative agreement is
only required for APRNs who wish to prescribe medications.* Therefore,
independent self-employed practitioners must find and pay a physician
to enter into a written collaborative agreement. This can present the
following problems for an independent APRN practitioner in many areas
of the state.

* The limited drug formulary includes controlled substances, and medications for chron-
ic conditions such as diabetes.

APRNs in West Virginia are allowed
to diagnose, treat and refer without
a physician’s written collaborative
agreement.
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Problems With Obtaining Written Collaborative Agreements

e Difficulty finding a physician collaborator: Anecdotal
evidence from self-employed APRNs indicates that physicians are
reluctant to enter into collaborative agreements due to increased
liability concerns. APRNS may invite numerous physicians to
collaborate before finding a physician willing to enter into a
formal collaboration. One APRN notes that she pays for additional
medical malpractice insurance for her collaborating physician. In
rural areas it is difficult to locate a physician willing to enter into
a collaborative agreement.

e Cost: APRNs in a practice do not pay physicians for a written
collaborative agreement. — However, APRNs that are self-
employed usually pay the physician an hourly rate. The APRN
has no control over how long the physician will take to review
charts, and how many hours will be billed. The rate paid by one
self-employed Morgantown APRN is $250/hour.

* Revocation of agreement by physician or APRN: The physician
can revoke the agreement at any time and for any reason. The
APRN may be forced to terminate the agreement with the
physician if there is an issue with the physician’s license, or other
practices. Under either circumstance, the self-employed APRN
can remain in practice but is not able to prescribe medication
for current patients until a new physician is located and a new
collaborative agreement is in place.

Few West Virginians currently receive health care services from
APRNSs in independent practices. The Legislative Auditor considered
the cost of the written collaborative agreement requirement as it restricts
APRNs from developing independent practices, and consequently
restricts public access to primary healthcare. Increasing access to
primary healthcare is a key focus of healthcare reform. According
to the Association of American Medical Colleges (AAMC) the state
has 1,372 MDs and 375 DOs who are active primary care physicians.
Almost one-third (30.1 percent) of all of West Virginia’s active physicians
(primary care and other specializations) are age 60 or older according to
the AAMC, ranking the state 6th in the nation for an aging physician
population. In addition, West Virginia ranks in the bottom five states for
the health of its population according to the 2013 edition of America’s
Health Rankings. The West Virginia Rural Health Association concludes
that the state faces an increased demand for primary healthcare services
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and a new wave of shortages of providers at the same time as an expansion
in the numbers of newly insured and Medicaid-eligible West Virginians
under the Affordable Care Act.

Variations Among Written Collaborative Agreements

The Legislative Auditor also considered whether the written

collaborative agreement is currently achieving an evaluation of the
APRN’s prescriptive practice, and whether the written collaborative
agreement is providing a layer of protection to the public. The Legislative
Auditor found the following:

The majority of written collaborative agreements take place
in work settings such as practices, clinics and hospitals. In
these close working environments, physicians already have
knowledge of the APRN’s prescriptive and clinical practice. In
these settings, many of the written collaborative agreements spell
out employer-employee duties, and responsibilities. Practice
standards already exist. The collaborative agreement becomes
an added document to be maintained by the medical director, or
administrator. Some administrators and collaborating physicians
in these settings indicate that the agreements are time-consuming
and can be duplicative of effort.

The written collaborative agreements are not required to
conform to practice evaluation standards. No standards exist
in Code or rule addressing on-site or remote supervision, the
number, percentage, or frequency of chart reviews, or limiting
either the numbers of APRNs with whom a physician may have
an agreement, or the number of physicians with whom an APRN
may have agreements. In addition, there is no provision for the
variation of experience levels of APRNSs, so that an APRN with
17 years of prescribing authority has the same requirement for a
written collaborative agreement as a newly graduated APRN who
has just received prescribing authority from the Nursing Board.
Consequently there is wide variation in the details of current
collaborative agreements. This variation may reflect not only
the lack of required standards but also that there are variations
in the APRNs’ collaborations with physicians, and that in long-
term collaborations the physician is confident in the APRNs’
experience and prescribing practices.

Physiciansand APRNs have multiple collaborative agreements.
In a review of a list of all 956 current collaborative agreements
provided by the Nursing Board, about 55 physicians (both MDs

There is wide variation in the details
of current collaborative agreements.
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and DOs) are listed as having 5 or more agreements with separate
APRNSs despite Board of Medicine guidelines. The West Virginia
Board of Osteopathic Medicine does not have policy or guidelines
for written collaborative agreements. Areview ofthe APRN master
list issued by the Nursing Board found APRNs with agreements
with as many as 21 separate physicians. Some APRNs have
multiple collaborative agreements because they are working in
group practices. Other APRNs maintain multiple agreements so
that if a physician discontinues an agreement, the APRN will still
retain limited prescriptive authority. Table 1 shows the number
and type of physicians with written collaborative agreements.
The yellow row in Table 1 highlights the beginning point where
physicians exceed the number of collaborative agreements
recommended by the Board of Medicine guidelines.

APRNs maintain multiple agreements
so that if a physician discontinues an
agreement, the APRN will still retain
limited prescriptive authority.

Table 1
Numbers of Separate APRN Collaborative Agreements Held by Physicians*
Number of Separate A.P.RN Number of MDs Number of DOs
Agreements per Physician
13 4 0
9 3 0
8 1 1
7 6 6
6 7 1
5 23 3
4 29 4
3 48 18
2 150 30
1 418 104
PERD analysis based on information received from the West Virginia Board of Examiners of Registered
Nurses.
*Physicians include Osteopathic Doctors (DOs) and Allopathic Doctors (MDs).

It is questionable whether one physician provides a substantive
review of prescriptive and clinical practice when engaged in collaborative
agreements with 13 different APRNS. The Legislative Auditor found
one practice where all physicians on staff have written collaborative
agreements with all of the APRNs because of the practice rotation
requirements.
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It is equally questionable whether an APRN with 21 different
physician agreements can meet varied requirements in the collaborative
agreements. Attending physicians in graduate medical education programs
in West Virginia are limited to 4 first year residents per 1 physician,
although this limitation is to allow for supervision and teaching of the
new residents.

Aside from the Nursing Board’s documentation of their existence,
and date, written collaborative agreements are not monitored or audited
to determine if the physicians and APRNs perform according to the
agreement requirements. Given the variation in practice settings, lack
of evaluative standards, multiplicity and general variability, the current
written collaborative agreements do not appear to be achieving a consistent
benefit of protection to the public.

TheLegislativeAuditorconcludesthattheremaybesomeprotection
for the public from the written collaborative agreement requirement as it
applies to APRNs who are inexperienced in prescribing, although as the
written collaborative agreement is currently structured, the protections
are inconsistent. There also appears to be a financial cost associated with
the development of independent APRN practices, particularly in rural
areas. It is clear that while APRNs can provide primary healthcare, and
assist in meeting the future demand, to date few APRNSs have established
independent practices. Given the lack of standardization within the written
collaborative agreements, and the difficulty experienced by independent
APRN:S in rural areas in finding a collaborating physician, the cost of the
written agreement appears to exceed the benefits to the public once an
APRN has prescribing experience.

Some States Allow APRNs to Prescribe Medications
Independently

Sixteen states and the District of Columbia currently allow
APRNSs to practice and prescribe medications independently.” Appendix
A contains a map showing these states. The state of Nevada will allow
APRN independent prescriptive authority startingin2014. The Legislative
Auditor contacted the nursing boards in all 16 states to determine if
there are any outstanding issues when APRNSs practice and prescribe
independently. Information and specific disciplinary issues regarding
APRNs was requested. The following 10 replies were received.

> According to the American Association of Nurse Practitioners, these states are: Alas-
ka, Arizona, Colorado, Hawaii, Idaho, lowa, Maine, Montana, New Hampshire, New
Mexico, North Dakota, Oregon, Rhode Island, Vermont, Washington, and Wyoming.

It is clear that while APRNs can pro-
vide primary healthcare, and assist in
meeting the future demand, to date
few APRNs have established indepen-
dent practices.
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. Alaska: The advanced practice nurses (ANPs) in Alaska have

had autonomous practice since 1984 and controlled substance
prescriptive authority since about 1988. Disciplinary issues
have been no different from other nurses. ANPs can prescribe
controlled substances which seldom presents a problem. The
rate of drug problems requiring discipline is no different than
the rate of the general population of nurses. Alaska does
not maintain information on rural practice, or self-employed
practitioners. Some advanced practice nurses practice
hundreds or even thousands of miles from hospitals, and use
telemedicine, telephone consultation and Medevac services.
Alaska has a system of consultation and referral where APN's
must describe for the nursing board how they would consult
if necessary and identify to whom they would refer patients.

Colorado: Colorado noted that it has moved toward autonomy
for APRNs since 1994. Full autonomy was reached in 2008.
Colorado currently has 4,816 active licensed APRNs. It does
not capture data on independent or solo practice. The nursing
board notes that there are no identifiable disciplinary issues
related specifically to APRNSs, and there are no identifiable
medical malpractice issues that have arisen or appear related
to APRN autonomous practice. In addition, there is no pattern
of patient safety concerns that appears related to autonomous
practice of APRNS.

Hawaii: Hawaii amended its law in 2010 to allow APRNs
with prescriptive authority to practice without a collegial
working relationship with a licensed physician. Hawaii has
not noted any increase in the number of disciplinary actions
against APRNs. However, other state laws were not amended
and this has created some barriers for APRNs practicing to
their full scope.

Iowa: According to the nursing board, Iowa’s rules for
the advanced registered nurse practitioners (ARNP) were
established in 1983 to allow ARNP practice. Iowa’s rules do
not require supervision of ARNPs. Iowa does not keep data
on independent practitioners. lowa’s nursing board notes
that there has been an increase in discipline concerning the
prescribing of pain medications for pain management.

Maine: Maine allowed NP autonomous practice starting in
1996. Maine’s nursing board does not track data on nurse
practitioners (NPs) that are self-employed but notes that most

Alaska does not maintain information
on rural practice, or self-employed
practitioners.

Colorado currently has 4,816 active
licensed APRNs. It does not capture
data on independent or solo practice.
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are not self-employed. There are 1,230 licensed NPs. Maine’s
nursing board states that it recently compared prescribing
practice of Maine NPs to physicians and found no difference.

6. New Hampshire: Approximately two-thirds of the APRNs
are in an independent practice however it is not known what
percentage work in rural areas. A small percentage of APRNs
have been adjudicated for drug diversion. The executive
director estimated there had been 5-10 cases of APRN

discipline in the past 5 years, and about half of these cases are

related to drug diversion. Maine’s nursing board states that it
recently compared prescribing prac-

. . . . tice of Maine NPs to physicians and
7. New Mexico: New Mexico has had independent practice and ¢, df no difference. Py

prescriptive authority for advanced practice registered nurses
for more than 20 years, however certified nurse midwives
are regulated by the New Mexico Board of Health. APRNs
are not over represented in the complaints received by the
Board. Issues related to improper prescribing practices are
not common. New rules for management of chronic pain
with controlled substances require those APRNs with Drug
Enforcement Administration (DEA) registration and the
ability to prescribe opiates to increase scrutiny of patients in a
variety of ways.

8. Vermont:Vermont first allowed APRNs to practice
autonomously in 2011. Vermont stated that the nursing
board knows of no disciplinary issues that relate specifically = Vermont stated that the nursing board
to APRNs, and knows of no medical malpractice issues.  kmowsofnodisciplinary issues that re-

Vermont does not track information on APRNs that are self- ‘@t specifically to APRNs, and knows
of no medical malpractice issues.
employed.

9. Washington: Based on information provided from this board,
a little over half of advanced registered nurse practitioners
(ARNP) practice in rural counties. In terms of disciplinary
issues, the advanced practice advisor noted that there had only
been 2 or 3 cases of overprescribing controlled substances that
required disciplinary action. Other prescribing issues have
been dealt with by education and limitations on prescriptive
authority. Washington stated that no medical malpractice
issues have arisen as a result of legislation granting ARNPs
autonomy in scope of practice and prescriptive authority for
legend medications and controlled substances.®

¢ Legend medications are state regulated drugs that are not scheduled as controlled
substances.
Performance Evaluation & Research Division | pg. 19




10. Wyoming: The nursing board noted that autonomous practice
began in 2005. The state does not collect information on self-
employment or independent practice. Disciplinary issues
specific to APRNs relate to pain management prescription
practices. There are not any medical malpractice issues
specific to APRNs. Certified registered nurse anesthetists
(CRNAs) were unsuccessful in their attempt this year to
eliminate collaborative practice.

In addition to the boards of nursing, the Legislative Auditor
contacted boards of medicine in the six states that are considered to have
some of the nation’s most expansive nurse practitioner scopes of practice.’
The boards of medicine were asked if there are issues, or concerns that
physicians express or experience in regard to advanced practice registered
nurses who practice and prescribe independently. Two boards of medicine
replied.

1. Arizona Board of Medicine: This board stated “We do not have
any direct knowledge about concerns regarding Autonomous
Nurse Practitioner (s)” and referred us to the nursing board for
complaint information.

2. New Mexico Board of Medicine: The executive director of this
board replied “Once in a while we hear some grumbling about
nurse independent practice, butoverall NM has only benefited from
Advanced Practice Nurses. As far as we know, very few Nurse
Practitioners (as we call them here) are practicing independently.
They are part of a team of practitioners including MDs, DOs, &
PAs. NM, like most states, needs more primary care practitioners
like Nurse Practitioners and Physician Assistants. ... Bottom
line, Advanced Nurse Practitioners are well respected by most
physicians and are hailed by patients.”

Additional Requirements for WV APRN Limited
Prescriptive Authority

The written collaborative agreement with a physician is only one
requirement that the APRN in West Virginia must meet before receiving
limited prescriptive authority. The APRN must complete additional
requirements specific to pharmacology training and federal requirements,
which include:

"These states are Alaska, Arizona, New Hampshire, New Mexico, Oregon and Wash-
ington.

Advanced Practice Registered Nurses

New Mexico Board of Medicine:...”
Bottom line, Advanced Nurse Practi-
tioners are well respected by most phy-
sicians and are hailed by patients.”
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» state licensure (in good standing) as an advanced practice
registered nurse having met national certification;

* completion of undergraduate instruction in pharmacology, and an
advanced pharmacology graduate course with 45 pharmacology
contact hours;

* completion of 15 advanced pharmacology contact hours within
2 years prior to the initial application for limited prescriptive
authority; and

* compliance with federal Drug Enforcement Administration
(DEA) requirements in order to prescribe Schedules III through
V drugs.

West Virginia regulates all medications that are not available
over the counter. Both the state and the federal government regulate
controlled substances. There are five categories of controlled substances,
or “schedules,” which are grouped according to whether they have an
accepted medical use in the United States, their potential for abuse and
the likelihood of dependence when abused. Schedule I drugs have no
medical use and are illegal. Drugs in Schedules II through V have medical
value for use as prescription medications. However, drugs in Schedule 11
are considered to be more dangerous than those in Schedule V. In West
Virginia, APRNs are not permitted to prescribe Schedule II drugs.

The DEA serves as the primary federal agency responsible for
enforcement of the federal Controlled Substances Act (CSA), ensuring that
all controlled substance transactions take place within a “closed system”
of distribution. All legitimate handlers of controlled substances, including
APRN:S, register with the DEA and receive a DEA registration number.
They must maintain strict accounting for all distributions of controlled
substances, or risk suspension or revocation of their registration.

Training Requirements Vary Among Medical Practitioners

The Legislative Auditor reviewed the variation in state education
requirements between allopathic (MD) and osteopathic (DO) physicians,
dentists, physician assistants and advanced practice registered nurses,
all of whom can prescribe controlled substances and other medications.
Both PAs and APRNs are considered mid-level medical practitioners
but they are trained to assume different roles. PAs function under the
close supervision of a physician, while APRNSs are trained to function as
independent practitioners, with a broader scope of practice depending on
specialized training. Educational requirements for professional licensure
vary, in addition to the length of educational degree programs and the
specific education requirements in state code for pharmacology training.

Drugs in Schedule II are considered
to be more dangerous than those in
Schedule V. In West Virginia, APRNs
are not permitted to prescribe Sched-
ule 11 drugs.

All legitimate handlers of controlled
substances, including APRNSs, regis-
ter with the DEA and receive a DEA
registration number.
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Of the two non-physician practitioners shown in Table 2, the PA
not only works in a physician-supervised setting but also must have two
years of patient care experience before applying for prescriptive authority.
The APRN is not required to be supervised in order to practice, and is
not required to demonstrate two years of patient care experience before
obtaining prescriptive authority. The single standard in the licensure
requirement for all five medical practitioner categories is the successful
completion of a national certification examination in their respective

Advanced Practice Registered Nurses

fields.
Table 2
West Virginia Healthcare Practitioner Requirements for
Education, License, and Scope of Prescriptive Authority
el National Prescriptive
Practitioner | Practitioner semester BS/ | Master | Doctorate 1yr* . : p.
. . Certification Authority
Type Title hours BA 4 yrs Residency
Exam
college
Allopa.thic No
Physician ° ° ° ° Limitatio
(MD) ions
Osteopathic
- oo No
Physician Physician ° o o ° Limitations
Practitioner | (DO)
No
. Limitations
Dentist (DDS) ° ° ° (w/n scope of
practice)
Advanced 1.8
Practice Limitations *
. o months °
Non- Registered - (w/n scope of
Physi.ci‘an Nurse (APRN) M) practice)
Practitioner
]
Physician
Assistant (PA) ° (24-28 ° Limitations+
months)
Source: Legislative Auditor review of educational requirements from all state colleges and universities offering training for the
five categories of prescribing practitioner.
*Advanced Training following graduation from medical school.
© Standard 4-yr BS/BA or Master in Physician Assistant Studies
NAPRN limitations: DEA controlled substance Schedules 111 to V; other limitations on non-controlled substance prescription
drugs.
+PA limitations: 72 hr supply from DEA Schedule III and smaller of 90 dosage units or 30 day supply from Schedule IV and V;
after 2 yrs patient care experience

In Table 2, the admission and graduation requirements of the
state institutions offering physician training, dentist training, physician
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assistant training and advanced practice registered nurse training were
reviewed. The educational programs are offered by West Virginia
University, Marshall University, the WV School of Osteopathic Medicine,
West Liberty University, Alderson-Broaddus College, the University of
Charleston and Wheeling Jesuit University.

In order to analyze one aspect of public protection, the Legislative
Auditor reviewed current disciplinary information against the two
main types of mid-level medical practitioners, physician assistants and
advanced practice registered nurses from the National Practitioner Data

Bank.® Table 3 shows this information.

Table 3
Adverse Actions* Against Mid-Level Medical Practitioners in
Independent Practice States Compared to West Virginia

State

Adverse

Adv?nced Practice Actions in Ph)fsician Ad.verse Actions
Registered Nurses CY2012 Assistants in CY2012
Alaska 780 2 506 0
Arizona 5,495 2 2,248 15
Colorado 3,184 0 2,289 12
Hawaii 912 1 329 0
Idaho 658 1 662 1
Towa 1,329 1 1,123 3
Maine 1,088 2 737 4
Montana 553 0 504 1
New Hampshire 1,675 1 556 1
New Mexico 1,969 0 714 4
North Dakota 475 1 289 0
Oregon 2,283 9 1,224 5
Rhode Island 690 4 399 2
Vermont 500 1 379 3
Washington 5,458 4 2,611 10
Wyoming 423 0 247 1
Total Adverse Actions 29 62
West Virginia 2,149 0 713 8

Sources: The National Practitioner Data Bank. APRN census from Nursing Board websites and the Henry J.
Kaiser Family Foundation. PA census for 2013 from the American Academy of Physician Assistants.

*The Data Bank defines adverse action as (1) an action taken against a practitioner's clinical privileges or
medical staff membership in a health care facility, or (2) a licensure disciplinary action.

8The National Practitioner Data Bank is an information clearing house created by Con-
gress and housed in the U.S. Department of Health and Human Services, Health Re-
sources and Services Administration. Information is compiled from a variety of state

and federal sources.
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Physician assistants, directly supervised by physicians and
generally fewer in number in each state than APRNs, have been in
involved in more adverse actions, either being disciplined by their
respective regulatory board, or having practice privileges or medical
staff membership removed in the past year. APRNs show far fewer
adverse actions. Colorado, Montana, New Mexico and Wyoming show
no actions against APRNs in CY 2012. The experience of these 16 states
does not show an increase in the risk of harm to the public from APRN
autonomous practice.

Nationally APRNs Provide Safe Treatment

The Legislative Auditor reviewed national information relating
to the four categories of APRNs and concludes that APRNs provide safe
and effective treatment within their scope of practice.

1. Certified Nurse Practitioners (CNP)

Certified nurse practitioners comprise the largest segment of
APRNSs nationally and in West Virginia. The CNP provides a wide range
of preventive and acute health care services, ranging from taking health
histories and providing physical examinations, diagnosing and treating,
interpreting laboratory results, prescribing and managing medications and
providing health teaching and counseling to prevent illness and maintain
health.

The research review by the NGA, conducted specifically on
research relating to nurse practitioners, suggests they can perform many
primary care services as well as physicians, and that there is equal or higher
patient satisfaction. The areas in which nurse practitioners provided at
least equal quality of care to physicians were in patient satisfaction, time
spent with patients, prescribing accuracy, and the provision of preventive
education. Studies that were reviewed of patient care concluded that nurse
practitioners are capable of successfully managing chronic conditions in
patients suffering from hypertension, diabetes, and obesity as evidenced
by physiological measures of patient outcomes such as decreased
cholesterol, blood pressure and weight.

None of the studies in the NGA’s research literature review
raise concerns about the quality of care offered, and most studies
showed that nurse practitioners provided care that is comparable to
physicians on several process and outcome measures. The studies also
suggest that nurse practitioners may provide increased access to care.
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2. Certified Nurse Midwives (CNM)

Certified nurse midwives are educated in nursing and midwifery.
They provide primary healthcare to women of child-bearing age, including
prenatal care, labor and delivery care, care after birth, gynecological
exams, newborn care, family planning, menopausal management, and
counseling in health maintenance. CNMs attend more than 7 percent of
all births in the United States; over 95 percent of these are in hospitals.

Various research studies conclude that CNMs provide a safe and
viable alternative to maternity care in the United States, particularly for
low-to-moderate-risk women. Low-risk patients in Washington State
were found to have received fewer obstetrical interventions than similar
patients cared for by family physicians and obstetricians, especially lower
cesarean rates and resource use. In a different study, nurse midwives had
statistically significant fewer infant abrasions, perineal lacerations, and
complications; higher patient satisfaction with care; and lower hospital
and professional fee charges. Finally, high-risk women in an inner-city
hospital were compared with all U. S. deliveries for a one year period
and CNMs were found to be able to provide safe care to these high-risk
patients.

3. Certified Registered Nurse Anesthetist (CRNA)

A CRNA is a registered nurse who is educated to engage in
nurse anesthesia. CRNAs administer more than 34 million anesthetics
in the United States each year. CRNAs practice in every setting where
anesthesia is available and are the primary providers of anesthesia care
in rural America. They administer every type of anesthetic, and provide
care for every type of surgery or procedure, from open heart to cataract
to pain management. CRNAs provide anesthesia in collaboration with
surgeons, anesthesiologists, dentists, podiatrists, and other qualified
healthcare professionals. CRNAs practice in every setting in which
anesthesia is delivered: traditional hospital surgical suites and obstetrical
delivery rooms; critical access hospitals; ambulatory surgical centers; the
offices of dentists, podiatrists, ophthalmologists, plastic surgeons, and
pain management specialists.

Few studies have been conducted on anesthesia outcomes perhaps
due to a 1988 study by the Centers for Disease Control and Prevention
that concluded that anesthesia-caused mortality and severe morbidity
were too low to warrant a broader study. In general, anesthesia related
accidents are infrequent due to improvements and technological and safety
measures developed over the past 40 years. However, in recent years
a 2003 study assessed surgical patients’ safety with regard to CRNAs
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versus anesthesiologists.” The study reviewed 404,194 anesthesia cases
across 22 states, finding no statistically significant difference in the
mortality rate for CRNAs and anesthesiologists working together versus
working individually. The researchers concluded that inpatient surgical
mortality is not affected by whether the anesthesia provider is a CRNA
or an anesthesiologist.

4. Clinical Nurse Specialists (CNS)

The CNS is a clinician in a specialized area of nursing practice by
population (pediatrics), setting (critical care), disease (cardiovascular), or
type of problem (wound or pain). The CNS provides both health promotion
and maintenance through assessment, diagnosis, and management of
acute and chronic patient problems that includes both pharmacologic and
non-pharmacologic interventions. The CNS also provides prenatal care,
preventive and wellness care, behavioral health care and care for chronic
conditions. Numerous studies show that clinical nurse specialists have had
good results in reducing employer health care costs, reducing the costs of
chronic condition care, preventing hospital acquired conditions, reducing
the lengths of stay in acute and community based settings, improving
mental health management, and preventing hospital readmissions.

There are 2,149 advanced practice registered nurses in West
Virginia as of November 2013. Table 4 shows the number of licensees
by category listed in the most recent Nursing Board Annual Report.

Table 4
West Virginia Advanced Practice Registered Nurses
Category Licenses
Certified Nurse Practitioners (CNP) 1,156
Certified Nurse Midwives (CNM) 67
Certified Registered Nurse Anesthetists (CRNA) 753
Clinical Nurse Specialists (CNS) 42

Source: The West Virginia Board of Examiners for Registered Professional Nurses

Adverse Actions against West Virginia APRNs Reviewed

Since the first request by the Applicant is to remove the written
collaborativeagreementbetweenthe APRN andaphysician, the Legislative
Auditor analyzed the safety of APRN practice in West Virginia by

? Pine, M, Holt, KD, Lou, YB. Surgical mortality and tvpe of anesthesia provider. AANA
J. 2003 April: 71, 109-16.
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Numerous studies show that clinical
nurse specialists have had good re-
sults in reducing employer health care
costs, reducing the costs of chronic
condition care, preventing hospital
acquired conditions, reducing the
lengths of stay in acute and commu-
nity based settings, improving mental
health management, and preventing
hospital readmissions.
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reviewing prescribing complaints against APRNs and medical malpractice
court cases. While national research indicates that APRNs provide safe
treatment and prescribing accuracy, decisions to make changes to state
code should be informed by examination of the practice of state APRNs.

Prescribing Complaints

The Legislative Auditor requested information from the Nursing
Board on prescribing complaints against advanced practice registered
nurses for the time period from CY 1990 through CY 2013. The
Nursing Board stated that 30 complaints had been filed between 1992
and 2013. Over this time period, 13 complaints have been dismissed.
Of the remaining prescribing complaints, five complaints relate to an
APRN prescribing medications that should not have been prescribed, or
prescribing without a DEA number. In addition, 7 prescribing complaints
resulted from an APRN prescribing either after failing to renew an existing
collaborative agreement, or prescribing after a collaborative agreement
had terminated. Four of these 7 APRNs were assessed a non-disciplinary
fine and administrative costs, and three APRNs signed agreements
placing their RN license on probation. Of the remaining complaints one
was denied initial prescriptive authority related to legal probation and
five are still pending.

Medical Malpractice

The Legislative Auditor requested a legal search for medical
malpractice cases against advanced practice nurses in all roles from 1993
through July 2013. The legal staff in Legislative Services found four
cases from publicly available records. Legal staff explained that these are
appellate cases, and that a review of any other cases, such as those cases
only going to circuit court, and not being appealed, is not practical.

Two cases, in 2003 and 2005 involved two different nurse
anesthetists or CRNAs. In the 2003 case, the nurse anesthetist settled
with the patient prior to a trial. The 2005 case was dismissed, and later on
appeal remanded for further proceedings. There was no further information
available on the case. Certified nurse midwives were involved in the other
two cases. In a 2001 case, a CNM, county health department, hospital
and physician were alleged to have failed to diagnose and treat a breast
cancer. A trial found for the patient in this case. A 2013 case that went to
trial alleged the use of a prescription oral contraception contributed to the
death of a patient. However, a jury found in favor of the CNM and the
physician. There were no cases found that involved either clinical nurse
specialists or nurse practitioners.

While national research indicates that
APRNs provide safe treatment and
prescribing accuracy, decisions to
make changes to state code should be
informed by examination of the prac-
tice of state APRNs.
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In 21 years, the safety record that can be documented shows that
APRNSs have been involved in four medical malpractice appellate court
cases and received 30 complaints related to prescribing practices. Of the
court cases, only one was specifically related to a prescription medication.
In that case a jury found in favor of the CNM and the physician. Of the
complaints, the majority related to administrative failures by the licensee.
From the information provided, it was not possible to determine if any
complaints related to actual errors in prescribing.

APRN Medical Malpractice Analysis Report, Rates and
Paid Claims

Medical malpractice paid claims, analyses by insurers and rate
trends also provide some information on the safety of APRN practice. The
Legislative Auditor was not able to find any reports that tracked medical
malpractice claims to autonomous practice by APRNs. However, the
Legislative Auditor contacted the senior vice president for the healthcare
division of AON Affinity, one of the nation’s largest insurers of nurse
practitioners. AON provides nurse practitioner liability insurance through
a CNA partnership with the Nurse Service Organization (NSO) which
writes about 19 percent of the liability coverage for nurse practitioners
in the United States. The senior vice president notes that NSO works
to keep a national pricing structure due to the small population of NPs
in some states. He stated that rates have doubled over the past 10 years
from an average rate of $500 to $600 per year to an average of $1,400+
per year. He explained this by stating:

“...technically, its because we are seeing increasing
severity of indemnity payments as well as the increasing
frequency of claims therefore demanding rate increases.
However, what we at NSO feel has been driving this
includes: the physician shortage, less MDs moving into
family practice, thus helping to fuel the demand/growth of
NPs as a profession, which has then allowed NPs to act
as a primary care provider. This greater exposure has led,
as well as the greater number of NPs to increased claims
and thus rates. However, by comparison, NPs rates are
far less than a family practice MDs rates.”

CNA/NSO also analyzes its paid malpractice claims to provide
information and risk control recommendations to nurse practitioners.
The 2012 analysis provides information for paid claims from CY 2007
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through December 31, 2011. The total amount in paid claims by CNA/
NSO for its covered nurse practitioners in all states during this period was
$44,370,490. The average paid indemnity claim increased from $186,282
to $221,852 during this time period. The most frequent allegations against
nurse practitioners involved:

» failure to diagnose, and delay in making the correct diagnosis (43
percent),

» failure to provide the proper treatment and care (29.5 percent),
and

» errors in medication prescribing (16.5 percent).

The most common prescribing errors were analyzed in the CNA/
NSO report. The highest percentage of the most common errors (4.5
percent) was in a failure to recognize contraindication and/or know
the adverse interaction among ordered medications. The improper
prescribing and/or management of anticoagulants followed at 3 percent
of claims. Prescribing the wrong medication, prescribing the wrong dose
and the improper prescribing and management of controlled drugs each
constituted 2.5 percent of the closed claims of prescribing errors. The
remaining 1.5 percent of prescribing errors was not analyzed.

Review of APRN malpractice insurance rates

The Legislative Auditor requested information on medical
malpractice rates for APRNs from West Virginia and the 16 states where
APRNs have autonomous practice. This request was made in order to
determine whether there had been a change in rates between CY 2003
and 2013 that might reflect increasing medical malpractice claims. Eight
states responded, but only three responses contained historical data to
show rate changes. They were West Virginia, Alaska and Oregon. The
states included rate information for all carriers of this type of insurance.
The following information was gained.

* Alaska. Alaska provided 10-year historical rate information from
four insurers: American Casualty, Continental Casualty, Medical
Insurance Exchange of California (MEIC) and Norcal Mutual. The
rate information showed rate increases and rate decreases, so that no
trend could be established for Alaska.

* Oregon. Oregon’s historical rate information was variable among 10
insurers, and the longest span of time was 6 years with Continental
Casualty. This insurer showed a rate increase of 5 percent over 6
years. The rate information for the other companies showed rate
increases and rate decreases so that no trend could be established for
Oregon.

The most common prescribing errors
were analyzed in the CNA/NSO re-
port. The highest percentage of the
most common errors (4.5 percent) was
in a failure to recognize contraindica-
tion and/or know the adverse interac-
tion among ordered medications.
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*  West Virginia. West Virginia provided rates for 7 insurers but
historical data for only one insurer, American Casualty. The historical
data covered 11 years, and showed rates at $761 in 2002 increasing to
$1,784 in 2013, for an NP in employed in family practice. For a self-
employed NP in family practice the rate was $761 in 2002 increasing
to $2,540 in 2013. These were much higher increases than those seen
in Alaska and Oregon.

The Legislative Auditor concluded that due to the lack of response
by the 16 states, trend information for insurance rates was not able to be
established.

Comparison of West Virginia paid medical malpractice claims

The Legislative Auditor reviewed the safety of the practice
of West Virginia APRNs by reviewing annual data of the number and
the respective aggregate dollar amounts of paid medical malpractice
practice claims by all insurers for four types of medical practitioners.
These comparisons are seen in Tables 5 and 6. Both paid claims tables
reflect small numbers and amounts of medical malpractice claims paid
for West Virginia APRNs and PAs. APRNs, PAs, MDs and DOs medical
malpractice paid claims were compared for the time period from CY 2002
through 2012 in Table 5.

The Legislative Auditor concluded
that due to the lack of response by the
16 states, trend information for insur-
ance rates was not able to be estab-
lished.

Table 5
West Virginia Medical Malpractice Claims Paid CY 20022012
Medical Practitioners Number of Paid Claims | Amount of Paid Claims in Millions
APRNSs 16 $8.63
PAs 9 $3.43
DOs 109 $32.15
MDs 1,095 $227.34

Source: National Practitioner Data Bank Medical Malpractice Payment Reports

Table 5 extends over a 10 year period, aggregating the amounts
of paid claims. The year that a claim is paid does not reflect the year
that the claim was filed, and claims are generally filed at some time prior
to payment. The Legislative Auditor also reviewed the paid medical
malpractice claims data for CY 2012. This information is shown in Table
6.
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Table 6

West Virginia Medical Malpractice Claims Paid in CY 2012

Medical Practitioners Number of Paid Claims Amount of Paid Claims in Millions
APRNs 0 0
PAs 0 0
DOs 11 $2.78
MDs 61 $12.41

Source: National Practitioner Data Bank Medical Malpractice Payment Reports

The review of the medical malpractice paid claims report for
CNA/NSO shows that prescribing error comprises 16.5 percent of all
paid claims nationally for this major insurer of nurse practitioners. In
West Virginia, APRNs show no medical malpractice paid claims for any
type of practice problem in CY 2012; over the past 10 year period, there
have been 16 medical malpractice paid claims totaling $8.63 million. The
Legislative Auditor acknowledges that the comparison between rates for
mid-level practitioners and physicians reflects the differing liabilities
between the practice of primary care and of specialties, including
obstetrics and surgery.

Conclusion

The Legislative Auditor’s review does not find any apparent public
safety issues with the prescribing and clinical practice of experienced
APRNs. However, there are oversight issues with the written collaborative
agreement that need to be addressed legislatively. The Legislative Auditor
concludes the present requirement in state code for written collaborative
agreements does not provide for standardization in terms of physician
review and evaluation of prescribing practice, or in terms of the number
of agreements that either a physician or an APRN shall enter into. Once
collaborative agreements are established, there is no audit of the written
collaborative agreements to determine if physicians are conducting the
review of prescribing and clinical performance according to the terms
of the written agreement. Further, written collaborative agreements do
not take into account the clinical or prescribing experience of advanced
practice registered nurses. Finally, the written collaborative agreement is
difficult to obtain for APRNs who are self-employed, especially in rural
areas of the state.

The Legislative Auditor is concerned about the impact of the
collaborative agreement requirement on access to crucial primary and
preventive health care for rural West Virginians. While the lack of
standardization and absence of any official review process reinforces the
Applicant’s argument that the collaborative agreement is unnecessary,
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the Legislative Auditor finds that some degree of clinical supervision
and collaboration is appropriate for inexperienced APRNs. In addressing
the Applicant’s request to eliminate the written collaborative agreement
requirement as a prerequisite to the APRN obtaining limited prescriptive
authority, the Legislative Auditor finds that the written collaborative
agreement requirement for advanced practice registered nurses should be
revised in code and rule, and may be removed when certain conditions
are met.

Recommendations

1. The Legislature shouldrevise the statute to allow Advanced Practice
Registered Nurses in U.S. Department of Health and Human
Services, Health Resources and Services Administration (HRSA),
designated Health Professional Shortage Areas (HPSA), with five
years of clinical prescribing experience, a recommendation from his
or her collaborative physician and no actions against their licenses
to prescribe and practice independently, without a collaborative
agreement. The Legislature, as a part of such a statutory change,
should authorize the Board of Medicine to license those Advanced
Practice Registered Nurses who want prescriptive authority to
practice independently without a collaborative agreement.

2. The Legislature should revise the statute to move responsibility
for prescriptive authority licensure of independently practicing
Advanced Practice Registered Nurses from the West Virginia
Board of Examiners for Registered Professional Nurses to the
West Virginia Board of Medicine.

3. The Legislature should amend the statute to direct the West Virginia
Board of Medicine to promulgate Legislative Rules developing a
standardized written collaborative agreement as well as a review
process for those written collaborative agreements. The statute
should allow for agreements to be entered into by both allopathic
(MD) and osteopathic (DO) physicians.

4. The Legislature should direct the Board of Medicine to promulgate
Legislative Rules creating an application process and criteria for
prescriptive authority licensure of Advanced Practice Registered
Nurses with five or more years of clinical experience.

5. If implemented, the Legislature should consider reviewing the
impacts of these actions upon the public health and safety in five
years.
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FINDING 2

The Requirement for a Collaborative Relationship Between
Certified Nurse Midwives and Physicians Should Remain.

Summary

In Finding 2, the Legislative Auditor considered the Applicant’s
request to remove the requirement in state code for a collaborative
relationship between a certified nurse midwife and a physician. This
requirement should remain in Code as it is a reasonable expectation for
the protection of the public.

Collaborative Relationship of a Nurse Midwife to a
Physician

The Applicant, in addition to requesting the removal of the written
collaborative agreement for prescribing authority, presented proposed
legislation that removes §30-15-7 from Code. West Virginia Code §30-
15-7 requires the APRN who is a certified nurse midwife to practice in a
collaborative relationship with physicians trained and practicing in fields
that directly relate to obstetrical and gynecological care. WVC §30-15-7
states:

The license to practice nurse-midwifery shall entitle
the holder to practice such profession according to the
statement of standards of the American college of nurse-
midwives, and such holder shall be required to practice
in a collaborative relationship with a licensed physician
engaged in family practice or the specialized field of
gynecology or obstetrics, or as a member of the staff of any
maternity, newborn or family planning service approved
by the West Virginia department of health and human
resources, who, as such, shall practice nurse-midwifery
in a collaborative relationship with a board-certified or
board-eligible obstetrician, gynecologist or the primary-
care physician normally directly responsible for obstetrical
and gynecological care in said area of practice.

The Legislative Auditor requested a legal opinion regarding this
section of code, and whether it establishes a requirement for general
midwife practice that is separate from the requirement for a written
collaborative agreement for prescriptive authority for certified nurse
midwives in §30-15-7a. The opinion of legal staff of Legislative Services
is that this is a distinct section of state code and should not be construed
to be the same as the requirement for a written collaborative agreement
for prescriptive authority for CNMs.

The opinion of legal staff of Legisla-
tive Services is that this is a distinct
section of state code and should not
be construed to be the same as the re-
quirement for a written collaborative
agreement for prescriptive authority
for CNMs.
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Conclusion

The Applicant argues that all APRNs are trained to practice
autonomously and that requirements for collaboration are not necessary as
allfourroles of APRNs are trained to identify situations where collaboration
is necessary. However, while §30-15-7 does not require that a written
agreement or any other proof of the collaborative relationship between
the CNM and a physician be demonstrated, it states a clear expectation
of the CNM. This is an expectation that is prudent, and reasonable for
the protection of the public. Therefore, the Legislative Auditor finds that
the requirement for certified nurse midwives to establish a relationship to
collaborate with physicians trained and practicing in fields that directly
relate to obstetrical and gynecological care should remain in Code.

Recommendation
6. The Legislature should continue WVC §30-15-7 requiring the
establishment of a collaborative relationship between a certified

nurse midwife and a physician practicing in fields that directly
relate to obstetrical and gynecological care.
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FINDING 3

TheLegislativeAuditor Recommends Retaining Limitations
on Advanced Practice Registered Nurse Prescriptive
Authority by Retaining the Current Restricted Drug
Formulary.

Summary

In Finding 3, the Legislative Auditor considered the request to
remove all restrictions to prescribing medications. This would involve
removing drug formulary limitations imposed on the prescriptive
authority of advanced practice registered nurses. The Legislative Auditor
considered whether the public benefits or is harmed by the drug formulary
restrictions remaining in place. The restrictions to the drug formulary
were revised in rule as recently as June 12, 2013. The Legislative Auditor
concludes that the limitations on prescriptive authority imposed by the
restricted drug formulary provide an important layer of public protection
and should be maintained.

Request to Expand Medication Prescribing

Intheapplicationthe Applicantrequests an expansion ofmedication
prescribing to allow APRNSs to prescribe and monitor medications based
on best practice evidence. The Applicant argues that the current law
is convoluted and cumbersome and does not allow for appropriate and
timely prescribing of medication for primary care patients. The Applicant
notes that the current law restricts the kind and amount of medications
that the APRN may prescribe. The Applicant gives examples of current
rheumatoid arthritis therapies, pain medications and certain endocrine  The restrictions to the drug formulary
treatments that are common primary care prescriptive interventions.  were revised in rule as recently as
The Legislative Auditor evaluated this request to determine whether the ~— June 12, 2013.
public benefits from the current restrictions in the drug.

Exclusionary APRN Prescription Formulary Detailed in
WYV Code and Rule

WVC §30-7-15a (c) lays out restrictions to APRN prescribing
authority. APRNs are not allowed to prescribe from Schedules I and
IT of the Controlled Substances Act (which include opiates and other
pain medications) and are limited to a 72 hour supply (no refills) from
Schedule III. APRNs are not allowed to prescribe antineoplastics,
radiopharmaceuticals, general anesthetics, and MAO inhibitors.'> MAO
inhibitors are used in the treatment of depression and neurological
disorders such as Parkinson’s disease.

10 Except when in a collaborative agreement with a psychiatrist.
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APRNSs can prescribe an annual supply of any medication (with
the exception of controlled substances) prescribed for the treatment of
a chronic condition, other than chronic pain management. A chronic
condition is defined as a condition which lasts three months, generally
cannot be prevented by vaccines, can be controlled but not cured by
medication and does not generally disappear. These conditions, with
the exception of chronic pain, include but are not limited to arthritis,
asthma, cardiovascular disease, cancer, diabetes, epilepsy and seizures,
and obesity.

WVC §30-7-15a (c¢) requires the Nursing Board to promulgate
legislative rules governing the eligibility and extent to which an APRN
may prescribe drugs. “Such rules shall provide... a state formulary
classifying those categories of drugs which shall not be prescribed by
advanced practice registered nurse(s) ....” Over the years, the restrictions
in the drug formulary for APRNs have been revised. The most current
revision was in 2013. This revision followed public meetings held by the
Nursing Board. The rule revision received input from the West Virginia
Medical Association, the West Virginia Board of Medicine and the West
Virginia Board of Pharmacy. APRNs are currently required to have a
written collaborative agreement with a physician in order to prescribe.
Drugs excluded from APRN prescriptive authority are listed in legislative
rule §19-8-5 which can be seen in Appendix B.

Concerns Related to Expanding the Formulary

The Legislative Auditor solicited comments from professional
groups and organizations that could be considered stakeholders in the
impact of the APRN application to expand the scope of practice. The
following entities were contacted: the West Virginia Board of Medicine,
the West Virginia Board of Osteopathic Medicine, the West Virginia Board
of Pharmacy, the West Virginia Board of Dentistry, the West Virginia
Board of Optometry, the West Virginia State Medical Association, the
West Virginia Academy of Family Physicians, and the Department of
Health and Human Resources Bureau for Public Health. Comments
are contained in Appendix C. Physicians and dentists raised differing
concerns related to expanding the drug formulary. Summaries of both
groups’ concerns follow.

* Prescription medication concerns: Many physicians’ groups
questioned the training and education of APRNs to prescribe
controlled substances. Most noted that the removal of limitations
on Schedule II and III controlled substances could exacerbate
the drug diversion problem in West Virginia. The state currently
holds the distinction of having the most drug overdose deaths, the
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majority of which are from prescription drugs, of any state in the
nation.

* Dental Practice Act concerns: The West Virginia Board of
Dentistry noted that the Dental Practice Act was revised in the
2013 legislative session, and significant modifications were made
to the section covering the administration of anesthesia in dental
settings. The APRN designation of certified registered nurse
anesthetist (CRNA) is impacted in that many dentists employ
CRNAs to administer anesthesia in their offices. The Dental Board
noted that expansion of prescriptive authority for CRNAs may
have unintended consequences. If CRNAs are given an expanded
scope to prescribe anesthesia, this could afford an opportunity for
dentists to avoid the requirements of the new legislation. The X . ;

. . sion of prescriptive authority for
Dental Board suggested that it would be prudent to wait at least  ~pn 4 m ay have unintended conse-
a year to evaluate the effects of the modifications to the Dental  gyences.
Practice Act before expanding the prescribing scope of APRNS.

The Dental Board noted that expan-

In response to the pharmacology education concerns raised
by physician stakeholders, the Legislative Auditor examined the
pharmacology coursework requirements and continuing education
requirements in state code for practitioner licensure, and prescriptive
authority and renewals. They are found in Table 7.
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Table 7

West Virginia Healthcare Practitioners
Pharmacology Specific Education Requirements

Practitioner Type Practitioner Title

Pharmacology Coursework
in completing degree(s)

Continuing Education

Allopathic Physician (MD)

Doctoral: (WVU) 7 semester
hours (Marshall) 12 semester
hours

e Drug Diversion Therapy: 3 hours

in previous two year period

Physician : - R
y .. Osteopathic Physician Doctoral: (SOM) 9 semester e Drug Diversion Therapy: 3 hours
Practitioners . . .
(DO) hours in previous two year period
Dentist (DDS) Doctoral: 5 semester hours * Drug Diversion Therapy: 3 hours

in previous two year period

Advanced Practice
Registered Nurse (APRN)

Non-Physician
Practitioners

Undergraduate: 1 course

Graduate: 3 semester hours*

e Initial License: Advanced

e Renewal License: Pharmacology

e Drug Diversion Therapy: 3 hours

Pharmacology: 1 semester hour
in previous two year period

Minimum 8 contact hours (about
half of a semester hour)

in previous two year period

Physician Assistant (PA)

4 semester hours

e Rational Drug Therapy:10 clock

e Drug Diversion Therapy: 3 hours

hours in previous two year
period

in previous two year period

Assistants.

Source: West Virginia University School of Medicine Education Requirements, Marshall University School of Medicine,
West Virginia School of Osteopathic Medicine, Legislative Rules, National Commission on Certification of Physician

*Board of Examiners for Registered Professional Nurses define 15 contact hours as 1 semester hour.

West Virginia laws and rules governing the practice of physicians
and dentists are non-specific as to the number of pharmacology-specific
educational hours to be completed as part of their degree work.!"' However,
the laws and rules governing the practice of APRNs and PAs stipulate
the number of pharmacology-specific educational hours these mid-level,
non-physician practitioners must complete as part of their degree work.

"The varying number of pharmacology semester hours offered in different state medi-
cal programs do not reflect additional pharmacology information integrated into the

physician’s clinical training.
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In response to the drug diversion concerns raised, the Legislative
Auditor reviewed actions taken by the DEA against West Virginia DEA
registration numbers from medical practitioners between CY 2002 and
CY 2012. In this period, DEA took actions to suspend or revoke the
registration numbers of 10 MDs, and 4 DOs, but no DEA actions were
taken against West Virginia APRN or PAregistrations. The 16 autonomous
practice states report that while there are few complaints against APRNSs,
they do experience some problems related to pain medication prescribing
(involving controlled substances). A total 13 DEA actions have been
taken against APRN registration numbers in these states over a 10 year
period.

Restrictions in the APRN Drug Formulary Provide
Protection for the Public

Additionally, there is an MAO-specific provision in legislative
rule for the restricted drug formulary. The requirement is for a
collaborative agreement with a psychiatrist in order to prescribe MAO
inhibitors. The Legislative Auditor concludes that the requirement of a
collaborative agreement with a psychiatrist should remain, despite the
recommendation in Finding 1 to relax the collaboration requirement
when certain conditions are met. For all other prescribing, such as the
annual supply of any drug prescribed for a chronic condition that is not
pain management, the limited drug formulary provides a layer of public
protection in that it is specific and detailed in regard to medications that
are either limited, or not allowed to be prescribed by APRNs. While
APRN prescribing practice in West Virginia appears to be safe, given
that the state is currently struggling with the multiple problems of drug
abuse and prescription drug overdose deaths, this does not appear to be an
appropriate time to relax the restrictions of the current drug formulary.

Conclusion

The restricted prescriptive formulary for APRNs provides a
layer of protection to the public if the written collaborative agreement
is removed. APRNs are trained to recognize and to treat common health
problems, monitor specific chronic conditions, provide preventive care
and educate patients. Self-employed APRNs are able to function with the
current prescriptive restrictions. When a condition requires medications
beyond the APRN’s prescriptive authority, the APRN can refer patients to
a physician. It is the opinion of the Legislative Auditor that the human
and economic costs of prescription drug abuse and addiction in West
Virginia are too high. Expanding the number of practitioners able to
prescribe Schedule II narcotics is adverse to the public health and interest.

For all other prescribing, such as the
annual supply of any drug prescribed
for a chronic condition that is not
pain management, the limited drug
formulary provides a layer of public
protection in that it is specific and
detailed in regard to medications that
are either limited, or not allowed to be
prescribed by APRNs.
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Therefore, the Legislative Auditor concludes that limitations through a
restricted drug formulary should remain.

Recommendations

7. The Legislature should not expand the limited prescriptive
authority for Advanced Practice Registered Nurses by removing
restrictions in the APRN drug formulary at the present time.

8. The Legislature should continue to require collaborative
relationships between a psychiatrist and an APRN for the
prescription of MAQO inhibitors.

Advanced Practice Registered Nurses
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FINDING 4

The Request for the Addition of the Same Signatory
Authority as Physicians on All Health Care Documents
Is Too Broad and Non-Specific to Be Evaluated by the
Legislative Auditor.

Summary

The Legislative Auditor was not able to provide an evaluation on
the Applicant’s request to provide Advanced Practice Registered Nurses
with global signature authority. The proposed legislation would allow
APRNSs the same signature authority as physicians wherever physicians
are required to sign documents. The Applicant did not provide a list of
the signature authority documents that APRNs want to be able to sign.
Therefore, the Legislative Auditor was not able to provide an analysis
of whether to grant global signature authority to Advanced Practice
Registered Nurses.

Request for Global Signature Authority

In the application, the Applicant requests an expansion of practice
to include the ability to sign documents related to patient care. The
Applicant notes that West Virginia law does not consistently support the
APRN:Ss ability to sign health related documents, such as death certificates,
Do Not Resuscitate Orders, or certain Handicap Supportive Services. The
Applicant makes the request that whenever any law or regulation requires
a signature, certification, stamp, verification, affidavit or endorsement by
a physician, it is important that it also be deemed to include a signature,
certification, stamp verification, affidavit or endorsement by a nurse
practitioner. The Applicant does not provide a specific list of documents
for the analysis.

Proposed Change to Existing West Virginia Code

The Applicant proposes the following language be inserted in a
new section, §30-7-15d, of state Code.

Allowance of APRNSs for global signatures on patient care
documentations. _(a) Whenever any law or regulation
requires a_signature, certification, stamp, verification,
affidavit _or endorsement by a physician, it shall be
deemed equal to include a signature, certification, stamp,
verification, affidavit or endorsement by an advanced
practice registered nurse.

The Applicant makes the request
that whenever any law or regulation
requires a signature, certification,
stamp, verification, affidavit or en-
dorsement by a physician, it is impor-
tant that it also be deemed to include
a signature, certification, stamp veri-
fication, affidavit or endorsement by a
nurse practitioner.
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Specific Information Not Provided

The Legislative Auditor was asked to provide an analysis
of whether the APRNs should be granted global signatory
authority for healthcare documents. The Applicant lists three
examples, death certificates, Do Not Resuscitate orders and
various handicapped accessible documentations. Some states
allow APRNSs to sign death certificates. In West Virginia, the
Office of Vital Statistics in the Bureau for Public Health notes
that it would not oppose a change allowing APRNSs to have the
ability to sign death certificates.

Aside from the three examples given, there was no list
attached to the application. Based on the scope of practice
authorities for APRNSs listed by Barton Associates!?, which shows
that West Virginia APRNSs can sign some handicapped documents,
this request is not only non-specific but also confusing. The
Legislative Auditor does not know whether there are three
documents, or a much larger number of documents that would be
affected by global signatory authority. Lacking a detailed list of
the specific documents, it is not possible to provide an analysis.
It may be that this request has merit, but the information provided
was too limited.

2 Barton Associates, an agency supplying temporary physicians, CRNAs and CNPs
created an interactive graphic based on The Pearson Report 2012, (an annual report
on state laws) to provide information on the varied authorities under different states’

APRN scope of practice laws.
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Appendix A
States That Allow APRNs to Practice and Prescribe Independently
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Appendix B
Legislative Rule I9CSR8 - Limited Prescriptive Authority for

Nurses in Advanced Practice
19CSRE

TITLE 1%
LEGLISLATIYE RELE R 3PN
REGISTERED PLLOFESSIONAL NITRSFS : e b

L

EFRIES 8 :
LIMITED PRESCRIPTIVE AUTITORITY FOR NURSES IN ADYANCED PRACTICE -

E19-R-1. General.

1.1. Scame. — This nile esbablishes the requirements whoreby the Tunerd authosizes qualified
giarsen b advanced proctice to prescribe proseription dnigs in acconrdance with the provdsions of W, Va,
Codz §830-7-15a, 13k, 15c, and 3G-13-]1 throogh To. An pnlwonred sidvanced practice sepistered nusse
practitioner may write or sigp presciplions of bEnsmit prescriptions verbally or by other meana of
CoOfTHsnicaion.

1.2, Authorily, = W, Vo, Code §§30-7-152, and M1-E5-Ta.
1.3, Filing Dae, — May 13, 2013
1.4, bffective Date, - June §2, H113

219-8-2, Prefinitiuns.
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surse-idwiteny an provided forin W, Va, Code 830-1 o
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disappear.  These copditions include wnemia, aogiety, arhritis, asthme, bladder el ubstzuetion,
cardiovasadar and pulmonary disssse, comeer, Jizboles, epilepsy and seirures, thysos] disease, amd
olesity, and do pot inclode sy conditog which requires antncoplastics, all subpect o the sope of
pravtice of the advenced practice repistered poese with [imited prescripdive wrthoniy prviloes W Va
Cods §20-7-15faKbHe) and thiz ruls,

2.5. “Pharmacolary Contact o™ means a ont of messupement the descobes ab fepst 50
rainutes of an approved, orzanized didaclic learting cxpericnce reiated o advanced pharmacologeat
thomape™

&19-8-3. Applicetion and Fligihility for Limited Freseriplive Aatbhority.
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1
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IDCSHS

3.1.a. Prios to application to the hoard for approval fox limited preseriptive autharity, the
spplicant shall:

31l.ai.  Successfully complete an scerodited course of instruction in
pharmacolosy duting underaraduests sudy;

3182  Successfully complele an advanced pharmacotherapy maduate lovel
cowrse approved by the hoard of not leas than 45 pharmocobogy contact howrs;

Tlal  Provide documentation of ke e of phanmsscilcmpy in clinieal
practios in e sducation proamamyg
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pharmasolosy and pharmacotherspy covrse work,

3 1.af. ‘Ine board may mepes| eourss nutd nes aedfor deseriptions of courses £
neccssany to evalosts the phanneeolosy course comtenl and obyoctias,

3Eibh. Thae advanced prectics regedesd nmese shall solwme a aotaeeed application far
proseriprive suthority on fonms provided by the Beand with the fallowing:

3.1.0h.1. A Feeset torth in the boand’s Fees e, [958R

3.0 Writton veriticetion of an agrecmend 1o o collabomiovs relationsdiiy with
i licumsed phisician bobding ane unencwehored West ¥icging lcense for presenplied prsdaes on [aems
provided by he hoard, The agpticant shatl cerify o this fonn that the collsbotative apremen includes
thier [oflovwing:

Lik2 A Mrhally zpresd upon written muidehnes or prodocnls fo

preveriplive authonty 2 [ applies 1o the advenced practice repsstered ourse’s climical prsctioe
3 2

T IwE Al il L

1ELIE. Statermeria  describimg the  dndibvidea]l  oapd shansd
respunsihilities of theslvaneed prastice registered murse and the physicim pursoand o e collshoreive
apreement bedween o

30020 A provision Fur the peredic amd jounl swakualiom of the
p-[eu.:riplh':; Inm:!il.,‘:l,‘.',; o,

LI e2Fr A provision for the periodic and joind meveew and updating: ol
the witten puiddines or proloesls,

3102 R Additicnal decomestscian at the request of the Board,

3.2 IC ehe board obtaing infirnsdion thel an zpplicast for preseriptive authority was previous(y
addicied to or dependemt wpon afcoho] or the use ol comnelicl sdbsinees, the Taaad nay ot
progenptive euthomty with any fmitalions it considers proper. The Boilwiens miy dnclude, Bul ane mot
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1.7, The advanced practice repi=ttred purse with prescriprive aulbun iy who wishes to prescribe
Scieedules 10 through ¥V drugs ¢hall comply with federal Diap Frforcement Apenoy reqerimsnents prior ta
prescribing controllod substsees,

38 The sdvanecd peactio peglstensd nurse shall immediateby file ary anl all oF his or her Do
Enforcement Agency sepastcalivng asl ourmbers with the board.

19 The boznd shall maintain o corment recosd of all sdvanca] practive remstensd norses with
Dhug Enferomont Agesey ropistnilons and numbers.

110, Any infornation filed with the board under the gravisinns of this meie shall be available,
upon fegucnt, o any phomacisl, reguletony ageney ar bazrd or skall be misde avaifable persuant to other
slate or federal Taw,

A11. The APRN shall maintain with the board 2 camene mailisg and, 10 nenilzhle, o cumont -
addresz.

§19-3-4. Renewad of Prescriptive Privilcaes,

£.1. An aggplicmt for renewal of preseriptive sutharity shall meet all chisitelily requiremen s as
gpevilied in W Va, Code §30-7-15% for mdvaneced precrice registered mirse or W Vi, Code §30-15-7h for
certified moss-rmidwives,

4,2, The spplicant shalf saftain an aclive, wnintermpted petioon] aoifoalion as an advanced
practies registercd nurse.

4,28 The licendes is responsible foe subandltioe 1o tke board sl dncsmelalion
evidenicing pativnal certification a= an advanced practice repigersd nurse and subseguen,
uninterruplied remewal of natiang] cottifisation 1hereof,

“. b The board shall consider the nallmal ceritfcation es zn advasced praclios
tepzstered norss of a leensee t e lepsed whers such Boensce fils do renew Ris or her
naticmsl cerfification paior to its capication dates, or faifs fo provide do the fourd, =t the
office of the buaed, 411 proper ducumentation and evideace of an uniaterrupred renewat af
suech szl ceriifcation privr Lo its expielion dae.

3
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4.3. The applizare shall eomplete during the 2 yeurs prior fo renewsl 3 minimum of 8 contect
howzs of pharnacalogy cducation that kas been approved by the board.

24, The bnand shall pemew poscriptive suthority for advanced proclice reygstered nurses
biemnraily by June 3, of odd-numbens! yers.

4.5 The wlvapend practice regiztered rurse shall submit an opplication fr cenewal af
preseipiive authorily o forrng privvided by the beard.  The application must be notardzsd, and the Qe sel
forth in the board'z ele, Foes Far Sorvices Rendered by the bousd, 19CSR1E inust acompany e
.1]1[='|'ir.'ﬂ'i|:.m.

1985 Drups Fxcluded frome Preseriplive Awthorioe.

5.1, The schvamcen] practice sogistercd nurse shall not preseribe from she {ollowing categonies af
denose

3.1.a Schoedufes T and H of the Uniform Centrolled Swhstpmoes Acl;

3.1 Arfimeaplastics,

3.0e Badie-pharmaccuticals, or

S0 A Genersl anesthedics,

£ 1.a WMACThihimrs, excem when n e col feboretive sareement with a peyehiatdst

8.7 Daugs listal under Schelule 1H and benrodiarepines are limited to a 72 howr supply withowt
mehil

3.3, Theadvenced praciics cemsterad nuosc vy prescrbe drugs from Sckodeles 1V throgh Vin
a quamtity mecessary for up fo w90 day supply, wiith only 1 refill aced shall provide that (e preseription
expires in & mosths, with the following eacepliong:

535 Presciplions fr pherothiseases: shall be Homtod to oy to a 20 day sapply and zliall
be nos- refillabl;

3.3.b. Poescoptione for noosconfoellal sobstasces of antipsyclotics, and  sedatives
prescribed b the advanced practice regrsterad nuese shadl nof exeocd the grandoy
necessary lor a Y0 Jduy supply, il peovade for no more than | pacacription refll
zod shalk expine 1o & meaths

54, Parzuact io g collohoralive agpeonngd o osst fonh in the law povernimg pressoipdive
sutharitr the advanced practice remstersd nure may precribe an aoneal supply of any deep, with e
exception of controlled substeneqs, which s prescribed Tor Ui tnsiment of & chrosde condition, other
than chromnic pain anamoment.

3.5, The waximom docage of ay e, induding antidepressants, prescribed by the sdvenced
[Factice repisterad mane shatl beconsistont with the sdvanced peactice rogistored marss’s area of practice.

546 Euch presceiption and scbsoquent refilla giver by e pdvinced paciios repistemnd norwe
shall be enlered on the putient's chan,
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3. H ] PP —_L N A ——
5.7, Advarced practice regmizeared nurse shall aot proscribe other preseription drugs or refill

[H
puriod excecding & months; provided, (st (s lireitslion shall not inchude comlbriceplives or those trealing
#t chronic canditics &3 delaed in WV Codc §30-7-152 and sectfon 19-8-5.4 of ihis rule.

for g

38, Anadvanced practice registered turse may administcr bepl anesthetes.

3.8, The advanced practice sepistered norse whn Bag been approved for reited prescrptive
guthonty by the board inay sym for, accept, and prowide o patients sumplea of dracs sooeivesd froma drug
CORTPRANY TenreseTLEtive.

310 The prescription autfucad by an advarced practice registered nuese shali eonly with ali
epplicable srete awd feceral laws and mpulations; mast be siged by the presciber with he fenral
designation or (he deimated conification titfe of the preseriler and must inclode 1he [riseribr s
rdemtification numcher assipned Dy e buird or the prescribers rational pravider identifier assipned by
the Mationz] Paedder Sy=em: pursuant o 45 CER § 162,408,

F10a AL preseriplions shall inchide the ol ing mformaticn:

5100 Tiee miame ile, address and phone mimber of the preseribing advsneed
pracrics repistaal s,

5.iGa2. The same and dele of birth of e palieny;
33, The date ol the prescription,

Fl0ad, The fll name of the drae, the dasage, the oo of sdmimistmalion
chircoerirns, Tor 51y use;

5.10.&.3, The number of refilis,

S.1lan. The Drup Enforeement Agency number of the prescriber, when
requice) by lederd faws; and

3107, 'Lbe preseriptive selheddly Jentification rurher isswed by 150 boasd,

5. 10.b. Anr advancid praciice repistered s shilt at the time of the mitial presomiption
reaned & ihe patient record he plun fur comtinued evalustion of the effoctivencss of the controlled
substances preasrbed,

flle. An advanced pradive remistered nurss shall prescrihe rofills of contmlled
substenesa sconbics Lo cotrent Jvws and staralands,

2 Hed. Drugs considersd to be proved homan testorens shall not be preserbed desriing o
Enewn pregnancy by the advancal pratics repistersd morsz,  This prohidition inclodes all Catognny 13
ard X drugs from (e Federal Diug Adminicrton Crtepories of terstapen nsks {21 CFR 201570,
Categary  drugs should be given oaly if Lhe patient henefit justifics the patential fsks 1o the ftus und
only aficr copssublation with 1 collsbomating physician.

S the bowd may approve @ foroolary classifying phanmacolegic catepories of afl drugs
which may be preseribed by an edvanced praciice registered nurse with e Iplave g kot

5
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§19-8-6. Terminatinn of Limited Prescriptive Privileges.

6.1, The bond may deny or rvoke pivilepes [or préscriplive autherity if the spplicant or
licemsee has mol el comBitiens s Fosh in the Jaw or this nale, or if (he applicant has vialated any part of
W. va. Code §30-7-1 ot gq. 0r $20-15-1 o seg.

6.2. The board shall maolify the Board of Fhammacy, the Boanl of Cetenmihy, and the Board of
Medicine within 24 hours afl=r the termidation of, or a change in, an edvanced priwtice rejristered purse’s

prescrigtive asthocily.

6.3, B twe Boand fnds b glsg poblic heafth, safssy aod weelface vequires omecgency action and
incorporztes @ fnding o thi effect imo s order, the board shall enler sun@nary swspenmem of the
presenpiive authorty privibee pemding puoccedings for other aclion.  The huant shall peomptly inscine
and deteanmine furthsr disciplingsy actiou.

¢4, The koord shall immrealisfcdy temoels prescipthve outhodty of adsanced prachics
registensd murss 10 dreciplimmy action hos oo taken agzinst his or b lesses 1o praciics regisiesed
professionzl rursing in acrendance wilh W Va, Code £30-7-11.

6.5, Prescoptive suikordly for the advaceed practiee reoistered momse desunales irmmedaaly if
gitfier the licsnze to praclice repsiered profiszional nuesing or the Advanced Proctice Regdstored Marse
licemge fnthe Seate of Wiesl Viegini lopses.

6.6, Prescrptive suthonly is tarnediately and sutomatically teoninabed o moiomad verificaion 28
an advanved practics reynctenal purse lapses or if the sdvenced practce renslesed ourse fails fo grovide
the hnerd evidenee of curment certifcation ar je-oorli Bealion of natonat cerification before e cxpirliom
of the lzst centification on mecond with The board,

fi.7. IFauthodization for prescriptive asthovity i3 not renewed by the expiration date which
apprs var e document issued by the boand reflecting approval of preseriptive awthority, Lhe awboriby
termbzates jenaaliately on the cxpiration date.

8. An advanced proctics romstered mirss shait mol presciibs cont
peeanpal use or tor the use of members of his or her imenediate family.

R ) U [ U™ I | U E- U — -
LILE] SLILRasAlihh=0 Tl L1Sa UE 1S

6.9, An edvapccd practics meristered mmse Shalk nol provide comrolisd substances or prescoption
cfmigs for other than diorapoutic purposes.

6.0 An advanced praciice registered netige with prescriptive evthonty may oot delepade the
prezeribizg of drugs to any noher person,

G.11. Preseriptive authorzetion shell be termimated 17 Que advancod practice registered nursc bas
rot filed 3 currcnt verification of a colluboralive agrecmeot with the board Dpon dissnheerene of e
collabomiive agreersent, if thoe is a0 other cwment cobluborelove spreencnt the givaaced poactice
resnstered nwmg shall copse proseribing immediately, presenbing prvilicies ol be terrenatet, aad rhe
adyanced pzactice registezed nurse shall ave 38 dave to provide e boend verifcataon of @ euget
collbomlive dgresment o teinstarg The prescribing privitege, sfler 30 dos a seinstalemenl application
anurst S completid and subimitted for reinmatement of the prescribing privilege
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gi-8-7. Reinstatemnent of Lapeed or Termimated Lislicd Prescriptive Frivileges

Any mbvamea] praction psheed ourse who allows het or bis prescoplive authorly o lapse

er he terminnisd by failing to maintazn:

7.la.  Anunimlerupled. active losmss to prachos regisiersd professtonal numsing i the State of
West VWipmnda; ar

T.1h. An uninfermepled, active national centificazion or re-cetitication a5 an advanced practioe
remstered nurss and failing to provide proot of mach to (he board; or

Tle  An uninterrupted, octive grant of prescoptive priviteges spocifically swharizad by il
Bward, where such proscriptive owthoridsy 1s subsequently terminsied by the Board, may Lawe Lis or
fer presceiptive awithodty reinstatsd by the board on satisfactory explanation for the fzilure of the
frzemses o el on uminbeTupted, sctive [loonse bo preciice registered professionsl marsing i the
Sliie ol West Virginia, an uninloupted, acive natioral ceification as an advanced praciios
regirtered vipse, of an aahieTipted, delive ot of presctiplive prvilepes specufically exthorized
by the bosnd, aod wpon submssion of on appheatiom For prescnprive satharity, iscluding an
application e
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Appendix C
West Virginia Stakeholder Comments

State of West Virginia
bl 5% Board of Medicine
%

b
2
M sempet

e 101 Dee Drive, Suite 103
Charleston, WV 25311
REV. . RICHARD BOWYER Telephone 304.558.2921 MICHAEL L. FERREBEE, MD»
PRESIDENT TIPRESIDEN
i Fa}{ 3045582084 VICE PRESIDENT
_ . www. wvbom.wv.gov ]
TFERESA FRAZER, MDD ROBERT C. KNIITLE

SECRETARY EXECUTIVE DIRECTOR

Qctober 25, 2013

Via Hand Delivery
Michael Midkiff, Audit Manager

West Virginia Legislature

Office of the Legislative Auditor

Performance Evaluation and Research Division
Building 1, Room W-314

19600 Kanawha Boulevard, East

Charleston, West Virginia 25305-0610

Re: Response of the West Virginia Board of Medicine to the Sunrise
Application Filed on Behalf of Advanced Practice Registered Nurses (APRNs)

Dear Mr. Midkiff:

[n response to your September 30, 2013, correspondence inviting comments upon the
Sunrise application for the expansion of the scope of practice of Advanced Practice Registered
Nurses (APRNs), please accept the following response on behalf of the West Virginia Board of
Medicine. On October 15, 2013, at a special meeting of the Legislative Committee, the Board,
after a careful review of the Sunrise application submitted by the American Association of Nurse
Practitioners, unanimously opposed the cxpanded scope of practice proposed for APRNs, and
encourages the Performance Evaluation and Research Division of the West Virginia Office of
the Tegislative Auditor to conclude that the proposed change in the scope of practice 1s neither
necessary nor appropriate at this time. A detailed explanation of the Board’s position is provided
herein below.

The West Virginia Legislature has tasked the West Virginia Board of Medicine with
responsibility for protecting the public interest by ensuring “a professional environment that
encourages the delivery of quality medical services within this state.” W. Va. Code §30-3-2. In
accord with this public policy goal, the Board licenses and regulates medical doctors, podiatrists
and allopathic physician assistants. The Board also protects the public interest by acling as the
disciplinary body for its licensees. Currently, six thousand nine hundred and two physicians and
podiatrists hold licenses issued by the WVBOM to practice medicine and surgery in West
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Leticr to Mr. Midkiff
Qctober 25, 2013
Page 2 of' 8

Virginia. Seven hundred and fifty-five physician assistants are licensed by this Board to provide
health care services in West Virginia as part of physician-led heaith care teams. Additionaily, as
of September 20, 2013, seven hundred and seventy-one APRNs' have current collaborative
agreements (which include limited prescriptive authority) with one or more licensees of this
Board 2

The delivery of quality health care services to the citizens of West Virginia requires the
robust participation of not only physicians, but of all health care practitioners. Practitioners of
all levels should be permitted to contribute at a level which is commensurate with the
practitioner’s level of education and training as part of a physician-led team approach to the
delivery of health care services. The importance of a team approach, which maximizes the role
of all team members, is central to the patient-centered medical home (PCMH) model of health
care, a growing model for the delivery of health care services across the counfry and in West
Virginia.” West Virginia has embraced the patient-centered medical home medel, and has
acknowledged that, at the heart of this multidisciplinary approach is “an ongoing relationship
with a personal physician....” who leads “a tcam of health care providers who take responsibility
for the care of the patient or for arranging care with other qualified professionals.” W. Va. Code
$16-29H-9. As this model begins to be implemented, fewer physicians are entering or remaining
in independent practice as the costs and complexity associated with independent practice is
increasingly prohibitive and is not conducive to the unfolding team based system of health care.

Like Physician Assistants and other non-physician providers, Advanced Practice
Registered Nurses play an important role in West Virginia’s health care system. However, as
noted in previous years when APRNs attempted to expand their scope of practice, APRNs are
not physicians, and they cannot substitute for physicians.

The education and training of physicians is substantially more involved and complex than
the training and education of APRNs. For example, the education and training required to
become a family physician includes approximately 21,700 hours of training, clinical experience
and education over roughly an eleven year period. By contrast it takes 5,350 hours of training,
clinical experience and education over five and a half to seven years to complete training as a
nurse prau:titionvf:r.4

! I'here are four general catcgorics of APRNs: Certified Registered Nurse Practitioners (NPs); Certified Nurse
Midwives (CNMs); Certified Registered Nurse Aneslhetists (CRNAs); and Clinical Nurse Specialists {CNSs). The
agpregate informalion provided to the Board by the West Virginia Board of Examiners for Registered Professional
Nurses does not delineate the APRNs with cellaborative agreements by category or type of practice much like the
Sunrise application fails to delineate the proposed cxpansion in scope of practice on z category by category basis.

2 This number does not include APRNs who have entered inlo collaborative agreements with osteopathic physicians.
* See generally Primary Care for the 21 Century Ensuring a Ouality, Physician-led Team for Every Patient,
American Academy of Family Physicians (2012). A copy of this articie is attached hercto as Attachment A.

% Primary Care for the 21st Century Ensuring u Quality, Physician-led Team for Every Patient, American Academy
of Family Physicians, (2012}, provided as Attachment A, at pp. 9-11.
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Letter to Mr. Midkiff
October 235, 2013
Page 3 0l'8

Regardless of the nature of their practice or category of practice, APRNSs, like Physician
Assistants, play a vital role in the delivery of health care in this state and are integral to a team
approach.” That role, however, is not the role of a physician. While the APRNs application
makes refercnce to an expanded scope of practice that “overlaps” with other professions, the
expansion of the scope of practice sought on behalf of APRNs is tantamouni to permitting
APRNs to practice as physicians without the necessary training, education and experience
required for licensure as a physician in this state.

The scope of practice currently in place in West Virginia for APRNSs is appropriate. It is
consistent with the requisite level of education and training, and acknowledges the important role
APRNSs play as mid-level health care practitioners in West Virginia.

Collaborative Agreements and Related Limitations on Prescriptive Authority arc
Integral to the Appropriate Scope of Practice for APRNs.

The Board understands the value of collaborative relationships between physicians and
APRNs, and has worked diligently to develop clear and appropriate guidelines to foster the
development of such collaborative relationships between APRNs and physicians in this state.® To
wit, in March 2012, the Board developed a Position Statement to provide guidance to physicians
seeking to enter into collaborative agreements with APRNs.”

When a physician enters into a collaborative agreement with an APRN, or any other
supervisory agreement with a health care practitioncr, the physician has an obligation to mect the
standard of care in conjunction with such agreement. To assist physicians in understanding the
standard of care and diligence required, the Board’s Position Statement has incorporated the
minimum requirements for collaborative agreements as stipulated in the legislative rule of the
West Virginia Board of Examiners for Registered Professional Nurses. These guidelines are not
onerous. Nor do thcy diminish the ability of APRNs to operate autonomously within the
parameters of the collaborative agreement.

* Physician Assistants are mid-level practitioners who receive rigorous education and training from accredited
programs and national certification.  Physiclan assistants are¢ trained and educated in a manner which is
pedagogically similar to the training of physiciens to develop similar practice-based reasoning, By design, physician
assistants and physicians work together as a physician-led team. Physician supervision is inherent in the physician
assistant concept. As part of a physician-led team, physician assistants use autonomous decision-making to perform
delegated tasks.  For detailed information about Physician Assistant practice, see the website of the American
Academy of Physician Assistants located at Btip://'www.aapa.org/the_pa_profession/what_is_a_pa.aspx (accessed on
October 23, 2013).

% Collaborative agreements are required for an APRN to obtain limited prescriptive writing privileges.

7 A copy of this Position Statement is provided with this letter as Attachment B, Contrary to the assertion of the
APRN Sunrise application, the Board’s Position Statement provides clear and helpful guidelines to assist in forming
collaborative agreements, Such guidelines are only “burdensome™ to practitioners who are not invested in utilizing
the collaborative agreement for 2 true and thoughtful collaboration between physicians and APRNs.
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October 25, 2013
Page 4 of §

The guidelines call for all collaborative agreements to include: {1} mutually agreed upon
written guidelines or protocols for prescriptive authority; (2) statements describing the individual
and shared responsibilities of the APRN and physician pursuant to the collaborative agreement;
(3} periodic and joint evaluation of prescriptive practice; and {4) periodic review and updating of
the prescriptive guidelines and protocols established in the collaborative agreement. See
Attachment B. These minimum requirements are idenfical 1o the requirements set forth by the
legislative rule of the West Virginia Board of Examiners for Registered Professional Nurses
which establishes the requirements for limited prescriptive authority by APRNs. Compare
Attachment B wirth W. Va. Code R. §19-8-3.1.2b (2013).® The remaining guidelines are
provided to assist physicians in crafting and implementing agreements which are in keeping with
the appropriate scope of practice.

APRNs are currently authorized to prescribe within the appropriate scope of practice for
a mid-level practitioner in this state. In terms of catcgorics of drugs which may be prescribed,
the limited prescriptive authority available to APRNs is consistent with the prescriptive authority
available to other mid-level practitioners, such as physician assistants. Physician assistants, who
are required to complete a rigorous educational course, achieve national certification’ and
complete a CME course in best practice prescribing, are also eligible to reccive Hmited
prescriptive writing authority. In order to obtain prescriptive writing privileges, a physician
assistant must file an application with a compliant formulary approved by his or her supervising
physician. This is not a formality; the Board has imposed discipline upon physician assistants
and their supervisors, when prescribing occurs by physician assistanis who have not properly
obtained prescriptive privileges from the Board.

Like APRNSs, physician assistants are prohibited from writing prescriptions for schedule
Il controlled substances, and may only write a 72 hour supply for schedule 111 controlled
substances. As part of a physician-led team approach, these limitations are appropriate, and
permit mid-level practitioners to provide immediate assistance to patients who either have an
acute need for a schedule 11 for & short duration or who need evaluated by a physician for the
possible prescribing of a more highly controlled medication or a schedule III for a longer
duration. Moreover, the current limitations clearly permit mid-level practitioners the ability to
prescribe an annual supply of medications to treat many chronic conditions other than pain.
Such authority is consistent with the paticnt-centered medical home model, and best utilizes the
education and training of mid-level practitioners, including APRNs.

8 The West Virginia Legislature authorized W. Va. Code R. §19-8-1 (2013} last session.

® Unlike physicians and physician assistants, APRN schools do not have a national acereditation body that monitors
advanced nursing profession schools or establishes national standards for cimical training. See Education Gaps
between Family Physicians and Licensed Nurse Practitioners, Annals of Family Medicine May/June 2012. A copy
of this article is provided as Attachment C.
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Letter to Mr. Midkiff
QOctober 25, 2013
Page 5 of' B

The majority of states, roughly two-thirds including Maryland, Kentucky, Ohio,
Pennsylvania and Virginia, require some collaborative arrangement or agreement belween
APRNs and physicians for prescriptive authority.'® The current scope of practice in West
Virginia is consistent with the national majority, the surrounding states, and is appropriate for
APRN practice in this state.

Expanding the Class of Practitioners With Authority to Prescribe Narcotics and
Other Controlled Substances Without Restriction Is Contrary to the Public [nterest
and May Jeopardize the Health, Safety and Welfare of the Public in Light of the
Current Prescription Drug Abuse Epidemic

It is undisputed that West Virginia is experiencing a prescription drug abuse epidemic.
Prescription drug abuse has harmful societal and economic costs. A report issued earlier this
month by the Trust for America’s Health entitled Prescription Drug Abuse: Strategies to Stop
the Epidemic 2013, identified West Virginia as having the highest number of drug overdose
deaths of any stale in the country, at 28.9 per every 100,000 people.'! In contrast, this report also
acknowledged that West Virginia has implemented cight out of the ten key indicators of
legislative action lo combat prescription drug abuse and related overdose deaths. Despite
meeting eight out of ten indicators, West Virginia siill experienced the highest number of
overdose deaths.

The West Virginia Board of Medicine has not sought an expansion of the prescriptive
authority for the mid-level practitioners it licenses and regulates. This is, in part, because of the
vast difference in education and training between physicians and non-physician practitioners.
Please keep in mind that a physician, afler four years of medical school, does not have
prescriptive authority until they are in a supervised post graduate residency program. Even then,
the physician is prescribing in the course of his or her residency program. To obtain a DEA
number to prescribe outside of residency practice, a physician must be licensed to practice
medicine in at least one state.

The Board has grave concems that an unfettered expansion of prescribing privileges will
cxacerbate the proliferation of prescription drug abuse in this state. It is clear that even with the
training, education and experience physicians bring to the diagnosis and treatment of medical
conditions, which include the treatment of pain, a real problem exists with the abusc and misuse
of prescription medications, At this time, it would be irresponsible to expand the prescribing
ability to non-physician practitioners with less training, education and experience and no
physician oversight.

10 gome states treat the scope of practice differently for different categories of APRNs. For example, as noted in
the Sunrise application, CRNAs are not eligible for prescriptive authority in Maryland, Ohio and Pennsylvania. The
current Sunrise application makes ro such distinction in its requests.

Y preseription Drug Abuse: Strategies te Stop the Epidemic (October 2013) at p. 6. A copy is provided as
Autachmenl D,
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A licensing board is responsible for the licensing, regulation and discipline of its
licensees. A current basis for the discipline of physicians and physician assistant is inappropriate
prescribing of controlied substances. In the current climate of prescription drug abuse,
prosecuting these claims effectively is extremely important to preserve the public health. Unlike
many other disciplinary causes of action, such as diversion of narcotics from an automated
prescription system or prescribing without authority, the investigation and prosccution of
improper prescribing cases can be very challenging. The investigation requires the development
of pattent records, prescribing histories and related information to determine if the prescribing
practice falls within or without the standard of care. Almost uniformly, an expert medical
opinion must be obtained evaluating the evidence developed by the investigation. If the scope of
practice for APRNs is cxpanded, the responsibie licensing board will have to handle such
investigations and disciplinary prosecutions. Some concemn exists regarding the preparedness
and ability to do so effectively."?

APRNs are not Physicians; Global Signature Authority Cannot Be Equated to That
of a Physician.

There arc many ramifications in the medical and legal sphere regarding signature
authority, and again training and education cannot be ignored or minimized. Signature authority
on documentation such as deaths certificates has legal as well as medical ramifications which are
stipulated in various arcas of the West Virginia Code. To implement a blanket directive
permitting mid-level professionals the authority to sign any document a physician is authorized
to sign not only an oversimplification of the issue, but also fails to take into consideration that
there may be specific reasons why certain documents may only be signed by physicians. Such a
request is clearly self-serving and not in the best interests of the public.

12 (O at Teast one occasion in recent years, the West Virginia Board of Medicine referred a matter to the West
Virginia Beard of Examiners of Registered Professional Nurses for potential disciplinary action invoiving APRNs
who had cellaborative agreements with a physician, Augusto T. Abad, M.D., who pled guilty in the United States
District Court for the Southern District of West Virginia to conspiracy to misuse his DEA number to distribute a
controlled substance and aiding and abenting health care fraud. The Board revoked the physician’s license to
practice medicine and surgery in West Virginia on September 25, 2610, The Board further disciplined a physician
assistant licensed by this Board for misconduct related to the use of Dr. Abad’s DEA number. In the court
documents in that case, unidentified APRNs empleyced at the Justice Medical Clinic were implicated in prescribing
outside the scope of their authority with the use of the physician’s DEA number. A copy of the Beard's referral and
attachiments are on file with the West Virginia Board of Medicine and are available upon request. It is the
information of the Board that no disciplinary action occurred to any of the APRNs involved. The website for the
West Virginia Board of Examiners for Registered Professional Nurses includes a link to its Disciplinary Reports.
These reports are aggrepate summaries, and do not appear 10 include any information which would permit the
viewer to discerm  whether  discipline was imposed upon an RN or an  APRN. See

htip:/Awww.wyrnboard.com/defauit2.asp?active_page id—83 (accessed on October 23, 2013).
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Letter to Mr. Midkiff
Qctober 25, 2013
Page 7 of 8

An Expanded Scope of Practice for APRNs is Not the Answer to the Primary Care
Dilemma in West Virginia

Much has been made of this primary care dilemma for decades in West Virginia and
nationally. The first clear delincation of this issue can be found in a 1975 study brought forth by
the West Virginia Joint Committee on Government and Finance."” The study defines the health
care issue regarding the underserved rural arcas of our state. Despite the advent of mid-level
professions such as Physician Assistants and APRNs since that time, under populated rural areas
of the state remain underserved. More recent studies by the American Medical Association'? and
the Agency for Healthcare Research and Quality'® have shown distribution of such mid-level
professions mirror that of physicians with concentrations noted in urban areas of our state and
nationally. Also note that mid-level professions have begun to specialize in their practice in line
with current physician specialties. To permit the independent practice of APRNs allows not only
primary care APRNs independent practice, but other sclect specialties of APRNs as well.

After decades of striving for solutions to resolve the issue of underserved areas, it is
obvious that no one segment of the health care profession holds the answer. Rather physician-led
teams provide a stronger argument for well-rounded quality health care.

Recently, California has been facing legislative changes to the scope of practice for
APRNs. During that process, the California Medical Association aptly noted that “[a] patient’s
care should begin with a primary care physician, who can most ably advise a patient on what
care he or she needs. Simply expanding the scope of practice of practitioners, without cxpanding
training or education, can mean lowering the standard of care for patients. It is imperative that
the drive for “access” docs not translate into a second tier of health care, one that offers
convenience and lower cost in exchange for poorer quality and reduced patient safety. All
Californians deserve a health care system that protects their safety and standard of care.”'®
Likewise, West Virginians deserve a health care system that protects their safety and standard of
care and supports a patient centered, physician-led multidisciplinary approach to the delivery of
quality health care.

13 West Virginia Legislature Joint Committee on Government and Finance, Subcommittee on Family Physicians,
Firal Report, Assessment of West Virginia’s Physician Needs and Determination of How to Meet Them, {August
1975). A copy of this Final Report is provided as Attachment E.

" Chart: West Virginia Primary Care Physician to Advanced Practice Registered Nurse Distribution Comparison
{bascd upon data from American Medical Assaciation, American Osteopathic Association and the West Virginia
Board of Examiners for Registered Professional Nurses) (2008). A copy of this chart is provided as Attachment F.

1 Primary Care Workforce Facts and Stais No. 3, Agency for Healthcare Research and Quality (AHRQ Pub. No.
12-P001-4-EF) (January 2012} A copy is attached hereto as Attachment G.

16 CMA ‘s Top Issues, California Medical Association located at hitp://www cmanet.orgfissues-and-advocacy/cmas-
top-issues {accessed on October 23, 2013). Californfa Senate Bill 491, which sought to expand the scope of
independent practice by NPs failed to advance in the California Legislature this September.  See
hitp:/ieginfo.legislature.ca.gov/faces/bill VersionsCompareClient.xhtinl {accessed en October 22, 2013},
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Letter to Mr. Midkiff
Qcteber 25, 2013
Page §of 8

This is not the first bid by APRNSs to expand their scope of practice 1o that of a physician
without matching the training and education of a physician. It has been an ongoing effort over
the years. The Board of Medicine however, is pleased to see some effort to improve and clarify
the statutory language relating to APRNs and has urged for such updating of language in past
years. The Board would also suggest improvements in the collaborative agreement which
deserves the same level of scrutiny and clarification that the statute has been given.

The Board of Medicine is also pleased to see the national educational standards for
physician assistants and APRNs have risen in response to advances in medicine and health care.
This however does not bring them to the level of education or training as that of a physician and
should never be construed as such. Aside from the obvious difference in the amount of time in
training, physicians are trained extensively in the practice of medicine: the field of applied
science related to the art of healing by diagnosis, treatment, and prevention of disease
encompassing a variety of health care practices fo maintain and restore health by the prevention
and treatment of illness in human beings which applies health science, biomedical rescarch, and
medical technology to diagnose and treat injury and disease, typically through medication or
surgery. In contrast, APRNs are nurses, trained for the most part by other nurses, for the
advanced practice of nursing, not medicine.

It is the position of the Board of Medicine that the dissolution of the collaborative
agreement, the deletions of prescriptive authority restrictions and the broadening of signatory
authority not be permitted. Further, the Board of Medicine is of the opinion that if the practice of
medicine, and not nursing, is the goal of APRNSs, they should fall under the regulation of the
Board of Medicine as do the other primary health care professions of physicians, physician
assistants and podiatrists.

On behalf of the West Virginia Board of Medicine, thank you for the opportunity to
respond to this Sunrise application.

On Behalf of the Committee,

S Kottt

Robert C. Knittle
Executive Thrector

Attachments
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4035 Capitol Streel, Suite 402
Charleston, WV 25301

November 8, 2013

Via Hand Delivery
Michael Midkiff, Audit Manager

Office of the Legislative Auditor

Performance Evaluation and Research Division
1900 Kanawha Boulevard, East

Building 1, Room W-134

Charleston, WV 25305-0610

RE:  Response of the West Virginia Board of Osteopathic Medicine to the Application
of Advance Practice Registered Nurses Change in Scope of Practicce

Dear Mr. Midkift:

Let me begin by thanking your office for allowing the West Virginia Board of
Osteopathic Medicine additional time in responding to the Sunrise Application filed by
the Advance Practice Registered Nurses. Qur Board met on Friday, November 1, 2013,
and reviewed the application as submitted.

The West Virginia Board of Osteopathic Medicine is in opposition to expanding the
scope of practice of Advance Practice Registered Nurses and provide the following
concerns:

1) As outlined in the Legislative Rule for Registered Professional Nurses,
§19-8-3.3, the West Virginia Board of Registered Professional Nurses
agree to provide a copy of the written collaborative agreement between
a registered professional nurse and the osteopathic physician. To date,
our Board has never received copies of any collaborative agreements and
have no documentation of which osteopathic physicians are currently in
such an agreement with an Advance Practice Registered Nurse;

2) Al a time when the Governor and the State Legislature have passed
legislation, (Senate Biil 437) to address the issue of prescription drug
abuse in our state, to expand the number of practitioners with autherity
to prescribe controlled substances without supervision or oversight seems
to be contrary 1o the licensing boards interest in protecting the public.
Physicians who have received four years of medical school education are
not given prescriptive authority until later in fraining.

Performance Evaluation & Research Division

STATE OF WEST VIRGINIA Phone: 304-558-6095
BOARD OF OSTEOPATHIC MEDICINE Fax: 304-558-6096
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3 When using the same West Virginia map in the PERD Application
submitted by the Advance Practice Registered Nurses, (Appendix B)
the percentage of Osteopathic Physicians serving these “underserved”
areas equals 82%. The APRN application states that 8% of all APRN's
practice in rural areas.

The West Virginia Board of Osteopathic Medicine understands that medicine is changing
and that the team approach is the new and needed way of practicing medicine. We
believe the word, “team™ means just that. We need to work together as partners in
providing access to healthcare. Efforts made in the improvement of educational
standards for all mid-level practitioncrs are applauded, but they still do not equal the
training of a physician. Just because a citizen lives in a rural part of West Virginia should
not preclude them from receiving the best care. Technology is making great strides in
that arena but, again, we must be sure the rights of the patient are protected and secure.

Thank you, again, for the opportunity to respond to this application.

Sincerely,

..f it //7»91,(.{/\, /’) Y

Ernest Miller, Jr., D.O.
President
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Members

David G. Edwards, DDS
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Richard D. Smith, DDS
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Susan M., Combs
Assistant Executive Secretary

Carolyn A. Brewer
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John C. Dixon, BDS
Investigator

Dina A. Vaughan, BSDH, MS
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October 17,2013

Mz, Michael Midkiff

Audit Manager

West Virginia Legislature

Performance Evaluation and Research Division
Building 1, Room W-314

1960 Kanawha Boulevard, East

Charleston, WV 25305-0610

Re: Sunrise Application for the expansion of scope of practice of Advanced Practice
Registered Nurses (APRNs)

Dear Mr. Midkiff:

As the WV Board of Dentistry’s licensees presently have responsibilities regarding
APRN supervision, the Board wishes to make the following comments:

The Board of Dentistry regulates anesthesia in dental facilities under authority of WV
Code §30-4A. This primary function of this statute and proposed/emergency rule
5CSR12 is protection of the public. Dentists who administer anesthesia to the public are
required to have extensive training and experience in delivering anesthesia safely, their
facilities are required to have proper equipment and emergency medications available,
and the training of qualified monitors is specified as well. There are three levels of
anesthesia permits issued by the Board, but it also regulates the use of nitrous oxide and
anxiolytic drugs without a permit.

Those dentists who employ certified registered nurse anesthetists (CRNAs) to perform
anesthesia in their offices must by law have a permit equivalent to the level of anesthesia
being performed and must supervise the CRNA.  For example, if a dentist possesses a
conseious sedation permit (Class 3), the CRNA may only sedate the patient to that level,

Performance Evaluation & Research Division
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even though the CRNA will probably have been trained in general anesthesia. The
Board’s concern is that with removal of supervision and subsequent elimination of permit
status, dentists with a Class 2 permit, which requires only 6 hours of continuing education
to acquire, could have general anesthesia services provided in their office.

It should be noted that in the past legislative session, the Dental Practice Act was
completely rewritten with the most significant modifications in the area of administration
of anesthesia in dental settings. The amendments to that area of the code were noted by
the West Virginia Dental Association to put our statute in the top one-third of states in
terms of regulation aimed at safeguarding the public through best and safe practices
mandated when anesthesia is administered. In fact, other health care providers who
administer anesthesia are using our law as a template or basis for modification to
strengthen their statutes. The passage of the revised Dental Practice Act was a collective
agreement between the Board of Dentistry, the West Virginia Dental Association, and the
West Virginia Dental Hygiene Association.

The new proposal may be premature in that many of the recently enacted reforms have
yet to have much of an opportunity to fit into practice and be evaluated as they should.
The Board of Dentistry is progressive and embraces its role as protector of the public. It
does not now nor has it in the past acted as a protector of the practitioner. The Board’s
primary objective is to protect the public and that is its guiding star. Having said that, it
is our position that while the nurse practitioner proposal may have merit, it should be
closely examined and with particular reference to the dental arena, waiting a year to
evaluate the effects of the sweeping modifications of the Dental Practice Act would be a
more prudent course of action.

Very truly yours,

(Loterd 210, U,

RICHARD D. SMITH, DDS
Executive Secretary

RDS/sme
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WEST VIRGINIA BOARD OF OPTOMETRY
179 Summers Street, Suite 231
Charleston, WV 25301
Phone: {304) 558-5901 Fax: (304) 558.5508

e-mail: wvbdopt@verizon.net

October 22, 2013

Mr. Michael Midkiff, Audit Manager

West Virginia Legislature

Performance Evaluation and Research Division
Building 1, Room W-314

1200 Kanawha Boulevard E

Charleston, WV 25305-0610

Dear Mr. Midkiff:

The West Virginia Board of Optometry appreciates the opportunity to comment on the sunrise
application filed regarding advanced practice nurses to eliminate the collaborative physician
agreement, remaving restrictions on their prescriptive authority and allowing advanced
practice nurses to sign documents such as death certificates subject to regulation by the West
Virginia Board of Examiners for Registered Professional Nurses and the Legislature. The Board
agrees with two points asserted by the application. There is a shartage of primary health care
in rural areas of West Virginia, and healthcare is evolving int this country. Each profession
should be allowed to practice to the full extent of its education and training.

As health and medical knowledge advances there are professions who have expanded the
training of their licensees. The Board supports the idea that trained and tested persons should
practice to the full extent of their training in order to improve health care for West Virginia’s
citizens. As the application states, “Because health care is an evolving, dynamic system,
changes in regulated scope of practice are inherent in health care delivery.”

Each governing board that has been created by the Legislature is filled with individuals whe
have the specialized expertise to evaluate training in their particular field and to establish
requirements for licenses, certificates and permits for review and action by the Legislature.
Each Board has a unique perspective on the practice of each profession as it honors its oath to
protect the public.

Thank you for the opportunity to comment on this application.

Sincerely,

W@-ﬂ%

James Campbell,
Board President

MIS51GN STATEMENT
Ta ensure that all applicants for licensure and 2ll Doctors of Optometry currently licensed, practice their profession ina that henefits and p
the public, aad o ensore that the higlhesd goality aptenetric vye and vision cave i= provided in a professional, eoapetent, and ethical manner.
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West Virginia State Medical Association
PO Box 4106 « Charleston, WV 25364

West Virginia Academy of Family Physicians
2632 Main Street » Furricane, WV 25526

West Virginia Chapter of the American College of Physicians
190 N Independence Mall West » Philadelphia, PA 19106-1572

QOctober 24, 2013

Performance Evaluation & Research Division
State Capitol Complex

Building 1, Room 314W

Charleston, West Virginia 25305

Response to the APRN Sunrise PERD Application

The West Virginia State Medical Association {WVSMA), the West Virginia
Academy of Family Physicians (WVATP), and the WV Chapter of the American College
of Physicians (ACP) strongly opposc the APRN request for increased scope of practice
because doing so could compromise the health and safety of West Virginians. Current
WYV Code, which requires collaboralive agreemenis between licensed physicians and
APRNS, is a necessary protection for the public since APRN cducation programs are not
standardized and provide far less clinical training compared to medical school programs.
Further, the APRNS’ request to prescribe all controlled substances without any reasonable
limitations could have the disastrous effect of aggravating West Virginia’s prescription
drug abuse problem, already the worst in the nation. In addition, the request to allow
APRNS to have “global signature™ authority raises red flags since the scope of this policy
change would be far-reaching,

Although a small minority of states have removed the statutory protections of
collaborative agreement requirements, there is no data to show that this has led to
increased access to care in (hose states. Thirty-four other states, including all of our
surrounding states, require collaborative agreements, Collaborative agreements provide
important safeguards for public health and safety, especially in regard to rules that call
for reasonablc limits on APRNs” prescriptive authority for potentially dangerous
controlled substances. The WV law on APRN scope of practice has been recently
updated and alrcady allows APRNs to prescribe many medications and to practice
independently in any locations they choose. Removing the collaberative agreement
requirement would not affect APRNs’ ability to practice in rural areas, it would only
remove a practical method of oversight that enhances patient safety. The APRNs have
cited a number of rescarch studies that purport to show that APRNs offer the same
quality of care as physicians, but these studies are riddled with methodological problems
and other shoricomings, and many show that APRNs have skills that are different than
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those of physicians (although complementary). Further, APRNs can be reimbursed at
levels up to 100% of doctors’ fees for the same services, and studics show that APRNs
tend to order more tests and use more services than do physicians, so they do not achicve
cost savings. The WVSMA and the WV AFP believe that a team approach, incorporating
the strengths of the professions of medicine and nursing, leads to the best quality of
medical care, and research supports this theory,

The APRNs’ request for “global signature” authority also causes the medical
community grave concern, The APRNSs arc requesting carte blanche permission to sign
any documents currently required by law to be signed by physicians. This is a patient
safety issue. The Legislature has made careful decisions in many sections of the WV
Code 10 require physicians’ judgment for such important documents as medical orders,
forensic medical determinations, competency declarations, disability evaluations, end-ol-
life documents, death certificates, and more. No documentation of medical nced was
provided in the APRN “Sunrise Application.” Any statutory change to allow “global
signaturc® authority for APRNs should not be approved until a special legislative inferim
study can be conducted to assess any medical need and potential effects on public safety.

The following report outlings ten reasons for opposing APRN scope of practice
expansion, with substantiation [or the ten reasons on the following pages.

it i

Reginald J. McClung, MD

President, West Virginia State Medical Association

C

\

S

John A, Parker, Ir., MD

President, West Virginia Academy of Family Physicians

,/S(;"Léu»_-) (‘.{é’f}.t_é ; }mb /?sz}c;_ 7/‘\

Karen E. Clark, MDD, FACP

Governor, West Virginia Chapter of the American College of Physicians
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Reasons to Oppose APRN Scope of Practice Expansion

1. West Virginia has the highest rate of death by overdose of prescription drugs, and
granting APRNSs prescriptive authority for Schedule 11 controlled substances
could exacerbate this problem.

2. While WV APRNs are requesting the unfettered right to autonomously prescribe
all classes of controlled substances, all of our surrounding siates (KY, MD, OH,
PA, VA) require collaborative agreements with physicians, as well as imposing
other limitations on APRNS’ prescriptive authority.

3. Physicians’ training is substantially different than that of APRNSs. It is far more
rigorous, lengthy, and standardized. In contrast, APRN programs vary widely and
can be completed in as little as 18 months through online courses. APRN Iraining
is not equivalent to medical school, but it does provide complementary skills,
which are best utilized through collaborative arrangements between APRNs and
physicians.

4. Nurses have authored a glut of rescarch studics on quality of care of APRNSs, but
most of the studies suffer from a variety of shortcomings and limitations, Many
studies indicate that APRNs have difterent strengths than physicians, suggesting
that the best model for care is a collaborative team approach.

5. Increasing APRNSs’ scope of practice is unlikely to increase access to primary care
in rural areas. APRNs are much more likely to practice in urban settings in West
Virginia, even though collaborative agreements do not limit them from rural
areas. Further, increased scope of practice has not led to increased access to care
in other states,

6. Not only arc APRNs unlikely to provide cost savings, they can increase costs of
carc. They can bill Medicaid for their services at 100% of the physician rates and
Medicare at 85% (100% if “incident to” physician services). Further, research
studies show that nurse practitioners are less productive, and tend to order more
exams and utilize more resources compared to physicians, leading to increased
costs of care when working independentily.

7. Research shows that paticnts have a clear preference for physician-led health-care
services, and the WV Legislature has already addressed this issue.

8. Current WV Code specifics recently updated, reasonable rules for collaborative
agreements between physicians and APRNS that provide important protections for
health care consumers in the state.

9. Proposed changes to the law are broad and potentially could have far-reaching
unintended consequences.

10. Research shows that the best and most cost-effective medical care occurs when
physicians and nurses work together 10 provide a tcam approach, balancing the
strengths of each profession. Virginia has recently enacted a new law, drafted by
nurse and physician groups working in conjunction, which stipulates requirements
lor patient care teams. Virginia’s new law calls for collaboration, just as currcnt
West Virginia law already requires,
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1. West Virginia has the highest rate of death by overdose of prescription drugs, and
granting APRNs prescriptive authority fov Schedule 1l controlled substances
could exacerbate this problem.

West Virginia has a serious prescription drug abuse problem. Expanding APRNs’
prescriptive authority and removing the statutory requirement for collaborative
agreements, which provides an important level of oversight, could make the problem
much worse.

A report just released by the Trust for America’s lcalth states that West Virginia has the
highest drug overdose mortality ratc in the country, with 28.9 deaths per 100,000 people,
a 605% increase since 1999. One of the authors’ key recommendations is, “Ensure
responsible prescribing practices, including increasing education of healthcare providers
and prescribers.”’ Physicians have far more exiensive cducation than do APRNs, and
expanding prescriptive authority for dangerous substances to a less educated group is a
step in the wrong direction.

According to the CDC, some of the pecple most vulnerable to prescription drug overdose
are those who obtain multiple prescriptions from multiple providers {“doclor shopping”}.
Other high-risk groups include low-inceme people and those living in rural areas.
Increasing the number of less-trained providers increases the potential risk of prescription
drug abuse, particularly in a state such as West Virginia.? Further, an FDA advisory panel
in January recommended reclassifving hydrocodone as a Schedule 11 drug, with the
understanding that, in most stales, the reclassification would effectively limit prescriptive
authority for the drug to physicians, in an effort to help control the drug diversion
problem.’

A recent WV Supreme Court of Appeals case demonstrates the potential problem with
relying on the WV Board ol Examiners for Registered Professional Nurses (RN Board)
for oversight, and thus the need to maintain the current system of collaborative
agreements. [n State ex rel. Fillinger v. Rhodes (2013), the Court chastised the RN Board
for failing to conduct disciplinary hearings for a nurse accused twice of unlawfully
obtaining prescription narcotics for personal use and distribution. The nurse had been
fired [or that reason from CAMC in 2008 and Logan Regional Mcdical Center in 2009,
Both medical centers filed complaints with the RN Board, but it never conducted a
hearing on cither complaint. Since the RN Board denied the purse due process, the Court
had to dismiss the case, and the nurse’s license was not suspended. Justice Benjamin
called the RN Board’s failure to act “excessively vexatious conduct,” and Justice
Loughry calied it “unconscionable.™

The exorbitant rate of death by overdose in West Virginia should lead to more proteciive
laws to limil the overuse of prescription medications in an effort to curtail the problem.
The APRNSs’ proposal to increase their prescriptive authority to include Schedule 1T drugs
would make our laws less protective. The proposed law would allow less educated
providers to prescribe potentially dangerous controlled drugs, increasing the opportunity
for abuse. Further, removing the collaborative agreement rule would leave oversight of
nurses’ prescribing practices to the RN Board, which has been shown to be unreliable and
ineftective for this purpose.
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2. While WV APRNs are requesting the unfettered right to autonomously prescribe
all classes of controlled substances, all of our surrounding states (KY, MD, Oi],
PA, VA) require collaborative agreements with physicians and impose other
limitations on APRNs ' prescriptive authority.

Kentucky:
KRS 314.042 requires that an APRN must enter into a collaborative agrecment with a

physician, dclining the scope of prescriptive authority for nonscheduled legend drugs,
and a separate collaborative agreement with a physician for contrelled substances, before
prescribing such substances, and also obtain DEA registration.

KRS 314,011 provides additional limitations on APRNSs’ prescriptive authority, including
that they can only prescribe Schedule 1T substances in a 72-hour supply, without refill;
Schedule I for 30 days without refill, and Schedule IV and V substances to the original
prescription plus refills not to exceed a 6-month supply.

Maryland:

Ch. 77 8-302 (b) states that a certified nurse practitioner (CNP} may not practice in the
state without an attestation that a collaborative agreement is in place with a licensed
physician, and an agreement to consuit with that physician and other health care
providers as needed.

Ch. 77 8-508 (a){1) lists requirements and limits for CNPs’ prescriptive authority.

Ohie:

OAC 4723-8-04 requires that, prior o cngaging in practice, a clinical nurse specialist,
certified nurse-midwife, or certified nurse practitioner must enter into a “standard care
arrangement” with a collaborating physician.

ORC 3719.06 (A) (2) states that a CNS, CNM, or CNP who is authorized to prescribe
drugs, may only prescribe Schedule I controlled substances for patients with terminal
conditions, for a 24-hour supply, and if the collaborating physician initially prescribed the
substance,

Pennsylvania:
§ 21.283 provides that a certified registered nurse practitioner (CRNP), acting in a

collaborative agreement with a physician, may prescribe and dispense drugs, after
obtaining prescriptive authority approval by successfully completing 45 hours of
coursework in advanced pharimacology, as well as meeting other specific conditions.

§ 21.284b. provides requirements for CRNPs wheo prescribe controlled substances.

Virginia:

Chapter 213 (11B 346), passed in March 2012, which was drafled by a coalition of
physicians and nurses in the state, requires that nurse practitioners may only practice as
part of a “paticnt care team,” and the law stipulates various requirements for collaborative
practice agreements.
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3. Physicians training is substantially different than that of APRNs. It is far more
rigorous, lengthy, and standardized. In contrast, APRN programs vary widely and
can be completed in as little as 18 months through online courses. APRN training
is not equivalent to medical school, but it does provide complementary skills,
which are best wtilized through collaborative arrangements between APRNs and
Physicians.

Quality of care in medicine depends in large part on the practitioner’s education and
training. In West Virginia, the education requirement for an APRN is a graduate degree
in nursing plus license and certification from the state RN Board.’ The graduate degree
must be from an aceredited school and include a “supervised clinical component,”
although the rule docs not provide specific minimum requirements for this component. A
bachelor’s degree is not even necessary to cnroll in a master’s of nursing program: most
programs also accept an associate’s degree or nursing diploma. The master’s degree can
be obtained from an online program. Currently over 70 online programs exist nationwide,
in addition to countless traditional programs, and they can be completed in as littie as 18
months of full-time study.” There is no standardization among programs, although the
APRN consensus model calls for 500 hours of clinical practice.®

Physicians, in contrast, have to complete a four-year college degree, four years of
medical school (no on-line programs available), and a three- to five-year residency, as
well as optional fellowships for additional years. Further, medical schools and residency
programs arc highly competitive. In addition, licensure requires passing muliiple medical
board cxams. So, while APRNs have as little as 1.5 years post-graduate work, physicians
have at lcast seven, five of which comprisc clinical fraining. Even with the minimum
three-year residency, primary care phymuanb spend about 34,000 hours on education,
and specialists spend nearly 50,600 hours.” The American Academy of Family Physicians
estimates that family Physwxans spend 20,700 to 21,700 hours on education compared Lo
2,800-5,350 for NPs. ® That mcans family practice physicians accrue four to eight times
as many hours of education as do NPs, and other specialists may accrue up to 18 times as
many!

Family practice physicians undertake at least 15,000 hours of clinical educalion and
training during theit four years of medical school and three o seven years of residency
training.!! In comparison, APRN programs vary, but, if they are in line with the APRN
consensus model, they require 500 of clinical experience.'” That means that family
practice physicians have 30 times as much clinical training as do APRNS,

The fact is, physicians have substantia{ly greater medical education and far more hours of
clinical training compared to nurse practitioners, and more cducation and training equates
to more knowledgeablc diagnoses and treatment, Nurses’ training is nol equivalent 1o that
of physicians, but it is complementary, and ideally the iwo professions should work
together collaboratively.
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4. Nurses have authored a glut of research studies on quality of care of APRNs, but
most of the studies suffer from a variety of shoricomings and limitations. Many
studies indicate that APRNs have different strengths than physicians, suggesting
that the best model for care is a collaborative team approuch.

Research studies on the quality of care provided by APRNs sufter from various
limitations. For example, one large study focused on patients with pre-existing, common
diagnoses with well-established treatment protocols.'” Another study that appeared large
because of the patient population actually involved only a single, possibly anomalous
nurse practitioner (NP) with 15 vears of critical care nursing experience compared with
physicians in training rotating through the unit for a week or two at a time."* The data in
one study that was touted as demonstrating cost savings associated with APRN carc
indicated that NPs missed a known diagnosis in 40% of patients!'”

In their PERD Application, APRNs list a plethora of research studies purporting to show

that APRNs provide care that is equivalent to that of physicians. Many of the studies have
methodological limitations. however, and, as the authors of a meta-analysis sponsored by
the American Nurses Association stated, “There was a lack of methodological rigour and

logical formulation in many of the included studies.”'®

In some studies cited by the APRNs, the findings cannot be extrapolated because of the
specificity of the setting or other parameters. For example, onc of the studies compared
senior house officers {SHOs) and NPs in an emergency room in Glasgow, Scotland;'’
another study was from Bristol, England."® In the United Kingdom, SHOs are doctors in
training, and the qualifications for NPs arc more rigorous compared to the U.S. training
programs; A levels are required for applicants, and the post-graduate training has a 3-year
duration, as well as additional clinical training, so those studies are not relevant 1o care in
the United States. Further, some of the studies cited evaluated care in nursing homes;'
and three of the studics dated all the way back to the 1970s 2 predating today’s advanced
medical technology, and long before any online NP training programs existed, and
therefore not germane. Another important limitation of the studies is that they generally
compare patient populations with simple, chronic conditions; in the case of nurse
midwives, the studies typically include low-risk patients with uncomplicated pregnancies.

Some of the studics actually show that APRNs have a different skill set which would be
complementary to physicians in a collaborative tcam approach. For example, several
studics reported that NPs (end to have betler communication and interviewing skills
compared to physicians.' One of the most compelling studies listcd by the APRNs was a
study of 1,207 general medicine patients randomized to receive cither traditional carc or
carc by a multidisciplinary tcam of physicians and NPs. The researchers found that the
multidisciplinary teams were maore cost cffective, achieving a net cost savings of 3978
per paticnt.”?

The rescarch studies on quality of care by NPs help to demonstrate that physicians and
APRNSs have different skill sets which can best be utilized by encouraging collaboration
on muliidisciplinary teams.
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5. Increasing APRNs’ scope of practice is unlikely to increase access 1o primary
care in rural areas. APRNs are much move likely to practice in urban settings in
West Virginia, even though collaborative agreements do not limit them from rural
areas. Further, increased scope of practice has not led to increased access in
other siates.

One of the main arguments that NPs offer for increasing their scope of practice is that
doing so will improve access to care, particularly for people in rural areas. Unfortunately,
evidence does not support this theory. Most NPs practice in urban areas; only about half
practice primary care; and states that have laws granting them greater autonomy are not
significanily dilferent than those without such laws,

Nationally, there arc 152,000 APRNs, 106,000 of which are NPs, and they are much
more likely to practice in urban arcas. Their density in urban areas is 3.6 NPs per 10,000
population compared to only 2.8 per 10,000 in rural areas. In West Virginia, the
comparative density is even worse, with 3.7 NPs per 10,000 in urban areas compared 1o
only 2.6 in rural,” even though West Virginia’s proportion of population living in rural
areas is significantly higher than that of the nation, with 44% of West Virginians living in
rural areas compared to only 17.7% nationwide,”* While all counties in West Virginia
have at least one actively practicing primary care physician, at least seven countics have
no practicing APRNs. >

Further, ncarly half of NPs do not practice in primary care settings. Although the
American Academy of Nurse Practitioners reports that 89% of NPs are trained in primary
care and 75% practice in primary care settings,”® data from the National Provider
Identifier File, a database tracking all clinicians who file insurance claims, shows that
only 52% of NPs actually practice in primary care sellin gs”’

Changing state laws to provide more autonomy for NPs has not helped the problem: the
handful of states that allow NPs to practice independently have not experienced increased
access to care in underserved arcas. No significant difference exists in the relative
practice densities of NPs in states with more statutory autonomy for NPs.**

The fact is, nothing is preventing WV APRNs from practicing in rural areas now because
they are allowed to practice independently in any location they choose. Collaborative
agreement requirements in West Virginia do not stipulate any limitations on practice
locations. There is no reason why APRNs cannot practice in underserved rural areas
under the current law, and there is no teason to believe that changing current law would
motivate them to change their practice locations. Changing the law is highly unlikely to
make any difference in access to care.
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6. Not only ure APRNs unlikely to provide cost savings, they can increase costs of
care. They can bill Medicaid for their services at 100% of the physician rates and
Medicare at 85% (100% if “incident {o” physician services). Further, research
studies show that nurse practitioners are less productive, and tend to order more
exams and utilize more resources compared to physicians, leading 10 increased
costs of care when working independently.

APRNS claim that increasing their autonomy will provide health care cost savings, but
facts and research data do not support this claim. The fact is, they can biil at the same rate
as physicians, and rescarch studies have shown that they utilize more resources,
compared 1o physicians, leading to incrcased costs.

APRNS can bill at 100% of the physician rates for services. In West Virginia, the
Department of 1lealth and Human Resources allows primary care physicians and APRNs
{o bill for reimbursement at the same rate.”” Medicare provides reimbursement to APRNs
at 100% of the physician rate if the service is “incident to” physician services and
otherwise at 85% of the physician rate.”® This slight savings may be short-lived, however,
since the American Nurses Association is currently lobbying for pay parity.”’

Research studies have shown that APRNSs can be associated with higher costs of care
because of their lower productivity, relative to physicians, and their lendencies to order
more tests and utilize more resources. A study cited by the APRNs in their application
reported that APRNs are only 60% as productive physicians.’” In a literature review from
the Cochranc Collaboration, researchers screcned over 4,000 articles and reviewed 25
articles comparing doctors and nurses providing similar primary health care services. The
researchers reported that the studies showed that, when the nurses provided first contact
care fo patients, they tended to use more resources and have lower productivity compared
to doctors. They rcported that salary differentials varied between nurses and doctors, but
cven when nurses salaries were lower than doclors™ ne cost savings was achieved because
of the decreased productivity and increased use of tests and other services.

In another study on resource utilization, researchers collected data on number of
radiologic and laboratory tests for patients assigned to cither a NPs or an attending or
resident physician at a Veicrans Administration medical center. They found resource
utilization was higher in 14 of 17 measures for NPs compared to residents (doctors in
training} and 10 of 17 measures for NPs compared to attendings (fully trained
physicians). None of the utilization measures was lower for the NPs compared to either
physician group, The researchers concluded that NPs utilize more resources than do
physicians in a primary care setting.™

Although APRINs claim that increasing their autonomy will result in lower health care
costs, the reports they cite are generally speculative. Rescarch demonstrating that actual
cost savings can be achieved typically invelve seftings in which APRNSs and physicians
are working together in health care teams, as discussed below (#10).
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7. Research shows that patienis have a clear preference for physician-led health-
care services, and the WV Legislature has already addressed this issue.

The WV Legislature in 2009 enacted legislation to address the issue of physician-led
health care services through patient-centered medical homes in §16-29H-9. In pertinent
part, the statute provides: “(b) The patient-centered medical home is a health care setling
that facilitaies parterships belween individual patients and their personal physicians and,
when appropriate, the patients’ families and communities, A patient-centered medical
home integrates patients as active participants in their own health and well-being.
Paticnts are carcd for by a physician or physician practice that leads a multidisciplinary
health team, which may include, but is not limited to, nursc practitioners, nurses,
physician's assistants, behavioral health providers, pharmacists, social workers, physical
therapists, dental and eye care providers and dicticians to meet the needs of the patient in
all aspects of preventive, acute, chronic care and end-of-life care using cvidence-based
medicine and technology.”

Rescarch studies affirm that the majority of patients prefer that their clinicians are
physicians. A recent study showed that the vast majority of people older than 65 years
prefer seeing a physician for health care services rather than a nurse practitioner {77% vs.
£%). This groups makes up about a third of the paticnts in primary health care visits, For
those aged 35-64 years, the ratio is about 55% to 20%.”

Another study found that, even though the majority of retail healthcare consumers under
65 consider affordability their primary concern, they would not visit a nurse practitioner
rather than a physician in order to save costs, Retail consumers are defined as those under
65 who have individual insurance, insurance through a small group employer or are
uninsured. Of this group, 72% consider affordability their most important healthcare
concern, over quality of care and accessibility, yet 59% would not go 1o a nurse
practitioner for routine visits to save costs.”®

Other rescarch shows that patients have a strong preference for physician-led health care:
¢ 86% of paticnts belicve they benefit [rom a physician-led primary care team;
e 80% prefer a physician to have primary responsibility for their health care;
¢ 78% do not think nurse praciitioners should be able to run their own practices
without physician Involvement;
»  79% do not think NPs should practice independently of physicians without direct
supervision;
92% believe that only physicians should be allowed to diagnose heart conditions;
83% believe only physicians should prescribe complex medications;
78% think only physicians should diagnose and treat chronic diseases;
75% say they would prefer 1o be seen by a physician instead of a mid-level
provider even if it iook longer for them to get an appointment;
* 98% say physicians and nurses need 1o work in a coordinated matter to ensure
patients get the care they need.”’

* * @» @

Patients have voiced a strong prefercnee for physician-led health care teams, and the
Legislature has found that such leams provide the best way to meet patients’ needs.

10

Performance Evaluation & Research Division

pg. 75



Advanced Practice Registered Nurses

8  Current WV Code specifies recently updated, reasonable rules for collaborative
agreements between physicians and APRNs that provide imporiani protections for
health care consumers in the siate.

West Virginia’s current statutes for APRNs have been recently updated and are less
restrictive in rcgard to APRN prescriptive authority than those in most other states,
including all ol our contiguous states,

Over the past four years, the WV Legislature has expanded APRNs” prescriptive
authority, and in this past session, introduced a statutory definition of the term APRN. Tn
2009 the WV RN Board collaborated with the WVSMA and the WV Board of Medicine
to develop new rules significantly rewriting and expanding the existing prescriptive
authority rules for nurse midwives and nurse practitioncrs (SB 664, codified as §30-7-15a
and §30-7-15b), and in 2012 a definition of APRN was added to the statute, replacing
previous language relerring to advanced nurse practitioners (SB 572, adding §30-7-1a).
In 2012 other changes were also made to the APRN rule: §30-7-15b and §30-7-15¢ were
amended to add a grandfather clausc, and allow the WV RN Board to set an application
fce and providing rule-making authority.

‘The current rules, §30-7-15 and §30-15-7, permit APRNs and nurse midwives to
prescribe medications, including those listed under Schedule [V and V, without
limitation, pursuant to a collaborative agreement with a physician. They are also
permitted to prescribe Schedule 111 medications in a 72-hour supply without refill.

West Virginia statutes provide fewer restrictions on APRN practice compared to laws in
most other states. West Virginia is one of only 22 states that allow APRNs 1o diagnosc
and treat patients without physician invelvement. While West Virginia does require that
APRNSs have collaborative agreements to prescribe medications, it is onc of 38 states that
have such a requirement.®

Collaborative agreemenis provide an important level of patient protcction because they
require a physician to provide a periodic review and evaluation of the APRN’s
prescriplive practices fo ensure patient safety and to help protect the public from unsafe
prescribing practices. Also, having a collaborating physician means that the APRN has a
readily available contact who can share information and expertise.

‘The WV Board of Medicine has promulgated a set of guidelines for collaborative
agreements thal helps ensure patient safety. The guidelines provide common-sense rules,
such as providing that the collaborating physician should be in the same specialty as the
APRN, and the agreement should not include medications that the physician does not
prescribe in his or her own practice, or those with which the physician is not familiar and
knowledgeable.”

West Virginia’s statutcs regarding APRNSs provide reasonable protections for health care
consumers in the state, and they are already more permissive for APRNs than those ina
significant majority of other states.

11
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9. Proposed changes to the law are broad and potentially could have far-reaching
unintended consequences.

The APRNSs’ proposed changes to existing WV statutes include removing the Jimitations
on NPs” and nurse midwives’ prescriptive authority for Schedule 11 and 111 controlled
substances, removing the requirement for collaborative agreements with physicians, and
permitting APRNs the authority to sign, or otherwise affirm, any documents that WV law
or regulations currently require to be authorized by a physician. These changes could
have uniniended negative consequences.

Removing current limitations on APRNs’ and nurse midwives’ prescriptive authority for
Schedule II and 11T controlled substances could exacerbate the drug diversion problem in
West Virginia. Remmoving the current reasonable limitations would allow mid-level
providers, who have considerably less training than physicians, to prescribe substances
recognized for their potential for abuse, Further, this would increasc opportunities for
patients who are vulnerable 1o abusing controlled substances to shep lor multiple
providers.

Another significant risk of allowing APRNs and nurse midwives to prescribe controlled
substanees without collaborative agreements is that this would remove an important Icvel
of oversight. Collaborative agreements require that physicians periodically evaluate
preseriptive practices with the APRN or nurse midwife, which helps prevent misuse and
protects public safety. Not only would periodic reviews be eliminated, but egregious
abuse might go unpunished, as demonstrated in the recent WV Supreme Court of Appeals
case, State ex rel. Fillinger v. Rhodes (2013). The case revealed that the WV RN Board
failed to take action against a nurse who was fired from two different hospitals following
accusations that she had unlawfully obtained narcotics for personal usc and distribution.

Removing the collaborative agrecment requircment also eliminates the parinership with a
physician, which can be very beneficial if the APRN has questions or concerns regarding
patient care, This can be particularly important regarding de novo diagnoses, as one study
showed that NPs working independently missed a known diagnesis in 40% of patients.*'

The proposed addition to the law allowing global signatures could result in significant
issues. The extent of the consequences of this change cannot be estimated since the
number of documents to which it refers is unclear. Some of the documents include
disability determinations, forced psychiatric admissions, competency declarations, ete.,
which could lead to increased costs (uas from accelerating the number of disability claims}
and other issues. This proposed change merits careful consideration to investigate all of
the potential ramifications.

Finally, changing laws to define APRNs as equivalent to physicians could have the
unintended consequence of aggravating the current shortages of primary care physicians
and registered nurses. It could discourage medical students from entering primary care
residency programs since such residencics would be considered equivalent to training
that is significantly shorter and less rigorous, and it could discourage nurses from
traditional nursing positions,
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10. Research shows that the best and most cosi-effective medical care occurs when
physicians and nurses work rogether to provide a ream approach, balancing the
sirengths of each profession. Virginia has recently enacted a new law, drafted by
nurse and physician groups working in confunction, which stipulates
requirements for patient care teams. The new law calls for collaboration, just as
current West Virginia law already requires.

Studies show that a multi-disciplinary tcam approach provides cost effective and high-
quality health care because such an approach takes advantage of the relative strengths of
each profession. For example, data from Kaiser Permanente Georgia shows that health
care teams with high levels of collaboeration and teamwork performed 40-90% better
when caring for patients with chronic diseases such hypertension, diabetes, and asthma.*?
A large study of inpaticnts at the UCLA Medical Center shows that multidisciplinary
teams of physicians and NPs achieved significant cost savings.” Researchers at a
Veterans Administration hospital found that patients teeated by multidisciplinary teams
had significantly lower average lengths of stay with no difference in mortality or
readmissions.** These studies and many others demonstrate that multidisciplinary teams
pravide the most effective model for health care delivery.

The Virginia State Legislature, recognizing the benefits of the tcam approach, in 2012
unanimously passed landmark legislation requiring APRNSs Lo practice as part of
physician-led patient care teams.* The legislation was the culmination of 18 months of
combined effort by the Medical Society of Virginia and the Virginia Council of Nurse
Practitioners, and their cooperation and focus on patient safety and quality of care
ensured easy passage of the bill.** As well as requiring that APRNs practice only as part
of teams, the new law also requires that APRNs are jointly licensed by the Virginia
Boards of Nursing and Medicine.*” The Virginia legislation provides a model for other
states to enhance paticnt-centered care, a key recommendation of the Institute of
Medicine {HOM} report, The Future of Nursing.

The IOM report, which is often touted by nurses but, like some earlier IOM reports, is
the subject of criticism by many physicians, docs include some recommendations and
comments that are unassailable. One of the key messages of the report is that health care
should focus on the unique needs of patients, not on the convenience of health care
profcss»:i(}ru:lls.48 The report also notes that APRNs are irained to focus on promoting
health as opposcd to curing illness; valuing public health, as opposed to emphasizing
technology and interventions.*” Further, the 10M acknowledges that APRN education is
not standardized, with “multipie educational pathways leading to licensure... which state
legislators are sometimes confused about (or suscepiible to mischaracterizations o).
For example, a 2-year nursing degree is sulficient in many cases for entrance in a
master’s program for APRN certification, and, while there is an APRN Consensus Model
for education and accreditation, the model only provides recommendations, not
mandates. Considering those issues, the best way to provide patient-centered care is to
recognize the differences between APRN and physician training, and promote
collaborative, multidisciplinary teams that balance the relative strengths of each
profession,
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West Virginia Association of Physician Assistants
PO Box 3064

wWheeling, WV 26003

Telephone 304.688.5100

www. Westvirginiaapa.org

Mr. Michael Midkiff, Audit Manager
West Virginia Legislature

Building 1, Room W-314

1900 Kanawha Boulevard, East
Charleston, WV 25305-0610

Dear Mr. Midkiff:

The West Virginia Association of Physician Assistants (WVAPAJ has reviewed the "Sunrise Application™ to
the Performance Evaluation and Research Division of the West Virginia Legislature and would like to
comment on this issue,

Healthcare is an ever changing and evolving industry. All sectors of healthcare will experience the need
to increase patient access. With the evolution in healthcare today, we believe that both Physician
Assistants {PA) and APRNs wiil play a major role in patient care and access. Both PAs and NPs have been
shown to provide gquality care while lowering healthcare costs.

However, we believe that a physician-led team is the best approach to the future of healthcare. Being
properly supervised by, delegated to, or collaborating with a physician dees not mean that a provider
cannot work autonomously. This is privileges that come with experience and trust in the provider's
relaticnship with the physician-led team and does not require independent practice to accomplish.

The National Association of Community Health Centers states-Facilitating Health Care Teams- State
scope of practice standards set the boundaries by which key primary care providers, namely NPs and
PAs, can deliver care. State policymakers must consider how these standards encourage or discourage
primary care professionals to locate in and form teams in underserved areas. Some states, inciuding
Colorado and Pennsylvania, have dealt with primary care shortages in underserved areas by expanding
scope of practice for NPs, PAs, CNMs, nurses, and dental hygienists. If health centers are to form
medical or health care homes and maximize quality and efficiency, policies that facilitate team functions
for paticnts will be needed.!

Rural and underserved areas will continue t¢ be served by practitioners with ties to the communities
and other health care programs that give incentives, Both PAs and NPs have a history of working in rurat
areas throughout the life of their profession without independent practice. The American Association of
Physician Assistants [AAPA) Waest Virginia PA practice snap shot shows that 48% of patients seen by PAs

1. National Association of Community Health Centers. (2008} Access Transformed
http://www.nachc.org/client/documents/ACCESS%20Transformed%20full%20report.PDF

pg. 82 | WestVirginia Legislative Auditor




Janaury 2014

West Virginia Association of Physician Assistants
PO Box 3064

Wheeling, WV 26003

Telephone 304 688.5100

www Westvirginiaapa.org

are in the rural setting. There are a total of 713 PAs in clinical practice in WV per the AAPA In 20122 This

alse is witheut independent practice. Additionally, independent practice also does not guarantee that
practices will be set up in rural and underserved areas.

While both PAs and NPs receive substantial education during their training, it still does not match that of
physicians. Non-physician practitioners clinical rotation typically is their last of nearly three years
training, whereas physicians spend the last twg years of medical school in clinical rotations followed by
at least three years in residency taking care of patients. Physician’ training, being a medical model with
subsequent residency provides them the opportunity to apply the knowledge and skills they have
attained under physician supetrvision. PAs are also instructed under a medical model approach;
however, our length of training and patient contact is not the same length and would not warrant
independent practice. APRNs are taught from a nursing model! and length of training does not match
what a physicians’ training entails.

Safe, high-quality, and efficient care can be delivered over the state of West Virginia as well as the
country. This has been accomplished by both PAs and NPs for several decades without requiring
independent practice. The WVAPA is committed to continuing to build physician-PA relationships by
working with both the West Virginia Board of Medicine and the West Virginia Board of Osteopathy, as
well as other state medical associations to help increase patient access to care. Quality measures to
provide evidence based medicine, yet control the spiraling increase in health care cost has already been
implemented by both government and third-party pavers. Some insurance payers will only reimburse
NPs if they are collaborating with a physician, regardless of the state law. This shows the push for unity
to take care of and manage each patient by either physicians and/or non-physician providers as a health
care team.

In closing, while the WVAPA values the health care services and patient access provided by APRNS in this
state, we firmly believe that a physician-led, team approach will provide safe, high-quality, and efficient
patient management in the current and future healthcare environment fer all non-physician providers
to foliow.

Regards,

West Virginia Association of Physician Assistants

Zamerican Acaderny of Physician Assistants (2013} Retrieved October 26, 2013
http://www.aapa.org/uploadedFiles/content/The PA Profession/Federal and State Affairs/Resource Items/We

st-Virginia2013.pdf
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Jemnifer Pack, PA-C

Jennifer Pack, PA-C

President, West Virginia Association of Physician Assistants

HAY et

/
Nicholas Vance, MPAS, PA-C

Immediate Past President, West Virginia Association of Physician Assistants
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