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Thursday, March 1, 2018
FIFTY-FIRST DAY

[MR. SPEAKER, MR. ARMSTEAD, IN THE CHAIR]

The House of Delegates met at 11:00 a.m., and was called to order by the Honorable Tim
Armstead, Speaker.

Prayer was offered and the House was led in recitation of the Pledge of Allegiance.

The Clerk proceeded to read the Journal of Wednesday, February 28, 2018, being the first order
of business, when the further reading thereof was dispensed with and the same approved.

Committee Reports

Delegate Cooper, Chair of the Committee on Veterans’ Affairs and Homeland Security, submitted
the following report, which was received:

Your Committee on Veterans’ Affairs and Homeland Security has had under consideration:

S. B. 47, Requiring Defense Department advocacy groups be notified in abuse or neglect of
military person’s child,

And reports the same back with the recommendation that it do pass, but that it first be referred to
the Committee on the Judiciary.

In accordance with the former direction of the Speaker, the bill (S. B. 47) was referred to the
Committee on the Judiciary.

Delegate Shott, Chair of the Committee on the Judiciary, submitted the following report, which
was received:

Your Committee on the Judiciary has had under consideration:

Com. Sub. for S. B. 327, Providing extortion of anything of value, including sexual contact,
subjects person to criminal penalty,

And reports the same back with the recommendation that it do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted the following report, which
was received:

Your Committee on the Judiciary has had under consideration:
Com. Sub. for S. B. 467, Relating generally to Public Defender Services,

And reports the same back, with amendment, with the recommendation that it do pass, as
amended, but that it first be referred to the Committee on Finance.
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In accordance with the former direction of the Speaker, the bill (Com. Sub. for S. B. 467) was
referred to the Committee on Finance.

Delegate Shott, Chair of the Committee on the Judiciary, submitted the following report, which
was received:

Your Committee on the Judiciary has had under consideration:
Com. Sub. for S. B. 73, Modifying crime of fleeing from scene of accident,

Com. Sub. for S. B. 307, Declaring fundraising on state highway or roadway by volunteer fire
department is not obstruction or nuisance,

Com. Sub. for S. B. 397, Creating crime of impersonating blind or disabled person,
And,

Com. Sub. for S. B. 404, Relating to sex offender registry information,

And reports the same back with the recommendation that they each do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted the following report, which
was received:

Your Committee on the Judiciary has had under consideration:

Com. Sub. for S. B. 110, Requiring certain licensees notify law enforcement or EMS of life-
threatening emergency on premises,

And reports the same back, with amendment, with the recommendation that it do pass, as
amended.

Delegate Espinosa, Chair of the Committee on Education submitted the following report, which
was received:

Your Committee on Education has had under consideration:

Com. Sub. for S. B. 561, Increasing minimum contract price requiring execution of bond with
respect to building or repairing school property.

And reports the same back with the recommendation that it do pass, and with the
recommendation that second reference to the Committee on Finance be dispensed with.

In the absence of objection, reference of the bill (Com. Sub. for S. B. 561) to the Committee on
Finance was abrogated.

Messages from the Senate
A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed, with amendment, a bill of the
House of Delegates, as follows:

Com. Sub. for H. B. 3004, Relating to filling vacancies in offices of state officials, United States
Senators, Justices, judges, and magistrates.
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On motion of Delegate Cowles, the House of Delegates concurred in the following amendment of
the bill by the Senate:

On page two, by striking out everything after the enacting clause and inserting in lieu thereof the
following:

“ARTICLE 10. FILLING VACANCIES.

83-10-3. Vacancies in offices of state officials, United-States-senators; justices, judges, and
magistrates.

(&) Any vacancy occurring in the offices of Secretary of State, Auditor, Treasurer, Attorney
General, Commissioner of Agriculture, or in any office created or made elective to be filled by the
voters of the entire state, is filled by the Governor of the state by appointment and subsequent election
to fill the remainder of the term, if required by section-ene-of-this-article §3-10-1 of this code. The
Governor shall make the appointment from a list of three legally qualified persons submitted by the
party executive committee of the same political party with which the person holding the office
immediately preceding the vacancy was affiliated at the time the vacancy occurred. The list of
qualified persons to fill the vacancy shall be submitted to the Governor within 15 days after the
vacancy occurs, and the Governor shall duly make his or her appointment to fill the vacancy from the
list of legally qualified persons within five days after the list is received. If the list is not submitted to
the Governor within the 15-day period, the Governor shall appoint, within five days thereafter, a legally
qualified person of the same political party with which the person holding the office immediately
preceding the vacancy was affiliated at the time the vacancy occurred: Provided, That the provisions
of this subsection do not apply to §3-10-3(b), §3-10-3 (c), 83-10-3(d), and 83-10-3(e) of this code.

(b) Any vacancy occurring in the offices of Justice of the Supreme Court of Appeals, judge of a
circuit court, or judge of a family court is filled by the Governor of the state by appointment and, if the
unexpired term be for a period of more than two years, by a subsequent election to fill the remainder
of the term, as required by 83-10-3(d) of this code. If an election is required under 83-10-3(d) of this
code, the Governor, circuit court, or the chief judge thereof in vacation, is responsible for the proper
proclamation by order and notice required by §3-10-1 of this code.

(c) Any vacancy in the office of magistrate is appointed according to the provisions of §50-1-6 of
this code, and, if the unexpired term be for a period of more than two years, by a subsequent election
to fill the remainder of the term, as required by §3-10-3(d) of this code.

(d) (1) When the vacancy in the office of Justice of the Supreme Court of Appeals, judge of the
circuit court, judge of a family court, or magistrate occurs after the 84" day before a general election,
and the affected term of office ends on December 31 following the succeeding general election two
years later, the person appointed to fill the vacancy shall continue in office until the completion of the
term.

(2) When the vacancy occurs before the close of the candidate filing period for the primary
election, and if the unexpired term be for a period of greater than two years, the vacancy shall be
filled by election in the nonpartisan judicial election held concurrently with the primary election and
the appointment shall continue until a successor is elected and certified.

(3) When the vacancy occurs after the close of candidate filing for the primary election and not
later than 84 days before the general election, and if the unexpired term be for a period of greater
than two years, the vacancy shall be filled by election in a nonpartisan judicial election held
concurrently with the general election, and the appointment shall continue until a successor is elected
and certified.
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(e) When an election to fill a vacancy is required to be held at the general election, according to
the provisions of 83-10-3(d) of this code, a special candidate filing period shall be established.
Candidates seeking election to any unexpired term for Justice of the Supreme Court of Appeals,
judge of a circuit court, judge of the family court, or magistrate shall file a certificate of announcement
and pay the filing fee no earlier than the first Monday in August and no later than 77 days before the
general election.

§3-10-4. Vacancies in representation in United States Congress.

(a) (1) If there is a vacancy in the representation from this state in the House of Representatives
in the Congress of the United States, the Governor shall, within five days after the fact comes to his
or her knowledge, issue a proclamation setting dates for a special general election that is not less
than 84 nor more than 120 days from the date of the vacancy and requiring nomination of candidates
as provided in 83-10-4(a)(2) of this code: Provided, That no such proclamation may be made nor may
a special election be held if the vacancy occurs after the 84th day prior to the regularly scheduled
general election for a new full term of the office. The election shall follow the requirements of §3-10-
1 of this code that are not in conflict with this section.

(2) The party executive committees for the congressional district for which there is a vacancy shall
each, within 30 days of the Governor’s proclamation, nominate a candidate to stand at the general
election required by 83-10-4(a)(1) of this code.

(b) If there is a vacancy in the representation from this state in the Senate of the United States
Congress, the vacancy shall be filled by the Governor of the state by appointment. and: The Governor
shall make the appointment from a list of three legally qualified persons submitted by the party
executive committee of the same political party with which the person holding the office immediately
preceding the vacancy was affiliated at the time the vacancy occurred. The list of qualified persons
to fill the vacancy shall be submitted to the Governor within 15 days after the vacancy occurs, and
the Governor shall duly make his or her appointment to fill the vacancy from the list of legally qualified
persons within five days after the list is received. If the list is not submitted to the Governor within the
15-day period, the Governor shall appoint, within five days thereafter, a legally qualified person of the
same political party with which the person holding the office immediately preceding the vacancy was
affiliated at the time the vacancy occurred.

Furthermore, (1) If the vacancy occurs on or before the primary cutoff date, then an election shall
be held pursuant to 83-10-1 of this code; or

(2) If the vacancy occurs after the primary cutoff date, but on or before the general cutoff date,
then the Governor shall issue a proclamation providing for: (A) A special filing period; (B) a special
primary election to be held in conjunction with the upcoming general election; and (C) a special
general election to be held not less than 84 nor more than 120 days following the date of the special
primary election. Each election shall follow the requirements of §3-10-1 of this code that are not in
conflict with this section.

§3-10-5. Vacancies in state Legislature.

(a) Any vacancy in the office of state senator or member of the House of Delegates shall be filled
by appointment by the Governor, from a list of three legally qualified persons submitted by the party
executive committee of the same political party with which the person holding the office immediately
preceding the vacancy was affiliated at the time the vacancy occurred. The list of qualified persons
to fill the vacancy shall be submitted to the Governor within 15 days after the vacancy occurs and the
Governor shall duly make his or her appointment to fill the vacancy from the list of legally qualified
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persons within five days after the list is received. If the list is not submitted to the Governor within the
15-day period, the Governor shall appoint within five days thereafter a legally qualified person of the

same political party as—theperson—vacating-the—office with which the person holding the office

immediately preceding the vacancy was affiliated at the time the vacancy occurred.

(b) In the case of a member of the House of Delegates, the list shall be submitted by the party
executive committee of the delegate district in which the vacating member resided at the time of his
or her election or appointment. The appointment to fill a vacancy in the House of Delegates is for the
unexpired term.

(c) In the case of a state senator, the list shall be submitted by the party executive committee of
the state senatorial district in which the vacating senator resided at the time of his or her election or
appointment. The appointment to fill a vacancy in the state Senate is for the unexpired term, unless
§3-10-1 of this code requires a subsequent election to fill the remainder of the term, which shall follow
the procedure set forth in said section.

§3-10-7. Vacancies in offices of county commissioner and clerk of county commission.

sha#b&appeu%edwﬁhm—ﬂ%day@ef—the#&e&ney— Anv vacancy in the office of county commissioner

or clerk of county commission shall be filled by appointment by the county commission. The appointee
must be a person of the same political party with which the person holding the office immediately
preceding the vacancy was affiliated at the time the vacancy occurred: Provided, That at the time of
appointment, the appointee must have been a member of that political party for at least sixty days
prior to the occurrence of the vacancy.

(b) If a quorum of the county commission fails to make an appointment within 30 days, the county
executive committee of the same political party with which the person holding the office preceding
the vacancy was affiliated at the time the vacancy occurred, shall submit a list of three legally qualified
persons to fill the vacancy. Within 15 days from the date on which the list is received, the county
commission shall appoint a candidate from the list to fill the vacancy. If the county commission fails
to_make the appointment within the specified time, then the county commissioner with the longest
tenure shall eliminate one name from the submitted list, followed by the county commissioner with
the second-longest tenure then eliminating one name from the submitted list. The name remaining
after those two names have been eliminated shall be deemed to be appointed by the county
commission to fill the vacancy.

(c) If the number of vacancies in_a county commission deprives that body of a quorum, the
Governor shall make an appointment to fill any vacancy in the county commission necessary to create
a guorum, from a list of three legally qualified persons submitted by the party executive committee of
the same political party with which the person holding the office immediately preceding the vacancy
was_affiliated at the time the vacancy occurred. The Governor shall make any appointments
necessary, beginning with the vacancy first created, to create a quorum in accordance with the same
procedures applicable to county commissions under 83-10-7(a) of this code. Once a quorum of the
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county commission is reestablished by qubernatorial appointment, the authority to fill the remaining
vacancies shall be filled in the manner prescribed in §3-10-7(a) of this code.

(d) An appointment made pursuant to this section is for the period of time provided in §3-10-1 of
this code.

{b} (e) Notwithstanding any code provision to the contrary, a county commission may appoint a
temporary successor to the office of clerk of the county commission until the requirements of this
section have been met. The temporary successor may serve no more than 30 days from the date of
the vacancy.

e} (f) If an election is necessary under 83-10-1 of this code, the county commission, or the
president thereof in vacation, shall be responsible for the proper proclamation, by order, and notice
required by §3-10-1 of this code.

£ (g) §3-10-1 of this code shall be followed with respect to any election needed to fill a vacancy,
except that if the vacancy occurs after the primary cutoff date but not later than the general cutoff
date, candidates to fill the vacancy shall be nominated by the county executive committee in the
manner provided in 83-5-19 of this code, as in the case of filling vacancies in nominations, and the
names of the persons, so nhominated and certified to the clerk of the county commission of the county,
shall be placed upon the ballot to be voted at the next general election.

{e} (h) If the election for an unexpired term is held at the same time as the election for a full term
for county commissioner, the full term shall be counted first and the unexpired term shall be counted
second. If the candidate with the highest number of votes for the unexpired term resides in the same
magisterial district as the candidate with the highest number of votes for the full term, the candidate
for the full term shall be seated. The candidate with the next highest number of votes for the unexpired
term residing in a different magisterial district shall be seated for the unexpired term.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 3004 — “A Bill to amend and reenact §3-10-3, §3-10-4, §3-10-5, and 3-10-
7 of the Code of West Virginia, 1931, as amended, all relating generally to filling vacancies in certain
offices; providing that the Governor shall appoint a person to fill a vacancy in an elected state office,
choosing from a list of candidates required to be submitted by the executive committee of the political
party with which the individual vacating the office was affiliated at the time the vacancy occurred;
establishing a deadline for a party executive committee to submit names of qualified persons for
vacancies in elected state offices; providing that appointments to elected state offices be made within
a time certain; providing that the Governor shall appoint a person, of the same political party with
which the individual vacating the office was affiliated at the time the vacancy occurred, to fill a vacancy
in an elected state office when a party executive committee fails to submit names of qualified persons;
providing that the Governor shall appoint a person, from a list of qualified persons required to be
submitted by the executive committee of the political party with which the individual vacating the office
was affiliated at the time the vacancy occurred, to fill a vacancy in the office of United States Senator;
establishing a deadline for an executive committee to submit names of qualified persons for
vacancies in the office of United States Senator; providing that appointment to fill vacancies in office
of United States Senator be made within a time certain; providing for Governor to appoint a person,
of the same political party with which the individual vacating the office was affiliated at the time the
vacancy occurred, to fill a vacancy in United States Senate when the party executive committee fails
to submit qualified names of qualified persons; providing for the Governor to appoint a person, of the
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same political party with which the person holding the office immediately preceding the vacancy was
affiliated, to fill a vacancy in the state Legislature; providing for a county commission to select a
person to fill a vacancy in the office of county commissioner or county clerk, who, for at least sixty
days prior to the time a vacancy occurred, was affiliated with the same political party with which the
individual vacating the office was affiliated at the time the vacancy occurred; providing a process by
which the two most senior county commissioners may select a person, from a list of candidates
required to be submitted by the executive committee of the political party with which the individual
vacating the office was affiliated at the time the vacancy occurred, to fill a vacancy in the county
commission when the commission fails to make a selection; providing for the Governor to appoint a
person, from a list of candidates required to be submitted by the executive committee of the political
party with which the individual vacating the office was affiliated at the time the vacancy occurred, to
fill a vacancy in office of county commissioner if vacancies in the commission prevent a quorum;
establishing a deadline for an executive committee to submit names of qualified persons for
vacancies in a county commission; clarifying that appointments to county commissions to fill
vacancies are for time periods specified by statute; and making technical corrections.”

The bill, as amended by the Senate, was then put upon its passage.

On the passage of the bill, the yeas and nays were taken (Roll No. 269), and there were—yeas
64, nays 31, absent and not voting 5, with the nays and absent and not voting being as follows:

Nays: Barrett, Bates, Boggs, Brewer, Byrd, Campbell, Canestraro, Caputo, Diserio, Eldridge,
Ferro, Fleischauer, Fluharty, laquinta, Isner, Longstreth, Love, Lovejoy, Lynch, Miley, R. Miller, Moye,
Pethtel, Pushkin, Pyles, Robinson, Rodighiero, Rowe, Sponaugle, Thompson and Williams.

Absent and Not Voting: Deem, Gearheart, Hornbuckle, Marcum and C. Romine.

So, a majority of the members elected to the House of Delegates having voted in the affirmative,
the Speaker declared the bill (Com. Sub. for H. B. 3004) passed.

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 270), and there were—yeas 64, nays
31, absent and not voting 5, with the nays and absent and not voting being as follows:

Nays: Barrett, Bates, Boggs, Brewer, Byrd, Campbell, Canestraro, Caputo, Diserio, Eldridge, E.
Evans, Ferro, Fluharty, laquinta, Isner, Longstreth, Love, Lovejoy, Lynch, Miley, R. Miller, Moye,
Pethtel, Pushkin, Pyles, Robinson, Rodighiero, Rowe, Sponaugle, Thompson and Williams.

Absent and Not Voting: Deem, Gearheart, Hornbuckle, Marcum and C. Romine.

So, two thirds of the members elected to the House of Delegates not having voted in the
affirmative, the Speaker declared the motion that the bill (Com. Sub. for H. B. 3004) take effect from
its passage rejected.

Ordered, That the Clerk of the House communicate to the Senate the action of the House of
Delegates.

A message from the Senate, by
The Clerk of the Senate, announced that the Senate had passed, with amendment, a bill of the
House of Delegates, as follows:



766 JOURNAL OF THE [MARCH 1

Com. Sub. for H. B. 4013, Clarifying venue in West Virginia state courts as it applies to
nonresidents of the state.

Delegate Cowles moved that the House of Delegates concur in the following amendment of the
bill by the Senate:

On page one, by striking out everything following the enacting clause and inserting in lieu thereof
the following:

“CHAPTER 6. GENERAL PROVISIONS RESPECTING OFFICERS.
ARTICLE 9A. OPEN GOVERNMENTAL PROCEEDINGS.

86-9A-6. Enforcement by injunctions; actions in violation of article voidable; voidability of
bond issues.

The circuit court in the county where the public agency regularly meets has jurisdiction and is a
proper venue to enforce this article upon civil action commenced by any citizen of this state within
120 days after the action complained of was taken or the decision complained of was made. Where
the action seeks injunctive relief, no bond may be required unless the petition appears to be without
merit or made with the sole intent of harassing or delaying or avoiding return by the governing body.

The court is empowered to compel compliance or enjoin honcompliance with the provisions of
this article and to annul a decision made in violation of this article. An injunction may also order that
subsequent actions be taken or decisions be made in conformity with the provisions of this article:
Provided, That no bond issue that has been passed or approved by any governing body in this state
may be annulled under this section if notice of the meeting at which the bond issue was finally
considered was given at least 10 days prior to the meeting by a Class | legal advertisement published
in accordance with the provisions of 859-3-1 et seq. of this code in a qualified newspaper having a
general circulation in the geographic area represented by that governing body.

In addition to or in conjunction with any other acts or omissions which may be determined to be
in violation of this article, it is a violation of this article for a governing body to hold a private meeting
with the intention of transacting public business, thwarting public scrutiny and making decisions that
eventually become official action.

Any order which compels compliance or enjoins honcompliance with the provisions of this article,
or which annuls a decision made in violation of this article shall include findings of fact and
conclusions of law and shall be recorded in the minutes of the governing body.

CHAPTER 14. CLAIMS DUE AND AGAINST THE STATE.
ARTICLE 2. CLAIMS AGAINST THE STATE.

814-2-2. Venue for certain suits and actions

(a) Except as otherwise provided in this section, the following proceedings shall be brought and
prosecuted only in the Circuit Court of Kanawha County:

(1) Any suit in which the Governor, any other state officer, or a state agency is made a party
defendant, except as garnishee or suggestee.
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(2) Any suit attempting to enjoin or otherwise suspend or affect a judgment or decree on behalf
of the state obtained in any circuit court.

(b) Any proceeding for injunctive or mandamus relief involving the taking, title, or collection for or
prevention of damage to real property may be brought and presented in the circuit court of the county
in which the real property affected is situate.

(c) Any suit for which insurance coverage administered by the state Board of Risk and Insurance
Management under 829-12-1 et seq. of this code exists may be brought and prosecuted in the circuit
court of any county where the acts or omissions giving rise to the suit occurred or in the Circuit Court
of Kanawha County;

(d) Any suit filed against a state agency, as provided for in §6-9a-1 et seq. of this code, may be
brought and prosecuted in the Circuit Court of Kanawha County or in the circuit court of any county
where the state agency regularly meets.

(e) This section shallapply applies only to sueh proceedings as—are not prohibited by the
constitutional immunity of the state from suit under section 35, article VI of the Constitution of the
State.

814-2-2a. Venue for suits and actions involving WestVirginta—University—and—Marshah
University state institutions of higher education.

(a) NotW|thstand|ng the prowsmns of §14 2- 2 of thls code any civil actlon in WhICh the West

Seheel the governing board of any state mstltutlon of hlqher educatlon any state |nst|tut|on of hlqher
education, or any department or office of any of those entities, or any officer, employee, agent, intern
or resident of any of those entities, acting within the scope of his or her employment, is made a party
defendant, shall be brought in the circuit court of any county wherein the cause of action arose, unless
otherwise agreed by the parties.

{e)} (b) The exclusive venue provisions of this section are not applicable to:

(1) An action involving an entity or person named in subsections (a) er{b}-of this section as
garnishee or suggestee; and

(2) A proceeding for injunctive or mandamus relief involving the taking, title, or collection for or
prevention of damage to real property, and where general laws or court rules provide that proper
venue is in the county in which the real property affected is situate.

) (c) This section shalapply applies only to sueh proceedings as—are not prohibited by the
constitutional immunity of the state from suit under section thirty-five, article VI of the Constitution of
the State.

CHAPTER 56. PLEADING AND PRACTICE.
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ARTICLE 1. VENUE.
856-1-1. Venue generally.

(a) Any civil action or other proceeding, except where it is otherwise specially provided, may
hereafter be brought in the circuit court of any county:

(1) Wherein any of the defendants may reside or the cause of action arose, except that an action
of ejectment or unlawful detainer must be brought in the county wherein the land sought to be
recovered, or some part thereof, is;

(2) If a corporation or other corporate entity be is a defendant, wherein its principal office is or
wherein its mayor, president or other chief officer resides; or if its principal office be not in this state,
and its mayor, president or other chief officer do not reside therein, wherein it does business; or if it
be is a corporation or other corporate entity organized under the laws of this state which has its
principal office located outside of this state and which has no office or place of business within the
state, the circuit court of the county in which the plaintiff resides or the circuit court of the county in
which the seat of state government is located shallhave has jurisdiction of all actions at law or suits
in equity against the corporation or other corporate entity, where the cause of action arose in this
state or grew out of the rights of stockholders with respect to corporate management;

(3) If it be is to recover land or subject it to a debt, where the land or any part may be;

(4) If it be is against one or more nonresidents of the state, where any one of them may be found
and served with process or may have estate or debts due him, her, or them;

(5) If it be is to recover a loss under any policy of insurance upon either property, life or health or
against injury to a person, where the property insured was situated either at the date of the policy or
at the time when the right of action accrued or the person insured had a legal residence at the date
of his or her death or at the time when the right of action accrued,;

(6) If it be is on behalf of the state in the name of the Attorney General or otherwise, where the
seat of government is; or

(7) If a judge of a circuit be is interested in a case which, but for such interest, would be proper
for the jurisdiction of his or her court, the action or suit may be brought in any county in an adjoining
circuit.

(b) Whenever a civil action or proceeding is brought in the county where the cause of action arose
under the provisions of subsection (a) of this section, if no defendant resides in the county, a
defendant to the action or proceeding may move the court before which the action is pending for a
change of venue to a county where one or more of the defendants resides and upon a showing by
the moving defendant that the county to which the proposed change of venue would be made would
better afford convenience to the parties litigant and the witnesses likely to be called, and if the ends
of justice would be better served by the change of venue, the court may grant the motion

(c) For all civil actions filed on or after July 1, 2018, a nonresident of the state may not bring an
action in a court of this state unless all or a substantial part of the acts or omissions giving rise to the
claim asserted occurred in this state: Provided, That unless barred by the statute of limitations or
otherwise time barred in the state where the action arose, a nonresident of this state may file an
action in state court in this state if the nonresident cannot obtain jurisdiction in either federal or state
court against the defendant in the state where the action arose. A nonresident bringing such an action
in this state shall be required to establish, by filing an affidavit with the complaint for consideration by




2018] HOUSE OF DELEGATES 769

the court, that the action cannot be maintained in the state where the action arose due to lack of any
legal basis to obtain personal jurisdiction over the defendant: Provided, however, That the provisions
of this subsection do not apply to civil actions filed against West Virginia citizens, residents,
corporations, or other corporate entities.

In a civil action where more than one plaintiff is joined, each plaintiff must independently establish
proper venue. A person may not intervene or join in a pending civil action as a plaintiff unless the
person independently establishes proper venue. If venue is not proper as to any such nonresident
plaintiff in any court of this state, the court shall dismiss the claims of such plaintiff without prejudice
to refile in a court in any other state or jurisdiction. When venue is proper as to one defendant, it is
also proper as to any other defendant with respect to all actions arising out of the same transaction
or occurrence.

For purposes of this subsection, “nonresident” means any person, whether a citizen of this state
or_another state, who was domiciled outside the State of West Virginia at the time of the acts or
omissions giving rise to the claim asserted: Provided, That a member of the armed forces of the
United States who is stationed beyond the territorial limits of this state, but who was a resident of this
state at the time of his or her entry into such service, and any full-time student of any college or
university of this state, even though he or she is paying nonresident tuition, is considered a resident
under this subsection.”

And,
By amending the title of the bill to read as follows:

Com. Sub. for H. B. 4013 — “A Bill to amend and reenact §6-9A-6 of the Code of West Virginia,
1931, as amended; to amend and reenact §14-2-2 and §14-2-2a of said code, and to amend and
reenact 856-1-1 of said code, all relating to venue in West Virginia state courts; providing that the
circuit court in the county where the public agency regularly meets is a proper venue for certain
claims; providing that any suit for which insurance coverage administered by the state board of risk
and insurance management exists may be brought in the circuit court of Kanawha County or in the
circuit court of any county where the acts of omissions giving rise to the suit occurred; providing that
certain suits filed against a state agency may be brought in the circuit court of Kanawha County or in
circuit court of any county where the state agency regularly meets; providing that any civil action in
which the governing board of any state institution of higher education or any state institution of higher
education is made a party defendant shall be brought in the circuit court of the county wherein the
cause of action arose, unless otherwise agreed upon; providing that nonresidents may not bring
actions in the courts of this state unless all or a substantial part of the acts or omissions giving rise to
the claim occurred in the state; providing an effective date; providing that nonresidents may file
actions in the state courts if they cannot otherwise obtain jurisdiction in the state where the action
arose, unless barred by the statute of limitations in the state the action arose; requiring the filing of
an affidavit; providing that the provisions do not apply to actions filed against West Virginia citizens,
residents, corporations, or other corporate entities; providing that each plaintiff must establish venue;
providing that persons may not intervene or join in a pending action as plaintiff unless they
independently establish venue; providing that courts shall dismiss claims without prejudice if venue
is not proper as to a nonresident plaintiff; providing that venue is proper as to other defendants if
venue is proper as to one defendant with respect to all actions arising out of the same transaction or
occurrence; providing a definition of ‘nonresident’; and providing exceptions for members of the
armed forces of the United States and students of any college or university of this state.”

On the adoption of the motion to concur, the yeas and nays were demanded, which demand was
sustained.
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The yeas and nays having been ordered, they were taken (Roll No. 271), and there were—yeas
25, nays 71, absent and not voting 4, with the yeas and absent and not voting being as follows:

Yeas: Ambler, Anderson, Atkinson, Capito, Cowles, Criss, A. Evans, Fast, Fleischauer, Foster,
Frich, Graves, Harshbarger, Higginbotham, Jennings, Lane, C. Miller, Nelson, Pushkin, Robinson, R.
Romine, Shott, Sypolt, Zatezalo and Mr. Speaker, Mr. Armstead,

Absent and Not Voting: Deem, Gearheart, Hornbuckle and C. Romine.

So, a majority of the members present and voting not having voted in the affirmative, the motion
to concur in the Senate amendment was rejected.

The motion having been rejected, the House of Delegates refused to concur and the Senate is
requested to recede therefrom.

Ordered, That the Clerk of the House communicate to the Senate the action of the House of
Delegates and request concurrence therein.

A message from the Senate, by

The Clerk of the Senate, announced the passage by the Senate and requested the concurrence
of the House of Delegates in the passage, of

S. B. 632 - “A Bill to amend and reenact 85-10-48 of the Code of West Virginia, 1931, as
amended; and to amend and reenact 851-9-10 of said code, all relating to allowing retired judicial
officers recalled to service to avoid the limit on the temporary employment payments where a
circumstance such as a significant illness, suspension, or other long absence of a sitting judicial
officer requires a longer period of service by the retired judicial officer than the current cap would
allow”; which was referred to the Committee on the Judiciary.

Special Calendar
Unfinished Business

The following resolutions, coming up in regular order, as unfinished business, were reported by
the Clerk and adopted:

Com. Sub. for S. C. R. 11, Evans Center for Excellence in Aircraft Maintenance,
H. C. R. 16, Frenchburg Bridge,

Com. Sub. for H. C. R. 45, U. S. Air Force Reserves 2" Lieutenant Richard E. Tyson Memorial
Bridge,

Com. Sub. for H. C. R. 51, Gill Brothers World War Veterans’ Memorial Bridge,
H. C. R. 62, Pocahontas County Veterans Memorial Bridge,
Com. Sub. for H. C. R. 70, U. S. Marine Sgt. Stephen E. Drummond Memorial Bridge,

Com. Sub. for H. C. R. 83, Vietham Veterans Memorial Highway,
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H. C. R. 84, Requesting the Department of Health and Human Resources and the Bureau for
Medical Services review and update Medicaid reimbursement rates for ground and air ambulance
services,

H. C. R. 86, Bluefield Police Lt. Aaron L. Crook Memorial Road,

H. C. R. 87, Constable Joseph H. Davidson Memoarial Bridge,

H. C. R. 88, U. S. Air Force Capt. Clarence Virgil Slack, Jr. Memorial Bridge,
And,

H. C. R. 91, U.S. Navy Capt. Homer Leroy Smith Memorial Bridge.

Ordered, That the Clerk of the House communicate to the Senate the action of the House of
Delegates and request concurrence therein on those requiring the same.

Third Reading

Com. Sub. for S. B. 181, Authorizing MAPS promulgate legislative rules; on third reading, coming
up in regular order, was read a third time.

The question being on the passage of the bill, the yeas and nays were taken (Roll No. 272), and
there were—yeas 95, nays 1, absent and not voting 4, with the nays and absent and not voting being
as follows:

Nays: Martin.

Absent and Not Voting: Deem, Gearheart, Hornbuckle and C. Romine.

So, a majority of the members present and voting having voted in the affirmative, the Speaker
declared the bill (Com. Sub. for S. B. 181) passed.

Delegate Cowles moved that the bill take effect from its passage.

On this question, the yeas and nays were taken (Roll No. 273), and there were—yeas 95, nays
1, absent and not voting 4, with the nays and absent and not voting being as follows:

Nays: Martin.
Absent and Not Voting: Deem, Gearheart, Hornbuckle and C. Romine.

So, two thirds of the members elected to the House of Delegates having voted in the affirmative,
the Speaker declared the bill (Com. Sub. for S. B. 181) takes effect from its passage.

Ordered, That the Clerk of the House communicate to the Senate the action of the House of
Delegates and request concurrence therein.

Com. Sub. for S. B. 348, Allowing for disposal of service weapons of special DNR police officers;
on third reading, coming up in regular order, was read a third time.
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The question being on the passage of the bill, the yeas and nays were taken (Roll No. 274), and
there were—yeas 97, nays none, absent and not voting 3, with the absent and not voting being as
follows:

Absent and Not Voting: Deem, Gearheart and C. Romine.

So, a majority of the members present and voting having voted in the affirmative, the Speaker
declared the bill (Com. Sub. for S. B. 348) passed.

On motion of Delegate Shott, the title of the bill was amended to read as follows:

Com. Sub. for S. B. 348 - “A Bill to amend and reenact 820-7-1d and §20-7-1f of the Code of
West Virginia, 1931, as amended, all relating to awarding service weapons to natural resources police
officers and special natural resources police officers upon retirement; modifying terms to reference
weapons rather than revolvers; modifying provisions relating to the disposal of service weapons when
they are replaced due to routine wear; exempting weapons replaced due to routine wear from surplus
property provisions; authorizing the sale of service weapons that are being replaced due to routine
wear to special natural resources police officers at fair market value; and providing that the provisions
of these sections do not apply to weapons obtained through the federal donation program operated
by the West Virginia State Agency for Surplus Property.

Ordered, That the Clerk of the House communicate to the Senate the action of the House of
Delegates and request concurrence therein.

Second Reading
Com. Sub. for S. B. 37, Equalizing penalty for entering without breaking regardless of time of
day; on second reading, coming up in regular order, was read a second time and ordered to third

reading.

Com. Sub. for S. B. 46, Permitting pharmacists to inform customers of lower-cost alternative
drugs; on second reading, coming up in regular order, was read a second time.

An amendment, recommended by the Committee on the Judiciary, was reported by the Clerk on
page one, by striking out everything after the enacting clause and inserting in lieu thereof the
following:

“ARTICLE 51. PHARMACY AUDIT INTEGRITY AND TRANSPARENCY ACT.

833-51-9. Requlation of Pharmacy Benefit Managers.

(a) A pharmacy and a pharmacist shall have the right to provide a covered individual with
information related to lower cost alternatives and cost share for such covered individual to assist
health care consumers in making informed decisions. Neither a pharmacy nor a pharmacist shall be
penalized by a pharmacy benefit manager for discussing information in this section or for selling a
lower cost alternative to a covered individual, if one is available, without using a health insurance

policy.

(b) A pharmacy benefit manager shall not collect from a pharmacy or a pharmacist a cost share
charged to a covered individual that exceeds the total submitted charges by the pharmacy or
pharmacist to the pharmacy benefit manager.
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(c) A pharmacy benefit manager may only directly or indirectly charge or hold a pharmacy or
pharmacist responsible for a fee related to a claim if:

(1) The total amount of the fee is identified, reported, and specifically explained for each line item
on the remittance advice of the adjudicated claim; or

(2) The total amount of the fee is apparent at the point of sale and not adjusted between the point
of sale and the issuance of the remittance advice.

(d) This section shall not apply with respect to claims under an employee benefit plan under the
Employee Retirement Income Security Act of 1974 or Medicare Part D.”

On motion of Delegate Adkins, the Judiciary Committee amendment was amended on page one,
section nine, line one, after the word “pharmacy”, by inserting the word “technician”.

On page one, section nine, line two, after the word “cost”, by inserting the word “cash”.

On page one, section nine, line four, by striking out the words “a pharmacy nor” and inserting in
lieu thereof the words “a pharmacy technician nor”.

On page one, section nine, line six, after the word “policy” and the period, by inserting “The
employer of the pharmacy technician or pharmacist shall not be penalized by a pharmacy benefit
manager for permitting its employees to discuss information in this section or sell a lower cost
alternative to a covered individual, if one is available, without using a health insurance policy.”

And,

On page one, section nine, line eleven, after the word “pharmacy”, by inserting a comma and the
words “pharmacy technician” and a comma.

The Judiciary Committee amendment, as amended, was then adopted.

The bill was then ordered to third reading.

Com. Sub. for S. B. 134, Authorizing Division of Homeland Security and Emergency
Management to engage individuals for emergency response and recovery; on second reading,
coming up in regular order, was read a second time.

On motion of Delegates Howell and Hamrick, the bill was amended on page two, section three,
beginning on line twenty-three, by striking out the code reference “815-5-3(g)”, and inserting in lieu
thereof the code reference “815-5-3(c)".

The bill was then ordered to third reading.

Com. Sub. for S. B. 146, Correcting technical error within Solid Waste Management Act; on
second reading, coming up in regular order, was read a second time and ordered to third reading.

S. B. 338, Changing date for employers to file annual reconciliation and withholding statements;
on second reading, coming up in regular order, was read a second time.

An amendment, recommended by the Committee on Finance, was reported by the Clerk and
adopted, amending the bill on page one, by striking out everything after the enacting clause and
inserting in lieu thereof the following:
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“ARTICLE 21. PERSONAL INCOME TAX.

811-21-74. Filing of employer’s withholding return and payment of withheld taxes; annual
reconciliation; e-filing required for certain tax preparers and employer.

the taxes required to be deducted and withheld. The due dates for returns and payments shall be
established by the Tax Commissioner to match as closely as practicable the due dates in effect for
federal income tax purposes, in accordance with the procedures established by the Internal Revenue
Service pursuant to Section 3402 of the Internal Revenue Code except as otherwise provided in this

section: Provided, That not later than January 31, 2019, and January 31 of each year thereafter,
employers and payers shall submit to the Tax Commissioner the annual reconciliation of West
Virginia income tax withheld, together with state copies of all withholding tax statements reflecting
West Virginia tax withholding, including, but not limited to, forms W-2, W-2G, and 1099, furnished to
each employee or payee for the preceding calendar year, notwithstanding the fact that the employer
or payer may have a calendar tax year ending on December 31 or a fiscal tax year ending on a date
other than December 31. Notwithstanding the provisions of this section, where the average quarterly
amount deducted and withheld by any employer is less than $150 and the aggregate for the calendar
year can reasonably be expected to be less than $600, the Tax Commissioner may by rule permit an
employer to file an annual return and pay over to the Tax Commissioner the taxes deducted and
withheld on or before the last day of the month following the close of the calendar year.
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{& (b) Annual returns and payments of withheld tax of certain domestic and household
employees. — Employers of domestic and household employees whose withholdings of federal
income tax are annually paid and reported by the employer pursuant to the filing of Schedule H of
federal form 1040, 1040A, 1040NR, 1040NR-EZ, 1040SS, or 1041 may shall, on or before January
31 next succeeding the end of the calendar year for which withholdings are deducted and withheld,
file an annual withholding return with the Tax Commissioner, and annually remit to the Tax
Commissioner, West Virginia personal income taxes deducted and withheld for the employees
together with state copies of all withholding tax statements reflecting West Virginia tax withholding,
including, but not limited to, forms W-2, W-2G, and 1099, furnished to each employee or payee for
the preceding calendar year, notwithstanding the fact that the employer or payer may have a calendar
tax year ending on December 31 or a fiscal tax year ending on a date other than December 31. The

Tax Commissioner may promulgate legislative or other rules pursuant to 829A-3-1 et seq. of this code

for |mplementat|on of this subsectlon Netwmhstandmg—the—ppewaens—et—thﬁ—subseenen—a#e#

£} (c) Deposit in trust for Tax Commissioner. — Whenever any employer fails to collect, truthfully
account for, or pay over the tax, or to make returns of the tax as required in this section, the Tax
Commissioner may serve a notice requiring the employer to collect the taxes which become
collectible after service of the notice, to deposit the taxes in a bank approved by the Tax
Commissioner, in a separate account, in trust for and payable to the Tax Commissioner and to keep
the amount of the tax in the separate account until payment over to the Tax Commissioner. The notice
remains in effect until a notice of cancellation is served by the Tax Commissioner.

{e} (d) Accelerated payment. —
(1) N

every Every employer requwed to deduct and Wlthhold tax Whose average payment per calendar
month for the preceding calendar year under subsection (b} (a) of this section exceeded $100,000
shall remit the tax attributable to the first 15 days of June each year by June 23.

(2) For purposes of complying with subdivision (1) of this subsection, the employer shall remit an
amount equal to the withholding tax due under this article on employee compensation subject to
withholding tax payable or paid to employees for the first fitteen 15 days of June or, at the employer’s
election, the employer may remit an amount equal to fifty 50 percent of the employer’s liability for
withholding tax under this article on compensation payable or paid to employees for the preceding
month of May.

(3) For an employer which has not been in business for a full calendar year, the total amount the
employer was required to deduct and withhold under subsection {b} (a) of this section for the prior
calendar year shall be divided by the number of months, including fractions of a month, that it was in
business during the prior calendar year and if that amount exceeds $100,000, the employer shall
remit the tax attributable to the first fifteen 15 days of June each year by June 23, as provided in
subdivision (2) of this subsection.

(4) When an employer required to make an advanced payment of withholding tax under
subdivision (1) of this subsection makes out its return for the month of June, which is due by July 20,
that employer may claim as a credit against its liability under this article for tax on employee
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compensation paid or payable for employee services rendered during the month of June the amount
of the advanced payment of tax made under subdivision (1) of this subsection.

{g} (e) An annual reconciliation of West Virginia personal income tax withheld shall be submitted
by the employer by February28 January 31, following the close of the calendar year, together with
Tax Division copies of all withholding tax statements for that preceding calendar year. The
reconciliation shall be accompanied by a list of the amounts of income withheld for each employee in
such form as the Tax Commissioner prescribes and shall be filed separately from the employer’s
monthly or quarterly return.

' h 50 or more employees shaII

f|Ie |ts return usmg electronlc f|||ng as deflned in seenen—ﬁ#y—tew 811-21-54 of this article code:
Provided, That for any tax period beginning after December 31, 2017, any employer that uses a

payroll service or is required to file a withholding return for 25 or more employees shall file its return
using electronic filing as defined in 811-21-54 of this code. An employer that is required to file
electronically but does not do so is subject to a penalty in the amount of $25 per employee for whom
the return was not filed electronically, unless the employer shows that the failure is due to a technical
inability to comply.”

The bill was then ordered to third reading.

Com. Sub. for S. B. 360, Clarifying oil and gas permits not be on flat well royalty leases; on
second reading, coming up in regular order, was read a second time and ordered to third reading.

S. B. 364, Allowing parent or legal guardian of homeschooled child provide signed statement for
obtaining permit or license to operate motor vehicle; on second reading, coming up in regular order,
was read a second time and ordered to third reading.

Com. Sub. for S. B. 415, Permitting wagering on certain professional or collegiate sports events
authorized as WV Lottery Sports Wagering activities; on second reading, coming up in regular order,
was read a second time.

An amendment, recommended by the Committee on Finance, was reported by the Clerk on page
two, by striking out everything after the enacting clause and inserting in lieu thereof the following:

“ARTICLE 22D. WEST VIRGINIA LOTTERY SPORTS WAGERING ACT.

§29-22D-1. Short title.

This article shall be known and may be cited as the West Virginia Lottery Sports Wagering Act.

829-22D-2. State authorization of sports wagering at licensed racetrack facilities and historic
resort hotel; legislative findings and declarations.

(a) Operation of West Virginia lottery sports wagering. — Notwithstanding any provision of law to
the contrary, the operation of sports wagering and ancillary activities are only lawful when conducted
in accordance with the provisions of this article and rules of the commission.
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(b) Leqislative findings. —

(1) The Legislature finds that the operation of the four racetracks and the historic resort hotel in
this state play a critical role in the economy of this state, and such constitutional lotteries are rightfully
authorized as state enterprises consistent with the rights and powers granted to the states under the
Tenth Amendment of the United States Constitution. The federal government is a government of
limited and enumerated powers, and powers not delegated to the United States by the Constitution
nor prohibited by it to the states are reserved for the states and its respective citizens.

(2) The Legislature finds that section 36, article VI of the Constitution of the State of West Virginia
grants the state the exclusive right to lawfully own and operate a lottery in this state. Authorization of
wagering on any constitutional lottery within West Virginia is within the state’s sovereign rights as a
state to act in the best interest of its citizens.

(3) The Legislature finds that it is in the best interests of the State of West Virginia for the state to
operate a lottery in the form of sports wagering and that it is the intent of the Legislature to authorize
sports wagering when federal law is enacted or repealed, or a federal court decision is issued that
permits a state to requlate sports wagering, as such power is reserved to the states.

(4) The Legislature finds that illegal sports wagering channels operating throughout the United
States pose a critical threat to the safety and welfare of the citizens of West Virginia and that creating
civil and criminal penalties to prosecute illegal operators, while transferring this black market demand
into_a secure and highly regulated environment, will protect the public and positively benefit state
revenues and the state’'s economy.

(5) The Legislature finds that in order to protect residents of this state who wager on sports or
other events and to capture revenues and create jobs generated from sports wagering, it is in the
best interests of this state and its citizens to requlate this activity by authorizing and establishing a
secure, responsible, fair, and legal system of sports wagering immediately, when the federal ban on
sports wagering is lifted.

(6) The Legislature finds that the most effective and efficient manner_in which the state can
operate and requlate the forms of lottery authorized by the provisions of this article is to limit the
number of authorized operators to those who are licensed, pursuant to the provisions of 8§29-22A-1
et seq. of this code, and to facilities licensed to operate video lottery terminals, pursuant to the
provisions of §29-25-1 et seq. of this code.

(7) The Legislature finds that the granting of licenses pursuant to the provisions of this article,
while maintaining all ownership rights and exercising control through strict requlation of all West
Virginia Lottery sports wagering authorized by the provisions of this article, constitutes an appropriate
exercise by the Legislature of the power granted it by the provisions of section 36, article VI of the
Constitution of the State of West Virginia.

(8) The Legislature finds that the operation of West Virginia Lottery sports wagering at racetracks,
licensed pursuant to the provisions of §29-22A-1 et seq. of this code, and at a historic resort hotel,
licensed pursuant the provisions of §29-25-1 et seq. of this code, serves to protect, preserve,
promote, and enhance the tourism industry of the state as well as the general fiscal well-being of the
state and its subdivisions.

829-22D-3. Definitions.

For the purposes of this article, the following terms have the meanings ascribed to them in this
section:
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(1) ‘Adjusted gross sports wagering receipts’ means an operator’s gross sports wagering receipts
from West Virginia Lottery sports wagering, less winnings paid to wagerers in such games.

(2) ‘Collegiate sport or athletic event’ means a sport or athletic event offered or sponsored by, or
played in connection with, a public or private institution that offers educational services beyond the
secondary level.

(3) ‘Commission’ or ‘State Lottery Commission’ means the West Virginia Lottery Commission,
created by §29-22-1 et seq. of this code.

(4) ‘Director’ means the director of the West Virginia State Lottery Commission, appointed
pursuant to §29-22-6 of this code.

(5) ‘Gaming equipment’ or ‘sports wagering equipment’ means _any mechanical, electronic _or
other device, mechanism, or equipment, and related supplies used or consumed in the operation of
West Virginia Lottery sports wagering at a licensed gaming facility including, but not limited to, a kiosk
installed to accept sports wagers.

(6) ‘Gaming facility’ means a designated area on the premises of an existing historic resort hotel,
licensed under 829-25-1 et seq. of this code, to operate video lottery and table games or the facility
of an entity authorized to operate racetrack video lottery machines, pursuant to §29-22A-1 et seqg. of
this code.

(7) ‘Government’ means any governmental unit of a national, state, or local body exercising
governmental functions, other than the United States Government.

(8) ‘Gross sports wagering receipts’ means the total gross receipts received by a licensed gaming
facility from sports wagering.

(9) ‘License’ means any license, applied for or issued by the commission under this article,
including, but not limited to:

(A) A license to act as agent of the commission in operating West Virginia Lottery sports wagering
at a licensed gaming facility (‘Operator License’ or ‘West Virginia Lottery sports wagering license’);

(B) A license to supply a gaming facility, licensed under this article, to operate sports wagering
with sports wagering equipment or services necessary for the operation of sports wagering (‘Supplier

License?;

(C)_A license to be employed at a racetrack or gaming facility, licensed under this article, to
operate West Virginia Lottery sports wagering when the employee works in a designated gaming
area that has sports wagering or performs duties in furtherance of or associated with the operation
of sports wagering at the licensed gaming facility (‘Occupational License’); or

(D) A license to provide management services under a contract to a gaming facility, licensed
under this article, to operate sports wagering (‘Management Services Provider License’).

(10) ‘Licensed gaming facility’ means a designated area on the premises of an existing historic
resort hotel, pursuant to §29-25-1 et seq. of this code, or the facility of an entity authorized to operate
racetrack video lottery machines, pursuant to §29-22A-1 et seq. of this code, licensed under this
article to conduct West Virginia Lottery sports wagering.
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(11) ‘Lottery’ means the public gaming systems or games regulated, controlled, owned, and
operated by the State Lottery Commission in the manner provided by general law, as provided in this
article, 829-22-1 et seq., 829-22A-1 et seq., §29-22B-1 et seq., §29-22C-1 et seq., and §29-25-1 et
seq. of this code.

(12) ‘National criminal history background check system’ means the criminal history record
system maintained by the Federal Bureau of Investigation, based on fingerprint identification or any
other method of positive identification.

(13) ‘Operator’ means a licensed gaming facility which has elected to operate a sports pool
and other authorized West Virginia Lottery sports wagering activities;

(14) ‘Professional sport or athletic event’ means an event at which two or more persons
participate in sports or athletic events and receive compensation in excess of actual expenses
for their participation in such event;

(15) ‘Sports event' or ‘sporting event’ means any professional sport or athletic event, any
collegiate sport or athletic event, motor race event, or any other special event authorized by the
commission under this article;

(16) ‘Sports pool’ means the business of accepting wagers on any sports event by any system
or method of wagering;

(17) ‘Sports wagering account’ means a financial record established by a licensed gaming
facility for an individual patron in which the patron may deposit and withdraw funds for sports
wagering and other authorized purchases, and to which the licensed gaming facility may credit
winnings or other amounts due to that patron or authorized by that patron.

(18) ‘Sports Wagering Agreement’ means a written agreement between the commission and one
or more other governments whereby persons who are physically located in a signatory jurisdiction
may participate in sports wagering conducted by one or more operators licensed by the signatory

governments.

(19) ‘Sports Wagering Fund’ means the special fund in the State Treasury, created in §29-22D-
17 of this code.

(20) ‘Supplier’ means a person that requires a supplier license to provide a sports wagering
licensee with goods or services to be used in connection with operation of West Virginia Lottery sports

wagering.

(21) ‘Wager’ means a sum of money or thing of value risked on an uncertain occurrence.

(22) ‘West Virginia Lottery sports wagering’ or ‘sports wagering’ means the business of accepting
wagers on sporting events and other events, the individual performance statistics of athletes in a
sporting event or other events, or a combination of any of the same by any system or method of
wagering approved by the commission including, but not limited to, mobile applications and other
digital platforms that utilize communications technology to accept wagers originating within this state.
The term includes, but is not limited to, exchange wagering, parlays, over-under, moneyline, pools,
and straight bets. The term does not include:

(A) Pari-mutuel betting on the outcome of horse or dog races, authorized by §19-23-12a and 819-
23-12d of this code;
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(B) Lottery games of the West Virginia state lottery, authorized by §29-22-1 et seq. of this code;

(C) Racetrack video lottery, authorized by 829-22A-1 et seq. of this code;

(D) Limited video lottery, authorized by §29-22B-1 et seq. of this code;

(E) Racetrack table games, authorized by §29-22C-1 et seq. of this code;

(F) Video lottery and table games, authorized by 829-25-1 et seq. of this code; and

(G) Daily Fantasy Sports (DFS).

(23) ‘West Virginia Lottery sports wagering license’ means authorization granted under this article
by the commission to a gaming facility that is already licensed under §29-22A-1 et seq. or 829-25-1
et seq. of this code, which permits the gaming facility as an agent of the commission to operate West
Virginia Lottery sports wagering in one or more designated areas or in one or more buildings owned
by the licensed gaming facility on the grounds where video lottery is conducted by the licensee or
through any other authorized platform developed by the gaming facility. This term is synonymous
with ‘operator’s license.’

829-22D-4. Commission duties and powers.

(a) In addition to the duties set forth elsewhere in this article, 829-22-1 et seq., §29-22A-1 et seq.,
829-22B-1 et seq., §29-22C-1 et seq. and 829-25-1 et seq. of this code, the commission shall have
the authority to requlate sports pools and the conduct of sports wagering under this article.

(b) The commission shall examine the regulations implemented in other states where sports
wagering is conducted and shall, as far as practicable, adopt a similar requlatory framework
through promulgation of rules and regulations.

(c) The commission has the authority, pursuant to 829A-1-1, et seq. and §29A-3-1, et seq. of this
code, to promulgate or otherwise enact any legislative, interpretive, and procedural rules the
commission considers necessary for the successful implementation, administration, and enforcement
of this article. Rules proposed by the commission before December 1, 2018, may be promulgated as
emergency rules pursuant to 829A-3-15 of this code.

(1) Regulations promulgated by the commission may include, but are not limited to, those
governing the acceptance of wagers on a sports event or a series of sports events; maximum
wagers which may be accepted by an operator from any one patron on any one sports event;
type of wagering tickets which may be used; method of issuing tickets; method of accounting to
be used by operators; types of records which shall be kept; use of credit and checks by patrons;
type of system for wagering; protections for patrons placing wagers; and promotion of social
responsibility, responsible gaming, and inclusion of the statement, ‘If you or someone you know
has a gambling problem and wants help, call 1-800 GAMBLER,’ in _every designated area
approved for sports wagering and on any mobile application or other digital platform used to place

wagers.

(2) The commission shall establish minimum internal _control standards (MICS) and approve
minimum _internal control standards proposed by licensed operators for administration of sports
wagering operations, wagering equipment and systems, or other items used to conduct sports
wagering, as well as maintenance of financial records and other required records.
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(d) The commission shall determine the eligibility of a person to hold or continue to hold a license,
shall issue all licenses, and shall maintain _a record of all licenses issued under this article. The
commission_may_accept applications, evaluate gualifications of applicants, and undertake initial
review of licenses prior to promulgation of emergency rules upon the effective date of this article.

(e) The commission shall levy and collect all fees, surcharges, civil penalties, and weekly tax on
adjusted gross sports wagering receipts imposed by this article, and deposit all moneys into the
Sports Wagering Fund, except as otherwise provided under this article.

(f) The commission may sue to enforce any provision of this article or any rule of the commission
by civil action or petition for injunctive relief.

(9) The commission may hold hearings, administer oaths, and issue subpoenas or subpoenas
duces tecum: Provided, That all hearings shall be conducted pursuant to the provisions of the State
Administrative Procedures Act, 829A-2-1, et seq. of this code and the Lottery Administrative Appeal
Procedures, W.Va. CSR §179-2-1, et seq.

(h) The commission may exercise any other powers necessary to effectuate the provisions of this
article and the rules of the commission.

829-22D-5. Licenses required.

(a) The commission shall not grant a license required under this article to any applicant until the
commission has published the notice in the State Reqister, as required by §29-22D-15(f) of this code.

(b) No person may engage in any activity in connection with West Virginia Lottery sports wagering
in_this state unless all necessary licenses have been obtained in accordance with this article and
rules of the commission. Four types of licenses: (1) Operator, (2) Supplier, (3) Management Services
Provider, and (4) Occupational—are issued pursuant to this article, and no person or entity may
engage in any sports wagering operation or activity without first obtaining the appropriate license.

(c) The commission may not grant a license until it determines that each person who has control
of the applicant meets all qualifications for licensure. The following persons are considered to have
control of an applicant:

(1) Each person associated with a corporate applicant, including any corporate holding company,
parent company, or subsidiary company of the applicant who has the ability to control the activities
of the corporate applicant or elect a majority of the board of directors of that corporation; this does
not_include any bank or other licensed lending institution which holds a mortgage or other lien
acquired in the ordinary course of business;

(2) Each person associated with a non-corporate applicant who directly or indirectly holds a
beneficial or proprietary interest in the applicant’s business operation, or who the commission
otherwise determines has the ability to control the applicant; and

(3) Key personnel of an applicant, including any executive, employee, or agent, having the power
to_exercise significant influence over decisions concerning any part of the applicant’'s business

operation.

(d) License application requirements. — All applicants for any license issued under this article shall
submit an application to the commission in the form the commission requires and submit fingerprints
for a national criminal records check by the Criminal Identification Bureau of the West Virginia State
Police and the Federal Bureau of Investigation. The fingerprints shall be furnished by all persons
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required to be named in the application and shall be accompanied by a signed authorization for the
release of information by the Criminal Investigation Bureau and the Federal Bureau of Investigation.
The commission may require additional background checks on licensees when they apply for annual
license renewal, and any applicant convicted of any disqualifying offense shall not be licensed.

(e) Each sports wagering licensee, licensed supplier, or a licensed management services provider
shall display the license conspicuously in its place of business or have the license available for
inspection by any agent of the commission or any law-enforcement agency.

(f) Each holder of an occupational license shall carry the license and have some indicia of
licensure prominently displayed on his or her person when present in a licensed gaming facility at all
times, in accordance with the rules of the commission.

(g) Each person licensed under this article shall give the commission written notice within 30 days
of any change to any information provided in the licensee’s application for a license or renewal.

(h) No commission employee may be an applicant for any license issued under this article nor
may any employee of any such licensee directly or indirectly hold an ownership or a financial interest
in any West Virginia Lottery sports wagering license.

829-22D-6. Operator license; West Virginia Sports Wagering operators.

(a) In _addition to the casino games permitted pursuant to the provisions of §29-22A-1 et seq.,
829-22C-1 et seq., and 829-25-1 et seq. of this code, a licensed gaming facility may operate West
Virginia Lottery sports wagering upon the approval of the commission, and the commission shall have
the general responsibility for the implementation of this article and all other duties specified in §29-
22-1 et seq., 829-22A-1 et seq., §29-22C-1 et seq., and §29-25-1 et seq. of this code, the provisions
of this article, and applicable requlations.

(b) All sports wagering authorized by this article shall be West Virginia Lottery games owned by
the State of West Virginia. An operator license granted by the commission pursuant to this article
grants licensees lawful authority to conduct West Virginia Lottery sports wagering within the terms
and conditions of the license and any regulations promulgated under this article.

(c) Sports wagering licenses. — The commission may issue up to five licenses to operate West
Virginia Lottery sports wagering in accordance with the provisions of this article. No more than five
licenses to operate a gaming facility with West Virginia Lottery sports wagering shall be permitted in
this state.

(d) Grant of license. — Upon application by a gaming facility and payment of a $100,000
application fee, the commission shall immediately grant a West Virginia Lottery sports wagering
license to an operator that provides for the right to conduct West Virginia Lottery sports wagering:
Provided, That the applicant must hold a valid racetrack video lottery license issued by the
commission, pursuant to 829-22A-1 et seq. of this code, or a valid license to operate a gaming facility,
issued by the commission pursuant to §29-25-1 et seq. of this code, and otherwise meet the
requirements for licensure under the provisions of this article and the rules of the commission. This
license shall be issued for a five-year period, and may be renewed for five-year periods upon payment
of a $100,000 renewal fee, as long as an operator continues to meet all gualification requirements.

(e) Location. — A West Virginia Lottery sports wagering license authorizes the operation of West
Virginia Lottery sports wagering at locations and through any mobile application or other digital
platforms approved by the commission.
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(f) Management service contracts. —

(1) Approval. — A West Virginia Lottery sports wagering licensee may not enter _into_any
management service contract that would permit any person other than the licensee to act as the
commission’s agent in _operating West Virginia Lottery sports wagering unless the management
service contract: (A) is with a person licensed under this article to provide management services; (B)
is in writing; and (C) has been approved by the commission.

(2) Material change. — The West Virginia Lottery sports wagering licensee shall submit any
material change in a management service contract, previously approved by the commission, to the
commission for its approval or rejection before the material change may take effect.

(3) Other commission approvals and licenses. — The duties and responsibilities of a management
services provider under a management services contract may not be assigned, delegated,
subcontracted, or transferred to a third party without the prior approval of the commission. Third
parties must be licensed as a management services provider under this article before providing
services.

(g) Expiration date and renewal. —

(1) Alicensed operator shall submit to the commission such documentation or information as the
commission may require demonstrating to the satisfaction of the director that the licensee continues
to meet the requirements of the law and requlations. Required documentation or information shall
be submitted no later than five years after issuance of an operator license and every five years
thereafter, or within lesser periods based on circumstances specified by the commission.

(2) If the licensee fails to apply to renew its license issued pursuant to §29-22A-1 et seq. or §29-
25-1 et seq. of this code prior to expiration, the commission shall renew its license under this article
at the time the expired license is renewed as long as the licensee was operating in compliance with
applicable requirements in the preceding license year.

(h) Surety bond. — A West Virginia Lottery sports wagering licensee shall execute a surety bond
in an amount and in the form approved by the commission, to be given to the state, to guarantee the
licensee faithfully makes all payments in accordance with the provisions of this article and rules
promulgated by the commission.

(i) Audits. — Upon application for a license and annually thereafter, a West Virginia Lottery sports
wagering licensee shall submit to the commission an annual audit of the financial transactions and
condition of the licensee’s total operations prepared by a certified public accountant in accordance
with generally accepted accounting principles and applicable federal and state laws.

() Commission office space. — A West Virginia Lottery sports wagering licensee shall provide
suitable office space at the sports wagering facility, at no cost, for the commission to perform the
duties required of it by this article and the rules of the commission.

(k) Facility gualifications. — A West Virginia Lottery sports wagering licensee shall demonstrate
that its gaming facility with West Virginia Lottery sports wagering will: (1) be accessible to disabled
individuals, in accordance with applicable federal and state laws; (2) be licensed in accordance with
this article, and all other applicable federal, state, and local laws; and (3) meet any other qualifications
specified in rules adopted by the commission. Notwithstanding any provision of this code or any rules
promulgated by the Alcohol Beverage Control Commissioner to the contrary, vacation of the premises
after service of beverages ceases is not required for any licensed gaming facility.
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829-22D-7. Management services providers; license requirements.

(a) License. — The holder of a license to operate West Virginia Lottery sports wagering may
contract with an entity to conduct that operation in accordance with the requlations of the commission.
That entity shall obtain a license as a management services provider prior to the execution of any
such contract, and such license shall be issued pursuant to the provisions of this article and any
regulations promulgated by the commission.

(b) License gualifications and fee. — Each applicant for a management services provider license
shall meet all requirements for licensure and pay a nonrefundable license and application fee of
$1,000. The commission may adopt rules establishing additional requirements for an authorized
management services provider. The commission may accept licensing by another jurisdiction, that it
specifically determines to have similar licensing requirements, as evidence the applicant meets
authorized management services provider licensing requirements.

(c) Renewal. — Management services provider licenses shall be renewed annually to any licensee
who continues to be in compliance with all requirements and who pays the annual renewal fee of
$1,000.

(d) Any entity or individual who shares in revenue, including any affiliate operating under a
revenue share agreement, shall be licensed under this section.

829-22D-8. Suppliers: license requirements.

(a) Supplier License. —

(1) The commission may issue a supplier license to a person to sell or lease sports wagering
equipment, systems, or other gaming items necessary to conduct sports wagering, and offer services
related to such equipment or other gaming items to a West Virginia Lottery sports wagering licensee
while the license is active. The commission may establish the conditions under which the commission
may issue provisional licenses, pending completion of final action on an application.

(2) The commission may adopt rules establishing additional requirements for a West Virginia
Lottery sports wagering supplier and any system or _other equipment utilized for wagering. The
commission may accept licensing by another jurisdiction, that it specifically determines to have similar
licensing requirements, as evidence the applicant meets West Virginia Lottery sports wagering
supplier licensing requirements.

(b) Supplier _specifications. — An _applicant for a supplier license shall demonstrate that the
equipment, system, or services that the applicant plans to offer to the sports wagering licensee
conform to standards established by the commission and applicable state law. The commission may
accept approval by another jurisdiction, that it specifically determines have similar equipment
standards, as evidence the applicant meets the standards established by the commission and
applicable state law.

(c) License application _and renewal fees. — Applicants shall pay to the commission a
nonrefundable license and application fee in the amount of $1,000. After the initial one-year term,
the commission shall renew supplier licenses annually thereafter. Renewal of a supplier license will
be granted to any renewal applicant who has continued to comply with all applicable statutory and
regulatory requirements, upon submission of the commission issued renewal form and payment of a
$1.000 renewal fee.
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(d) Inventory. — A licensed sports wagering supplier shall submit to the commission a list of all
sports wagering equipment and services sold, delivered to, or offered to a West Virginia Lottery sports
wagering licensee in this state, as required by the commission, all of which must be tested and
approved by an independent testing laboratory approved by the commission. A sports wagering
licensee may continue to use supplies acquired from a licensed sports wagering supplier, even if a
supplier’s license expires or is otherwise cancelled, unless the commission finds a defect in the

supplies.

829-22D-9. Occupational Licenses.

(a) All persons employed to be engaged directly in sports wagering-related activities, or otherwise
conducting or operating sports wagering, shall be licensed by the Commission and maintain a valid
occupational license at all times and the commission shall issue such license to be employed in the
operation of sports wagering to a person who meets the requirements of this section.

(b) An occupational license to be employed by a gaming facility with West Virginia Lottery sports
wagering permits the licensee to be employed in the capacity designated by the commission while
the license is still active. The commission may establish, by rule, job classifications with different
requirements to recognize the extent to which a particular job has the ability to impact the proper
operation of West Virginia Lottery sports wagering.

(c) Application and fee. — Applicants shall submit any required application forms established by
the commission and pay a nonrefundable application fee of $100. The fee may be paid on behalf of
an applicant, by the employer.

(d) Renewal fee and form. — Each licensed employee shall pay to the commission an annual
license fee of $100 by June 30 of each year. The fee may be paid on behalf of the licensed employee,
by the employer. In addition to a renewal fee, each licensed employee shall annually submit a renewal
application on the form required by the commission.

829-22D-10. License prohibitions.

(a) The commission may not grant any license, pursuant to the provisions of this article, if
evidence satisfactory to the commission exists that the applicant:

(1) Has knowingly made a false statement of a material fact to the commission;

(2) Has been suspended from operating a gambling game, gaming device, or gaming operation,
or had a license revoked by any governmental authority responsible for regulation of gaming
activities;

(3) Has been convicted of a crime of moral turpitude, a gambling-related offense, a theft or fraud
offense, or has otherwise demonstrated, either by a police record or other satisfactory evidence, a
lack of respect for law and order; or

(4) Is a company or individual who has been directly employed by any illegal or offshore book that
serviced the United States, or otherwise accepted black market wagers from individuals located in
the United States.

(b) The commission may deny a license to any applicant, reprimand any licensee, or suspend or
revoke a license:




786 JOURNAL OF THE [MARCH 1

(1) If the applicant or licensee has not demonstrated to the satisfaction of the commission financial
responsibility sufficient to adequately meet the requirements of the proposed enterprise;

(2) If the applicant or licensee is not the true owner of the business or is not the sole owner and
has not disclosed the existence or identity of other persons who have an ownership interest in the
business; or

(3) If the applicant or licensee is a corporation which sells more than five percent of a licensee’s
voting stock, or more than five percent of the voting stock of a corporation which controls the licensee,
or sells a licensee’s assets, other than those bought and sold in the ordinary course of business, or
any interest in the assets, to any person not already determined by the commission to have met the
qualifications of a licensee under this article.

(c) In the case of an applicant for a sports wagering license, the commission may deny a license
to any applicant, reprimand any licensee, or suspend or revoke a license if an applicant has not met
the requirements of this section or any other provision of this article.

829-22D-11. Sports wagering house rules; posting of rules.

(a) Each operator shall adopt comprehensive house rules for game play governing sports
wagering transactions with its patrons. These comprehensive rules will be published as part of the
minimum internal control standards. The rules shall specify the amounts to be paid on winning wagers
and the effect of schedule changes. House rules shall be approved by the commission prior to
implementation.

(b) The house rules, together with any other information the commission deems appropriate, shall
be conspicuously displayed and included in the terms and conditions of the sports wagering system.
Copies shall be made readily available to patrons.

(c) The commission shall license and require the display of West Virginia Lottery game logos on
game surfaces, other gaming items, and any locations the commission considers appropriate.

829-22D-12. Operator duties: sports wagering operations at alicensed gaming facility.

(a) General. — All operators licensed under this article to conduct West Virginia Lottery sports
wagering shall:

(1) Employ a monitoring system utilizing software to identify non-normal irregularities in volume
or odds swings which could signal suspicious activities that should require further investigation which
shall be immediately reported and investigated by the commission. System requirements and
specifications _shall be developed according to industry standards and implemented by the
commission as part of the minimum internal control standards.

(2) Promptly report to the commission any facts or circumstances related to the operation of a
West Virginia Lottery sports wagering licensee which constitute a violation of state or federal law and
immediately report any suspicious betting over a threshold set by the operator that has been
approved by the commission to the appropriate state or federal authorities;

(3) Conduct all sports wagering activities and functions in a manner which does not pose a threat
to the public health, safety, or welfare of the citizens of this state and does not adversely affect the
security or integrity of the West Virginia Lottery;



http://www.legis.state.wv.us/wvcode/chapterentire.cfm?chap=29&art=22C&section=10#01

2018] HOUSE OF DELEGATES 787

(4) Hold the commission and this state harmless from and defend and pay for the defense of any
and all claims which may be asserted against a licensee, the commission, the state, or employees
thereof, arising from the licensee’s actions or omission while acting as an agent of the commission
operating West Virginia Lottery sports wagering pursuant to this article;

(5) Assist the commission in maximizing sports wagering revenues; and

(6) Keep current in all payments and obligations to the commission.

(b) Duties. — All West Virginia Lottery sports wagering licensees shall:

(1) Acquire West Virginia Lottery sports wagering gaming equipment by purchase, lease, or other
assignment and provide a secure location for the placement, operation, and play of sports wagering
gaming equipment;

(2) Prevent any person from tampering with or interfering with the operation of any West Virginia
Lottery sports wagering;

(3) Ensure that West Virginia Lottery sports wagering conducted at a gaming facility is within the
sight and control of designated employees of the licensee and such wagering at the facility or
otherwise available by the licensee is conducted under continuous observation by security equipment
in_ conformity with specifications and requirements of the commission;

(4) Ensure that West Virginia Lottery sports wagering occurs only in the specific locations within
designated gaming areas approved by the commission or using a commission approved mobile
application _or_other digital platform that utilizes communications technology to accept wagers
originating within this state, or on a sports wagering device. West Virginia Lottery sports wagering
shall only be relocated or offered in additional authorized manners in accordance with the rules of the
commission;

(5) Maintain sufficient cash and other supplies to conduct sports wagering at all times; and

(6) Maintain daily records showing the gross sports wagering receipts and adjusted gross sports
wagering receipts of the licensee from West Virginia Lottery sports wagering and shall timely file with
the commission any additional reports required by rule or by other provisions of this code.

829-22D-13. Posting of betting limits.

A sports wagering licensee shall conspicuously post a sign at each West Virginia Lottery sports
wagering location indicating the minimum and maximum wagers permitted at that location and shall
comply with the same.

829-22D-14. Sports wagering agreements with other governments.

(a) On behalf of the State of West Virginia, the commission is authorized to:

(1) Enter into sports wagering agreements with other governments whereby persons who are
physically located in a signatory jurisdiction may participate in sports wagering conducted by one or
more operators licensed by the signatory governments; and

(2) Take all necessary actions to ensure that any sports wagering agreement entered into,
pursuant to this section, becomes effective.
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(b) The requlations adopted by the commission pursuant to this section may include provisions
prescribing:

(1) The form, length, and terms of an agreement entered into by the commission and another
government, including, but not limited to, provisions relating to how: taxes are to be treated by this
state and another government; revenues are to be shared and distributed; and disputes with patrons
are to be resolved;

(2) The information to be furnished to the commission by a government that proposes to enter
into an agreement with this state pursuant to this section;

(3) The information to be furnished to the commission to enable the commission and director to
carry out the purposes of this section;

(4) The manner and procedure for hearings conducted by the commission pursuant to this
section, including any special rules or notices; and

(5) The information required to be furnished to the commission to support any recommendations
made to the commission, pursuant to this section.

(c) The commission may not enter into any sports wagering agreement, pursuant to this section,
unless the agreement includes provisions that:

(1) Account for the sharing of revenues by this state and another government;

(2) Permit the effective requlation of sports wagering by this state, including provisions relating to
licensing of persons, technical standards, resolution of disputes by patrons, requirements for
bankrolls, enforcement, accounting, and maintenance of records;

(3) Require each government that is a signatory to the agreement to prohibit operators of sports
wagering, management or other service providers, or suppliers, manufacturers or distributors of
sports wagering systems from engaging in any activity permitted by the sports wagering agreement
unless they are licensed in this state or in a signatory jurisdiction with similar requirements approved
by the commission;

(4) No variation from the requirements of the sports wagering agreement is permitted for any
signatory government without a lack of opposition by this state and all signatory governments;

(5) Prohibit any subordinate or side agreements among any subset of governments that are
signatories to the agreement unless it relates exclusively to the sharing of revenues; and

(6) Require the government to establish and maintain regulatory requirements governing sports
wagering that are consistent with the requirements of this state in all material respects if the sports
wagering agreement allows persons physically located in this state to participate in sports wagering
conducted by another government or an operator licensed by another government.

829-22D-15. Authorization of sports wagering in this state; requirements.

(a) An operator shall accept wagers on sports events and other events authorized under this
article from persons physically present in a licensed gaming facility where authorized sports wagering
occurs, or from persons not physically present who wager by means of electronic devices. A person
placing a wager shall be at least 21 years of age.
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(b) An operator may accept wagers from an individual physically located within this state using a
mobile or other digital platform or a sports wagering device, approved by the commission, through
the patron’s sports wagering account.

(c) An operator may accept wagers from an individual physically located in a state or jurisdiction
with which the commission has entered into a sports wagering agreement using a mobile or other
digital platform or a sports wagering device through the patron’s sports wagering account, so long as
the device or platform is approved by the commission and all other requirements of the agreement
are satisfied.

(d) The commission or operator may ban any person from entering a gaming area of a gaming
facility conducting sports wagering or the grounds of a gaming facility licensed under this article or
from participating in the play or operation of any West Virginia Lottery sports wagering. A log of all
excluded players shall be kept by the commission and each licensee, and no player on the
commission’s exclusion list or the licensed operator’'s exclusion list shall wager on any West Virginia
Lottery sports wagering under this article.

(e) The commission shall promulgate regulations implementing the provisions of subsection (a)
of this section by interpretive rule and minimum internal control standards.

(f) The commission shall, when a Federal law is enacted or repealed or when a Federal court
decision is issued that permits a state to regulate sports wagering, publish a notice in the State
Register notifying the public of the enactment or repeal of federal law or of the issuance of such court
decision. The commission shall not be authorized to conduct sports wagering in this state until the
notice prescribed in this subsection is published in the State Reqister.

(g) No licensed gaming facility employee may place a wager on any sports wagering at the
employer’s facility or through any other mobile application or digital platform of their employer.

(h) No commission employee may knowingly wager or be paid any prize from any wager placed
at any licensed gaming facility with West Virginia Lottery sports wagering within this state or at any
facility outside this jurisdiction that is directly or indirectly owned or operated by a sports wagering
licensee.

829-22D-16. Sports wagering revenues:; accounting for the state’s share of revenue imposed
for the privilege of offering West Virginia Lottery sports wagering; limitation of other taxes:
recoupment for improvements.

(a) Imposition and rate of assessment. — For the privilege of holding a license to operate sports
wagering under this article, the state shall impose and collect ten percent of the licensee’s adjusted
gross_sports wagering_receipts from the operation of West Virginia Lottery sports wagering
(hereinafter ‘privilege tax’ or ‘tax’). The accrual method of accounting shall be used for purposes of
calculating the amount of the tax owed by the licensee.

(b) Operator revenue reports and payment of privilege tax. —

(1) The tax levied and collected pursuant to subsection (a) of this section is due and payable to
the commission in weekly installments on or before the Wednesday following the calendar week in
which the adjusted gross sports wagering receipts were received and the tax obligation was accrued.

(2) The licensed operator shall complete and submit the return for the preceding week by
electronic communication to the commission, on or before Wednesday of each week, in the form
prescribed by the commission that provides:
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(A) The total gross sports wagering receipts and adjusted gross sports wagering receipts from
operation of West Virginia Lottery sports wagering during that week;

(B) The tax amount for which the sports wagering licensee is liable; and

(C) Any additional information necessary in the computation and collection of the tax on adjusted
Qross sports wagering receipts required by the commission.

(3) The tax amount shown to be due shall be remitted by electronic funds transfer simultaneously
with the filing of the return. All moneys received by the commission pursuant to this section shall be
deposited in the Sports Wagering Fund in accordance with the provisions of this article.

(4) When adjusted gross receipts for a week is a negative number because the winnings paid to
patrons wagering on the licensee’s West Virginia Lottery sports wagering exceeds the licensee’s total
gross receipts from sports wagering by patrons, the commission shall allow the licensee to carry over
the negative amount to returns filed for subsequent weeks. The negative amount of adjusted gross
receipts may not be carried back to an earlier week and moneys previously received by the
commission will not be refunded, except if the licensee surrenders its operator’s license and the
licensee’s last return reported negative adjusted gross receipts. In that case, the commission shall
multiply the amount of negative adjusted gross receipts by 10 percent and pay the amount to the
licensee in the manner approved by the commission.

(c) Privilege tax obligation imposed by this section is in lieu of other taxes. —

With the exception of the ad valorem property tax collected under chapter eleven-a of this code,
the privilege tax on adjusted gross sports wagering receipts imposed by this section is in lieu of all
other state and local taxes and fees imposed on the operation of, or the proceeds from operation of
West Virginia Lottery sports wagering, except as otherwise provided in this section. The Consumers
Sales and Services Tax imposed pursuant to 811-15-1 et seq. of this code, the Use Tax imposed by
811-15A-1 et seq. of this code and any similar local tax imposed at the municipal or county level,
shall not apply to the licensee’s gross receipts from any West Virginia Lottery sports wagering or to
the licensee’s purchase of sports wagering equipment, supplies, or services directly used in operation
of the sports wagering authorized by this article.

(d) Acquisition of any system or wagering equipment and other items related to the operation of
West Virginia sports wagering shall be considered ‘facility modernization improvements’ eligible for
recoupment as defined in 829-22A-10(b)(2) and §29-25-22(c) of this code.

(e) Prohibition on credits. — Notwithstanding any other provision of this code to the contrary, no
credit may be allowed against the privilege tax obligation imposed by this section or against any other
tax imposed by any other provision of this code for any investment in gaming equipment or for any
investment in or improvement to real property that is used in the operation of West Virginia Lottery
sports wagering.

829-22D-17. West Virginia Lottery Sports Wagering Fund; distribution of funds.

(a) The special fund in the State Treasury known as the West Virginia Lottery Sports Wagering
Fund is hereby created and all moneys collected under this article by the commission shall be
deposited with the State Treasurer to the West Virginia Lottery Sports Wagering Fund. The fund shall
be an interest-bearing account with all interest or other return earned on the money of the fund
credited to and deposited in the fund. All expenses of the commission incurred in the administration
and enforcement of this article shall be paid from the Sports Wagering Fund pursuant to subsection
(b) of this section.
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(b) The commission shall deduct an amount sufficient to reimburse its actual costs and expenses
incurred in administering sports wagering at licensed gaming facilities from the gross deposits into
the Sports Wagering Fund. The amount remaining after the deduction for administrative expenses is

the net profit.

(1) Administrative allowance. — The commission shall retain up to 15 percent of gross deposits
for the fund operation and its administrative expenses: Provided, That in the event that the percentage
allotted for operations and administration generates a surplus, the surplus shall be allowed to
accumulate but may not exceed $250,000. On a monthly basis, the director shall report any surplus
in_excess of $250,000 to the Joint Committee on _Government and Finance and remit the entire
amount of those surplus funds in excess of $250,000 to the State Treasurer which shall be allocated

as net profit.

(2) Distribution of net profit. — In each fiscal year, net profit shall be deposited into the State
Lottery Fund created by §29-22-18 of this code until a total of $15 million is deposited; thereafter, the
remainder shall be deposited into the Public Employees Insurance Agency Financial Stability Fund
to stabilize and preserve the future solvency of PEIA, and such amount may not be included in the
calculation of any plan year aggregate premium cost-sharing percentages between employers and

employees.

829-22D-18. Law enforcement.

(a) Notwithstanding any provision of this code to the contrary, the commission shall, by contract
or_cooperative agreement with the West Virginia State Police, arrange for those law-enforcement
services uniguely related to gaming, as such occurs at facilities of the type authorized by this article,
that are necessary to enforce the provisions of this article that are not subject to federal jurisdiction:
Provided, That the State Police shall only have exclusive jurisdiction over offenses committed on the
grounds of a licensed gaming facility that are offenses relating to gaming.

829-22D-19. Civil penalties.

(a) The commission may impose, on any person who violates the provisions of this article, a civil
penalty not to exceed $50,000 for each violation. Such penalty shall be imposed on all individuals
and is not limited to individuals licensed under this article. This provision shall not be construed as
applicable to office pools.

(b) The provisions of §29A-5-1 et seq. of this code apply to any civil penalty imposed pursuant to
the provisions of this section.

829-22D-20. Crimes and penalties related to unauthorized sports wagering operations.

(a) Any person, other than a licensee under this article, who engages in accepting, facilitating, or
operating a sports wagering operation is guilty of a misdemeanor and, upon conviction thereof, shall
be fined not more than $10,000 or confined in jail for not more than ninety days, or both fined and
confined.

(b) Notwithstanding the penalty provisions of subsection (a) of this section, any person convicted
of a second violation of subsection (a) is guilty of a misdemeanor and, upon conviction thereof, shall
be fined not more than $50,000, or confined in jail for not more than 6 months, or both fined and
confined.

(c) Notwithstanding the penalty provisions of subsections (a) or (b) of this section, any person
convicted of a third or subsequent violation of said subsection (a) is quilty of a felony, and upon
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conviction thereof, shall be fined not less than $25,000 nor more than $100,000 or imprisoned in a
state correctional facility for not less than one year nor more than five years, or both fined and
confined.

829-22D-21. Crimes and penalties related to authorized sports wagering operation.

(a) A sports wagering licensee is quilty of unlawful operation and is guilty of a misdemeanor when:

(1) The licensee operates West Virginia Lottery sports wagering without authority of the
commission to do so;

(2) The licensee operates West Virginia Lottery sports wagering in any location or by any manner
that is not approved by the commission;

(3) The licensee knowingly conducts, carries on, operates, or allows any sports wagering to occur
on premises or through any other device if equipment or material has been tampered with, or exposed
to conditions in which it will be operated in a manner designed to deceive the public;

(4) The licensee employs an individual who does not hold a valid occupational license in a position
for which a license is required or otherwise allows an individual to perform duties for which such
license is required or continues to employ an individual after the employee’s occupational license is
no longer valid;

(5) The licensee acts or employs another person to act as if he or she is not an agent or employee
of the licensee in order to encourage participation in West Virginia Lottery sports wagering at the
licensed gaming facility;

(6) The licensee knowingly permits an individual under the age of 21 to enter or remain in a
designated gaming area or to engage in sports wagering at a licensed gaming facility; or

(7) The licensee exchanges tokens, chips, electronic media, or other forms of credit used for
wagering for anything of value except money or credits applied to a sports wagering account at a
gaming facility authorized under this article.

(b) A person is quilty of a felony when:

(1) A person offers, promises, or gives anything of value to anyone for the purpose of influencing
the outcome of a race, sporting event, contest, or game upon which a wager may be made, or a
person places, increases, or decreases a wager after acquiring knowledge, not available to the
general public, that anyone has been offered, promised, or given anything of value for the purpose
of influencing the outcome of the race, sporting event, contest, or game upon which the wager is
placed, increased or decreased, or attempts to do any of the same;

(2) A person changes or alters the normal outcome of any game played on a mobile or other
digital platform, including any interactive gaming system used to monitor the same or the way in which
the outcome is reported to any participant in the game;

(3) The person manufactures, sells, or distributes any device that is intended by that person to
be used to violate any provision of this article or the sports wagering laws of any other state;

(4) The person places a bet or aids any other individual in placing a bet on a sporting event or
other sports wagering game or offering authorized under this article after unlawfully acquiring
knowledge of the outcome on which winnings from that bet are contingent;
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(5) The person claims, collects, or takes anything of value from a gaming facility with West Virginia
Lottery sports wagering with intent to defraud or attempts such action without having made a wager
in which such amount or value is legitimately won or owed;

(6) The person knowingly places a wager using counterfeit currency or other counterfeit form of
credit for wagering at a gaming facility with West Virginia Lottery sports wagering; or

(7) The person, not a licensed gaming facility under this article or an employee or agent of a
gaming facility licensed under this article acting in furtherance of the licensee’s interest, has in his or
her possession on grounds owned by the gaming facility licensed under this article or on grounds
contiguous to the licensed gaming facility, any device intended to be used to violate a provision of
this article or any rule of the commission.

(c) Any person who violates any provision of subsection (a) of this section is quilty of a
misdemeanor and, upon conviction thereof, shall be fined not more than $1,000 or confined in jail for
not more than six months, or both fined and confined, except any violation that is not committed by a
natural person may result in a fine of not more than $25,000.

(d) Any person who violates any provision of subsection (b) of this section is guilty of a felony
and, upon conviction thereof, shall be fined not less than $5,000 nor more than $10,000, or confined
in a state correctional facility for not less than one year nor more than five years, or both fined and
confined.

(e) With regard to subsection (b) of this section, each West Virginia sports wagering licensee shall
post notice of the prohibitions and penalties of this section in a manner determined by the rules of the
commission.

8§29-22D-22. Preemption.

No local law or rule providing any penalty, disability, restriction, regulation, or prohibition for
operating a gaming facility with West Virginia Lottery sports wagering or supplying a licensed gaming
facility may be enacted, and the provisions of this article preempt all regulations, rules, ordinances,
and laws of any county or municipality in conflict with this article.

829-22D-23. Exemption from federal law.

Pursuant to Section 2 of Chapter 1194, 64 Stat. 1134, 15 U.S.C. 81172, approved January 2,
1951, the State of West Virginia, acting by and through duly elected and qualified members of the
Legislature, does declare and proclaim that the state is exempt from chapter 1194, 64 Stat. 1134, 15
U.S.C. 81171 to 81178.

829-22D-24. Shipment of gambling devices.

All shipments of gambling devices including any sports wagering devices or related materials to
licensed gaming facilities in this state are legal shipments of gambling devices into the State of West
Virginia, as long as the registering, recording, and labeling of which have been completed by the
supplier thereof in accordance with Chapter 1194, 64 Stat. 1134, 15 U.S.C. 81171 to §1178.”

Delegates Canestraro and Ferro moved to amend the Finance Committee amendment, on page
twenty-eight, after section twenty-four, by inserting a new section, designated section twenty-five, to
read as follows:

“§29-22D-25. Authorization of Limited Lottery Sports Betting.
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Notwithstanding any provision of the law to the contrary, the State Lottery Commission may
authorize Limited Video Lottery licensees licensed pursuant to §829-22B-1 et seq. of this code to
conduct sports betting activities as provided in this article. The Commission may authorize and
regulate, in_a manner _consistent with the provisions of this article, only upon promulgation of
legislative rules pursuant to 829A-3-1 et seq. of this code authorizing and establishing the regulatory
scheme for licensing, operation and enforcement. Upon promulgation of such rules, Limited Video
Lottery licensees may apply for and be licensed pursuant to the applicable provisions of this article.
Any licenses issued shall be consistent with the applicable provisions of this article as reasonably
practicable. All criminal and civil sanctions established pursuant to this article shall be applicable to
Limited Video Lottery licensees receiving such license and persons betting or otherwise regulated
pursuant to the provisions of this article.”

Delegate Robinson requested to be excused from voting on the amendment under the provisions
of House Rule 49.

The Speaker replied that any impact on the Delegate would be as a member of a class of persons
possibly to be affected by the passage of the bill, and refused to excuse the Member from voting.

The question before the House being the adoption of the amendment to the amendment, the
same was put and did not prevail.

The Finance Committee amendment was then adopted.

There being no further amendments, the bill was ordered to third reading.

S. B. 444, Repealing antiquated code sections regarding safety glass and lighting in motor
vehicles; on second reading, coming up in regular order, was read a second time and ordered to third

reading.

Com. Sub. for S. B. 451, Relating generally to hunting and fishing; on second reading, coming
up in regular order, was read a second time and ordered to third reading.

S. B. 464, Changing statutory payment date for incremental salary increases due state
employees; on second reading, coming up in regular order, was read a second time.

An amendment, offered by Delegate Bates, was reported by the Clerk, on page one, section two,
line two, by striking out “$60” and inserting in lieu thereof “$90".

On page one, section two, line three, by striking out “$60” and inserting in lieu thereof “$90”.
And,
On page one, section two, line nine, by striking out “$60” and inserting in lieu thereof “$90.
Whereupon,
Delegate Bates asked and obtained unanimous consent that the amendment be withdrawn.
The bill was then ordered to third reading.

First Reading

The following bills on first reading, coming up in regular order, were each read a first time and
ordered to second reading:
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S. B. 143, Permitting DNR identification tag be used to identify trap,
S. B. 343, Limiting expenses in preparing list for notice to redeem,
And,

S. B. 350, Eliminating obsolete requirement that Lottery Commission file racetrack video lottery
game rules with Secretary of State.

Leaves of Absence

At the request of Delegate Cowles, and by unanimous consent, leaves of absence for the day
were granted Delegates Deem, Gearheart and C. Romine.

At 12:25 p.m., on motion of Delegate Cowles, the House of Delegates recessed until 5:00 p.m.

* kk kkk k%

Evening Session
*kkkk*k k%
The House of Delegates was called to order by the Honorable Tim Armstead, Speaker.

At the request of Delegate Cowles and by unanimous consent, the House of Delegates returned
to the Third Order of Business for the purpose of receiving committee reports.

Committee Reports

Delegate Shott, Chair of the Committee on the Judiciary, submitted the following report, which
was received:

Your Committee on the Judiciary has had under consideration:
Com. Sub. for S. J. R. 12, No Constitutional right to abortion Amendment,
And reports the same back with the recommendation that it be adopted.

Delegate Nelson, Chair of the Committee on Finance, submitted the following report, which was
received:

Your Committee on Finance has had under consideration:

S. B. 346, Permitting full-time nonresident students purchase lifetime resident hunting, trapping
and fishing licenses,

And reports the same back, with amendment, with the recommendation that it do pass, as
amended.

Delegate Shott, Chair of the Committee on the Judiciary, submitted the following report, which
was received:

Your Committee on the Judiciary has had under consideration:
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Com. Sub. for S. B. 528, Providing additional circuit judge for nineteenth judicial circuit,

And reports the same back with the recommendation that it do pass, but that it first be referred to
the Committee on Finance.

In accordance with the former direction of the Speaker, the bill (Com. Sub. for S. B. 528) was
referred to the Committee on Finance.

Delegate Hanshaw, Chair of the Joint Committee on Enrolled Bills, submitted the following report,
which was received:

Your Joint Committee on Enrolled Bills has examined, found truly enrolled and, on the 1% day of
March, 2018, presented to His Excellency, the Governor, for his action, the following bills, signed by
the President of the Senate and the Speaker of the House of Delegates:

H. B. 4380, Making a supplementary appropriation to the Department of Agriculture,

H. B. 4381, Making a supplementary appropriation to the Department of Education,

H. B. 4384, Making a supplementary appropriation to the Department of Transportation,

And,

H. B. 4386, Making a supplementary appropriation to the Department of Health and Human
Resources, Division of Health — Community Mental Health Services.

Delegate Shott, Chair of the Committee on the Judiciary, submitted the following report, which
was received:

Your Committee on the Judiciary has had under consideration:

S. B. 351, Permitting ballot commissioners serve while candidates for certain offices,
And,

S. B. 539, Increasing limit for settling claims against DOH,

And reports the same back with the recommendation that they each do pass.

Delegate Shott, Chair of the Committee on the Judiciary, submitted the following report, which
was received:

Your Committee on the Judiciary has had under consideration:

Com. Sub. for S. B. 395, Providing for judicial review of appealed decisions of Air Quality Review
Board, Environmental Quality Board and Surface Mine Board,

And reports the same back, with amendment, with the recommendation that it do pass, as
amended.

Delegate Anderson, Chair of the Committee on Energy, submitted the following report, which was
received:
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Your Committee on Energy has had under consideration:
S. B. 525, Relating to certification for emergency medical training - mining,

And reports the same back with the recommendation that it do pass, as amended, but that it first
be referred to the Committee on Government Organization.

In accordance with the former direction of the Speaker, the bill (S. B. 525) was referred to the
Committee on Government Organization.

Miscellaneous Business

Pursuant to House Rule 132, unanimous consent was requested and obtained to print the
remarks of the following Members in the Appendix to the Journal:

- Delegate C. Miller during the debate on yesterday regarding Com. Sub. for H. B. 4145

Pursuant to House Rule 94b, Members filed forms with the Clerk’s Office to be added as a
cosponsor of the following:

- Delegates Sobonya and C. Miller for H. C. R. 74
- Delegate Pack for H. R. 4

At 5:48 p.m., the House of Delegates adjourned until 11:00 a.m., Friday, March 2, 2018.
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(NELSON) (EFFECTIVE FROM PASSAGE)
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(JupiclARY COMMITTEE AMENDMENT PENDING)

Declaring fundraising on state highway or roadway by volunteer
fire department is not obstruction or nuisance (SHOTT) (REGULAR)

Providing extortion of anything of value, including sexual contact,
subjects person to criminal penalty (SHOTT) (REGULAR)

Permitting full-time nonresident students purchase lifetime
resident hunting, trapping and fishing licenses (NELSON)
(REGULAR) (FINANCE COMMITTEE AMENDMENT PENDING)

Permitting ballot commissioners serve while candidates for certain
offices (SHOTT) (EFFECTIVE FROM PASSAGE)

Providing for judicial review of appealed decisions of Air Quality
Review Board, Environmental Quality Board and Surface Mine
Board (SHOTT) (REGULAR) (JUDICIARY COMMITTEE AMENDMENT
PENDING)
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(REGULAR)
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THIRD READING

Permitting full-time nonresident students attending an in-state
college or university to purchase lifetime resident hunting,
trapping, and fishing licenses (NELSON) (REGULAR)

Establishing the Southern West Virginia Lake Development Study
Commission (NELSON) (REGULAR)

SECOND READING

Decreasing and adding appropriations out of Treasury to DHHR
and MAPS (NELSON) (EFFECTIVE FROM PASSAGE)

Providing a procedure for West Virginia to select delegates to an
Article V convention for proposing amendments to the Constitution
of the United States of America (SHOTT) (REGULAR)

Providing for the redistricting office of the Joint Committee on
Government and Finance to propose redistricting plans during
census years (SHOTT) (REGULAR)

Relating to municipal home rule (HOWELL) (REGULAR)

Transitioning foster children into managed care (NELSON)
(REGULAR)

Relating to the severance tax on oil and gas produced from low
producing wells (NELSON) (REGULAR)

FIRST READING

Authorizing certain motor vehicle manufacturers to operate as new
car dealers (SHOTT) (REGULAR)
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