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[Passed April 7, 2009; in cffect nincty days from passagc.]

AN ACT to amend and recnact §21-3D-1, §21-3D-2, §21-3D-3,
§21-3D-4, and §21-3D-7 of the Codc of West Virginia, 1931,
as amcndcd, all relating to the rcgulation and opcration of
crancs; providing ncw dcfinition for tower cranc; cstablishing
certification rencwal requircments for cranc opcrators;
providing for automatic certification of certain cranc opcrators;
and crcating a pcnalty for opcration of tower crancs without
certification.

Be it enacted by the Legislature of West Virginia:
That §21-3D-1, §21-3D-2,§21-3D-3, §21-3D-4,and §21-3D-7

of thc Codc of West Virginia, 1931, as amended, be amended and
rccnacted, all to rcad as follows:

ARTICLE3D. CRANEOPERATOR CERTIFICATION ACT.
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«~ §21-3D-1. Definitions.
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For purposcs of this article:

(a) "Commissioner" mcans the Commissioner of the
Division of Labor, or his or her authorized representative.

(b) "Cranc" mcans a power-opcrated hoisting machine
uscd in construction, demolition or excavation work, which
has a power-opcrated winch and load linc and a power-
opcratcd boom that moves laterally by the rotation of the
machine on a carrier, and which has a manufacturer’s rated
lifting capacity of five tons or morc. "Cranc" docs not mean
a forklift, digger derrick truck, bucket truck or any vchicle,
aircraft or helicopter, or cquipment which docs not have a
power-operated winch and load line.

(c) "Emergency basis” means an occurrence of an event,
circumstancc or situation that prescnts an imminent thrcat to
persons or property and constitutes a scrious health or safety
hazard.

(d) "Employer" mcans any pcrson, firm, corporation or
other entity who hires or permits any individual to work.

(c) "Employce" means any individual cmploycd by an
cmploycr and also as dcfined by the commissionecr.

(f) “Tower cranc™ mecans a cranc in which a boom,
swinging jib, or other structural member is mounted on a
vertical mast or towcr.

(g) "Training or training coursc" mcans a coursc
approvcd by the commissioner which includes some form of
testing throughout, or a final writtcn cxamination or practical
test, or both, which cnsurcs, or tends to cnsurc that lcarning
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has occurrcd and that the objcctives of the training have been
rcalized. The commissioner will cvaluatc whcether the
approvcd training adcquatcly demonstrates compctency to
safcly opcratc crancs.

§21-3D-2. Certification required; exemptions.
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(a) A pcrson may not opcratc a cranc or towcr cranc
without ccrtification issucd undecr this article cxcept for thosc
pcrsons cxempted under subscction (b) of this scction.

(b) A person is not requircd to obtain certification under
this articlc if the person:

(1) Is a member of the Armed Forces of the United Statces
or an cmploycc of the United States, when such member or
cmployce is cngaged in the work of a cranc opcrator
cxclusively for such governmental unit; or

(2) Is primarily an opcrator of farm machinecry who is
pcrforming thc work of a cranc opcrator as part of an
agricultural opcration; or

(3) Is opcrating a cranc on an cmergency basis; or

(4) Is opcrating a cranc for pcrsonal usc and not for profit
on the sitc of rcal property which the person owns or lcascs;
or

(5) Is under the dircct supervision of a certificd cranc
opcrator and:

(A) Who is cnrolled in an industry rccognized in-housc
training coursc bascd on thc Amecrican National Standards
Institutc Standards for Cranc Opcrators and who is cmploycd
by thc cntity that cither taught thc training coursc or
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23 contracted to have the training coursc taught, all of which is
24 approved by the commissioncr; or

25 (B) Who is cnrolled in an apprenticeship program or
26 training program for cranc opcrators approved by the United
27 States Dcepartment of Labor, Burcau of Apprenticeship and
28 Training;

29 (6) Is an cmploycc of and opcrating a cranc at the
30 dircction of any manufacturing plant or other industrial
31 cstablishment, including any mill, factory, tannery, papcr or
32 pulp mill, mine, collicry, brcaker or mincral processing
33 opcration, quarry, refincry or well or is an employce of and
34 opcrating a cranc at the direction of the person, firm or
35 corporation who owns or is opcrating such plant or
36 cstablishment;

37 (7) Is an cmploycc of a public utility opcrating a cranc to
38 perform work in conncction with facilitics used to providc a
39 public service under the jurisdiction of the Public Service
40 Commission, Fedcral Energy Rcgulatory Commission or
41 Fcdcral Communications Commission; or

42 (8) Is opcrating timbering harvesting machinery
43 associatcd with the production of timber and the
44 manufacturing of wood products.

§21-3D-3. Powers and duties of commissioner.
1 The commissioncr shall:
(a) Proposc rulcs for Icgislative approval in accordance
with the provisions of article threc, chapter twenty-ninc-a of

2
3
4 this codc, which rules at thc minimum must include
S provisions for:
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(1) Certification of individuals who opcratc cranes or
tower crancs in the State of West Virginia, which
certification proccss must include a written cxamination and
a practical demonstration, and must utilizc standards no lcss
restrictive than those prescribed by the American socicty of
mcchanical engincers/American National Standards Institutc
Safcty Codc and personncl certification accreditation
standards; as of thc cffcctive date of this article: Provided,
That the rule governing the practical cxamination must bc a
scparatc rulec and providc for thc implementation of the
practical cxamination on or before July 1, 2001: Provided,
however, That the successful complction of a training course
approved by the commissioner may be substituted for the
written cxamination and for the practical demonstration as sct
forth in scction four of this article.

(2) Certification catcgorics including latticc boom truck
crancs; latticc boom crawler crancs; fixed cab-tclescoping
boom crancs; swing cab-tclescoping boom crancs; and tower
crancs: Provided, That the holders of a certification for the
large tclescoping boom crane, upon application for
recertification, will be provided with a one time clection to
cither be certificd as an opcrator of a fixcd-cab or swing-cab
tclescoping boom cranc, and that holders of a certification for
thc small tclescoping boom cranc, upon application for
rccertification, will be automatically certified as a fixed cab
opcrator.

(3) Certification rencwal requircments of individuals who
opcratc crancs in the Statc of West Virginia, that may not be
morc rcstrictive than thosc prescribed for the individual's
initial ccrtification, but must includc a written cxamination
and a currcnt physician’s certificatc at lcast cvery tive ycars:
Provided, That the successful complction ot a training coursc
approved by thc commissioncr may bc substituted for the
writtcn cxamination.
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(b) Prescribe application forms for original and rencwal
certification.

(c) Sct application fees in amounts that arc rcasonable
and ncccssary to dcfray the costs of the administration of this
articlc in an amount not to cxcced $75 per ycar.

(d) Sctexamination and training coursc fces in an amount
not to cxcced the actual cost of the examination and the
training coursc.

(¢) Administer or causc to be administered the written
cxamination, practical demonstrations and the training coursc
as rcquircd for certification.

(f) Determinc the standards for acceptable performance
on the written examination, practical demonstration and the
rcquired training coursc: Provided, That thc minimum
standards must be consistent with national standards, current
opcrating proccdurcs and technology and be transferable to
other states where possible: Provided, however, That the
commissioncr shall develop standards and criteria to establish
a dual classification system of ccrtification and implement
this dual system of certification no later than January 1, 2001.

(g) Providc the option for applicants and cranc opcrators
to takc cxaminations that mcet or exceed requircments for

national cranc opcrator ccrtification.

(h) Take other action as ncccssary to enforce this article.

§21-3D-4. Minimum certification requirements.

2

(a) The commissioncr shall certify an applicant who:

(1) Is at Icast cightcen ycars of age;
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(2) Mcects the application rcquircments as prescribed by
rulc;

(3) Passcs the written cxamination: Provided, That
any pcrson who documents at Icast two thousand hours
of on-thc-job expcricnce opcrating a cranc during the
four ycars immcdiatcly preceding filing for application,
or successfully complctcs a training coursc approved by
thc commissioncr, and applics for certification no later
than Scptember 1, 2001, and meccts all other
rcquircments and pays all applicable fccs, is cntitled to
ccrtification without a written cxamination;

(4) Passcs the practical demonstration: Provided, That thc
practical demonstration approved by the commissioncr may
bc administcred on-sitc by a qualified company
rcpresentative:  Provided, however, That any person who
documents at Icast two thousand hours of on-thc-job
expcricncc opcrating a cranc during the preceding four ycars
next prior to filing for application or the successful
complction of a training coursc approved by the
commissioncr is cntitled to certification without a practical
decmonstration undcr this article if thc person applics for
certification no later than Scptecmber 1, 2001, mects all other
rcquircments and pays applicable application and
cxamination fccs;

(5) Prescnts the original, or a photographic copy, of a
physician’s ccrtificatec that hc or she is physically qualificd to
drive a commercial motor vchicle as required by 49 C.F.R.
§391.41, as of thc cffective datc of this articlc or an
cquivalent physician’s ccrtificatc as approved by the
commissioncr; and

(6) Pays thc appropriatc fccs.
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(b) Cecrtification issucd undcr this article is valid
throughout the statc and is not assignable or transferable, and
is valid for onc ycar from the datc on which it was issucd.

(c) Notwithstanding any other provision of this scction,
the Division of Labor may issue a temporary certification, to
cxpirc on January 1, 2001, to an applicant who: (1)
Documents at lcast two thousand hours of on-the-job
cxpericnce during the preceding four ycars; (2) submits
scores for the written examination; and (3) provides proof of
attendancc at an approved cranc safcty training coursc, in an
application for ccrtification filed not later than July 1, 2000.

(d) Notwithstanding any other provision of this article to
thc contrary, thc commissioncr shall cstablish a dual
classification system of certification no later than January 1,
2001. Onc classification will provide cligibility for national
ccrtification, and thc applicant must achicve a passing scorc
of scventy on the national commission for the certification of
cranc opcrators written cxamination. To be classificd for
West Virginia ccrtification, thc commissioner may accept a
lesser scorc on the national commission for the certification
of cranc opcrators writtcn cxamination: Provided, That this
scorc may not bc less than sixty for statc certification:
Provided, however, That the successful complction of a
training coursc approved by thc commissioner may be
substituted for the writtecn examination and for the practical
dcmonstration if the applicant applies for certification no
latcr than Scptecmber 1, 2001. The commissioner shall
proposc a lcgislative rulc as to the dual classification system
no later than July 1, 2000.

§21-3D-7. Penalties.

1
2

(a) A pcrson rcquired to obtain certification undcr this
article. who opcratcs a cranc or towcr cranc without
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certification, is guilty of a misdemcanor and, upon conviction
thercof, shall be fined not less than $50 nor more than $500
for cach violation.

(b) No person may knowingly or intcntionally drive or
opcratc a cranc or towcer cranc while:

(1) Having any mcasurablc alcohol in his or her systcm;
or,

(2) Under the influence of any controlled substance, as
dcfincd by subdivision (d), scction onc hundred one, article
onc, chapter sixty-a of this codc; or

(3) Under the combined influcnce of alcohol and any
controlled substancc or any other drug.

A person who violates this subscction is guilty of a
misdemeanor and, upon conviction therecof, shall be fined not
less than $100 nor more than $1,000. In addition to the fine,
thc Commissioncr of Labor shall rcvokc thc person’s
certification for not less than onc ycar.

(c) An cmployer who knowingly cmploys, permits or
dirccts a person to operatc a cranc or tower cranc without
proper certification is guilty of a misdemcanor and, upon
conviction thercof, shall be fined not less than $100 nor morc
than $1,000 for cach violation.

(d) A pcrson, opcrating a cranc or tower cranc, who fails
to producc the ccrtification within twenty-four hours after
rcquest of the commissioner or his or her authorized
rcprescntative, is guilty of a misdemecanor and, upon
conviction thercof, shall be fined not Icss than $50 nor more
than $100.
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(c) If a person is convicted for an offense described in
this scction. and docs not act to appcal thc conviction within
the time pcriods as hercinafter described, then the person’s
ccrtification may be revoked or suspended inaccordance with
the provisions of this articlc, and, further:

(1) The clerk of the court in which a person is convicted
for an offcnsc described in this scction shall forward to the
commissioncr a transcript of the judgment of conviction. If
thc conviction is the judgment of a magistratc court, the
magistratc court clerk shall forward the transcript when the
person convicted has not requested an appcal within twenty
days of the sentencing for such conviction. If the conviction
is the judgment of a circuit court, the circuit clerk shall
forward the transcript when the person convicted has not
filed a notice of intent to file a petition for appcal or writ of
crror within thirty days after the judgment was entered; and,

(2) If, upon examination of the transcript of the judgment
of conviction, the commissioner shall determine that the
pcrson was convicted for any of the offenses described in this
scction, the commissioner shall make and enter an order
rcvoking or suspcnding the person’s certificate to opcratce a
cranc or towcr cranc in this statc. The ordcer shall contain the
rcasons for the recvocation or suspension and the revocation
or suspension periods provided by this article or by rule.
Furthcer, the order shall give the procedurcs for requesting a
hcaring. The pcrson shall be advised in the order that
because of the reccipt of a transcript of the judgment of
conviction by thc commissioncr a presumption cxists that the
person named in the transcript of the judgment of conviction
is the person named in the commissioner’s order and such
constitutes sufficient cvidence to support rcvocation or
suspension and that the sole purposc for thc hcaring held
undecr this scction is for the person requesting the hearing to
prescnt cvidence that he or she is not the person named in the
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transcript of thc judgment of conviction. A copy of the order
shall be forwarded to the person by registered or certified
mail, rcturn rcccipt requested. No revocation or suspension
shall beccome cffective until ten days after reccipt of a copy
of the ordcr; and

(3) The provisions of this subscction do not apply if an
order rcinstating the cranc or tower cranc opcrator’s
certification of the person has been cntered by the
commissioncr prior to thc receipt of the transcript of the
judgment of conviction; and |

(4) For the purposcs of this scction, a person is convicted
when the person cnters a pleca of guilty or is found guilty by
a court or jury.
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