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WEST VIRGINIA LEGISLATURE 
Les!islative Post Audit Division 

The Honorable Mitch Carmichael. Presiden: 
West Virginia State Senate 
Post Audits Subcommittee. Co-Chair 
Room 229 M. Building 1 
State Capitol Complex 
Charleston. WV 25306 

The Honorable Timothy Armstead, Speaker 
West Virginia House of Delegates 
Post Audits Subcommittee. Co-Chair 
Room 228 M, Building 1 
State Capitol Complex 
Charleston. WV 25306 

Dear Mr. President and Mr. Speaker: 

Denny Rhodes 
Director 

In compliance with the provisions of the West Virf!inia Code, Chavter 4, Article 2. as amended. the 
Legislative Auditor conducted a performance audit of the Health Care Authority for the period of July 1, 
2010 through June 30, 2015. 

We conducted this performance audit in accordance with Generally Accepted Government Auditing 
Standards (GAGAS). Those standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and conclusions based on our audit 
objectives. We believe that the evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit obiectives. 

The audit disclosed certain findings, which are detailed in this report. The Health Care Authority' s 
management response to the audit findings is included at the end of the report. 

Respectfully submitted. 

Joint Committee on Government and Finance 
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Issue 1: The West Virginia Health Care Authority’s Certificate of Need 
Program is an Ineffective and Unnecessary Regulatory Function. 

Introduction 

Following the 2016 Legislative Session, the Legislative Auditor directed his staff to 
conduct an audit of the West Virginia Health Care Authority (Authority).  The objective of this 
audit was to analyze the necessity and efficiency of the operations of the Authority and its primary 
sectors, including Certificate of Need.  The Legislative Auditor’s examination of the agency’s 
Certificate of Need (CON) program finds the following: 

1. West Virginia’s per capita health care costs have grown at the 7th fastest rate in the U.S.,
when compared to other states, and ranks 12th overall at $7,667 in 2009.

2. The Authority’s CON program issued a decision on 228 CON applications between 2011
and 2015.  Over this period, only four applications were denied a CON—a 98 percent
approval rate.

3. The federal government has designated over 220 areas in West Virginia as having a
shortage of primary care and mental health services, including 40 whole counties.
Additionally, 53 of the State’s 55 counties are designated as Medically Underserved
Areas/Populations.

Therefore, the Legislative Auditor concludes that West Virginia’s CON program is
ineffective in restraining health care costs, and is an unnecessary regulatory burden to providers 
of health care services in West Virginia.  The Legislative Auditor recommends that the 
Legislature should consider repealing West Virginia’s Certificate of Need Law. 

Certificate of Need Laws Originate from a Congressional Mandate Aimed at 
Controlling the Increases in Health Care Cost. 

Certificate of Need (CON) laws are state-level regulatory initiatives that require health care 
providers to obtain permission from a state health planning agency prior to making any significant 
capital expenditure, initiating new construction, expanding facilities or services, or purchasing new 
medical equipment.   

Congress’ passage of the National Health Planning and Resources Development Act of 
1974 (NHPRDA) required all 50 states to establish CON laws.  The Congressional mandate for 
states to establish CON laws had a singular purpose: control the increase in the costs of the nation’s 
health care.  In 1987, Congress repealed the NHPRDA, eliminating federal funding for state health 
planning agencies and leaving states free to repeal their own CON laws.  Since the NHPRDA was 
repealed, 15 states have eliminated their CON laws.  Currently, 35 states and the District of 
Columbia, including West Virginia, have some form of CON law.  The map in Appendix D shows 
the breakdown of states with and without CON laws. 
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West Virginia’s Certificate of Need Program 

The West Virginia Health Care Authority (Authority) administers West Virginia’s CON 
program.  The primary goals of West Virginia’s CON law are to restrain the increases in health 
care costs and ensure that the development of new health care services are needed.  W. Va. Code 
16-2D-1, establishing the State’s CON law, declares:

That the offering or development of health services shall be 
accomplished in a manner which is orderly, economical and 
consistent with the effective development of necessary and adequate 
means of providing for the health services of the people of this state 
and to avoid unnecessary duplication of health services and to 
contain or reduce the increases in the cost of delivering health 
services. (Emphasis added) 

During the 2016 regular session, the Legislature passed major modifications to the CON 
process.  The process begins with a health care provider or potential new health care provider filing 
a letter of intent with the Authority, indicating its intention to provide new or expanded health care 
services that require a CON.  In addition, the applicant is required to submit the appropriate 
application fee along with the letter of intent.  W. Va. Code establishes CON application fees based 
upon the application type and the associated capital expenditure as shown in Table 1. 

Table 1 
Certificate of Need Application Fees 

Application Type Associated Capital Expenditure Application Fee 
Exemption Application $0* $1,000 
Regular Application $0-1,500,000 $1,500 

$1,500,001-5,000,000 $5,000 
$5,000,001-25,000,000 $25,000 
25,000,001 and above $35,000 

Source: West Virginia. Code 16-2D, as amended during the 2016 Regular Session. 
*An application for an exemption to CON requires a $1,000 application fee regardless of the associated capital
expenditure.

The application fees collected by the Authority are deposited into a special revenue 
account, which funds the operations of the CON program.  As of February 2017, the CON fund 
has a balance of approximately $2 million.   

While Code establishes a timeline for CON reviews, the amount of time to complete the 
CON application process varies based upon whether the application is contested by an affected 
party.  The process could subject a provider to a wait of up to 95 days for an uncontested 
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application, or up to 220 days for a contested application.  Tables 2 and 3 below reflect the 
respective timelines for an uncontested and contested CON application process. 

Despite significant changes to the CON application process during the 2016 Regular 
Session, an applicant for a CON can still be delayed from providing new or expanded health care 
services for as many as seven months while the Authority reviews the application.  In addition, 
applicants whose CON applications are denied or an affected person, as defined within the article, 
may request an appeal.  Appeal hearings are handled by the Office of Judges within the Insurance 
Commission, and may add an additional three-to-four months to the CON process.  Table 4 shows 
the statutory timeline for appealing a CON denial.  Finally, Code provides that a final decision 
entered by the Office of Judges may be appealed in the Kanawha County Circuit Court by the 
applicant of a denied CON, or any affected person. 

Table 2 
Timeline for Uncontested Certificate of Need Process 

Number of 
Days Regulatory Action 

0 File a letter of intent with the Health Care Authority (Authority) 
10 File application for a Certificate of Need 
20 Application is deemed complete by the Authority (up to 10 days) 
35 Completed applications are batched on 15th and last days of each month (up to 15 days) 

95 Authority decision date (application is deemed approved if review is not completed 
within 60 days from the date the application is batched.) 

Maximum Time for Uncontested Review: Approximately 3 Months 
Source: West Virginia Code 16-2D-14 

Table 3 
Timeline for Contested Certificate of Need Process 

Number of Days Regulatory Action 
0 File a letter of intent with the Health Care Authority (Authority) 
10 File application for a Certificate of Need 
20 Application is deemed complete by the Authority (up to 10 days) 
35 Completed applications are batched on 15th and last days of each month (up to 15 days) 
65 Window for affected party to request a hearing (30 days from batching) 
70 Close-date for affected parties—no further evidence received 
85 Request for a hearing approved by Authority 
175 Hearing date (up to 3 months from date request approved) 
220 Authority decision date (final review period: 45 days) 

Maximum Time for Regular Review with a Hearing: Approximately 7 Months 
Source: West Virginia Code 16-2D-13 
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West Virginia’s Certificate of Need Program is One of the Most Extensive CON 
Laws in the United States. 

The Legislative Auditor finds that while 35 states have some form of CON law, these laws 
vary significantly in the scope of services covered.  W. Va. Code 16-2D-8 establishes the proposed 
health care services that require a CON before the services may be provided or developed.  Figure 
1 depicts the number of services included in each state’s CON law.  According to the Mercatus 
Center at George Mason University, West Virginia’s CON law is tied for the 6th most extensive 
law in the U.S., requiring a CON for 23 different proposed health care services.  The table in 
Appendix E of this report provides a detailed look at the individual health services covered by 
each state’s CON law.   

Table 4 
Timeline for Appeal of a Denied Certificate of Need 

Number of Day Regulatory Action 

0 Authority denies an application for a Certificate of Need 
30 Appeal requested (up to 30 days from the date of the Authority’s decision) 
60 Appeal hearing (up to 30 days from the date the appeal was requested) 
105 Office of Judges decision date (final review period: 45 days) 

Maximum Time for Appeal: Approximately 3.5 Months 
Source: West Virginia Code 16-2D-16 
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The State’s Certificate of Need Program Has Not Been Effective in Restraining 
the Increases in the Costs of Health Care.  

The Director of West Virginia’s CON program indicated to the Legislative Auditor that the 
Authority assesses and measures the success of the program in meeting its goal of restraining the 
growth in healthcare costs by comparing the State’s costs with the rest of the U.S.  However, he 
stated that it’s difficult to fully measure the program’s cost-saving effect and attributes cost savings 
to a deterrence effect—the idea that some potential applicants who would otherwise seek a CON 
for unnecessary health services are deterred from applying due to the time, costs, and likelihood 
of being denied.  Therefore, the Legislative Auditor’s current review measures the program’s 
effectiveness by comparing the State’s healthcare costs with the rest of the U.S. 

In a May 1996 performance review of the Authority, the Legislative Auditor looked at 
West Virginia’s total average annual growth in spending for hospital care, physician services, and 
prescription drugs, and found that the State’s total spending ranked 46th out of the 50 states.  The 
report concluded that, “[The Performance Evaluation and Research Division] was unable to 
determine whether this is due to the actions of the [Authority], but the data appears to demonstrate 
the possible effectiveness of the agency.” 

In the present review, the Legislative Auditor examined West Virginia’s average annual 
growth rate for per capita healthcare spending.  An analysis of per capita healthcare spending 
controls for the variance in population across the 50 U.S. states.  According to data compiled by 
the U.S. Census Bureau and the federal Centers for Medicare and Medicaid Services, West 
Virginia’s per capita spending on personal health care grew at an average annual rate of 6.2 percent 
between 1991 and 2009.   

As Table 5 below demonstrates, West Virginia’s per capita spending on total health care 
has grown at one of the fastest rates in the U.S. between 1991 and 2009.  West Virginia’s annual 
average growth rate in hospital care, physician services, and nursing home care all exceed the 
average growth rate for those services nationally.  In addition, West Virginia’s per capita spending 
on total personal care ranks as the 12th highest in the U.S., at $7,667 per capita, and its per capita 
spending on hospital care ranks 10th. 

Table 5 
Average Annual Growth in Per Capita Health Care Spending 

1991-2009 
Hospital 

Care 
Physician 
Services 

Home 
Health Care 

Nursing 
Home Care 

Total Personal 
Health Care 

Total Personal 
Health Care Rank 

West Virginia 5.5% 5.6% 7.4% 6.1% 6.2% 7th 
U.S. 4.7% 4.9% 7.6% 4.7% 5.3% - 
Source: U.S. Census Bureau and CMS, Office of the Actuary data. 
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West Virginia’s Certificate of Need Program Has Not Been an Effective and 
Necessary Determinant of Need. 

The Legislative Auditor also measured the CON program’s performance against its goal of 
ensuring that the development of new health services meets an established need.  This analysis 
looks at the decisions rendered by the Authority between 2011 and 2015 for two different types of 
applications filed by an applicant: reviewability requests and applications for a CON. 

Prior to starting the CON application process, a provider or potential provider of a proposed 
health service may make a written request to the Authority for it to determine whether a proposed 
health service is subject to the CON review process.  Statute establishes that this process is 
voluntary, and any person seeking a determination of reviewability must pay a $100 fee to the 
Authority. 

The Legislative Auditor accessed decision files for all reviewability determinations from 
2011 to 2015 from the Authority’s website.  The Authority issued a decision in 769 reviewability 
requests over this time period.  As Table 6 shows, over the 5-year scope of the audit, the Authority 
determined that only 64 reviewability requests (8 percent) were subject to a CON review.  It was 
determined by the Authority that more than 92 percent of the potential health care providers did 
not require a CON in order to provide their proposed health services. 

Table 6 
Reviewability Determinations by the West Virginia Health Care Authority 

2011-2015 
2015 2014 2013 2012 2011 Total 

Subject to Review 9 9 16 18 12 64 
Not Subject to Review 137 140 160 126 142 705 
Source: Legislative Auditor’s review of the Authority’s decision files, accessed through its online document 
archives. 

The Legislative Auditor also accessed the Authority’s decision files for CON applications. 
From 2011 to 2015, the Authority issued a decision on 228 applications for a CON.  The 
Legislative Auditor finds that the Authority has only denied four applications1 for a CON over the 
five-year scope of this review—an effective approval rate of over 98 percent.  Table 7 provides a 
breakdown by year. 

Table 7 
Decisions for CON Applications by the West Virginia Health Care Authority 

2011-2015 
2015 2014 2013 2012 2011 Total 

Approved 50 54 42 45 33 224 
Denied 2 0 1 0 1 4 
Source: Legislative Auditor’s review of the Authority’s decision files, accessed through its online document 
archives. 

1 The denied applications were for the purchase of a new MRI, a hospital merger, establishment of a 10-station dialysis 
unit, and the provision of in-home personal care. 
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 Given the State’s high per capita spending on health care services and the near-universal 
approval of CON applications by the Authority, the Legislative Auditor concludes that West 
Virginia’s CON program is ineffective and an unnecessary bureaucratic process. 
 
Empirical Evidence Suggests That Certificate of Need Laws Have No Effect On 
Health Care Costs  

 
The Legislative Auditor compared the average per capita health care costs between states 

that have CON laws and the states without.  Table 8 below shows the differences in the average 
per capita cost in hospital care, nursing home care, and total personal health care spending for 
2009.  While the per capita costs are lower in the 15 states without CON, they do not appear to be 
significantly lower than the costs in states with an active CON program. 
 

Table 8 
Comparison in Average in Per Capita Spending  
Between States With CON and States Without 

 Hospital Care Nursing Home Care Personal Health Care 
States with CON $2,725 $479 $7,163 
States without CON $2,554 $440 $6,733 
Source: U.S. Census Bureau and CMS, Office of the Actuary data for 2009. 

 
 In addition, the Legislative Auditor used these same data to determine whether any 
relationship exists between a state having a CON program and its per capita spending on personal 
health care services by calculating a correlation coefficient between the two variables.  The 
correlation analysis shown in Table 9 below shows a correlation coefficient of 0.19.  A correlation 
coefficient close to zero indicates a weak or no linear relationship between having a CON program 
and the cost of health care per capita. 
 

Table 9 
Pearson’s Correlation Coefficient 

 Personal Health Care CON 
Personal Health Care 1  
CON 0.189830946 1 

   
  

The results of these analyses are in line with the empirical research on the effects of CON 
laws on health care costs.  In 2007, the U.S. Division of Justice’s Antitrust Division stated, “The 
empirical evidence on the economic effect of CON programs demonstrated near-universal 
agreement among health economists that CON laws were unsuccessful in constraining health care 
costs.”  Similarly, the Washington Joint Legislative Audit and Review Committee found in 1999 
that, “The weight of findings over the last three decades is that CON laws have had little or no 
effect in controlling general health care expenditures or hospital costs.” (Emphasis added).   
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The U. S. Department of Health and Human Services Has Designated 53 of 
West Virginia’s 55 Counties as Having a High Amount of Unmet Need. 

The Legislative Auditor reviewed the Health Resources and Service Administration’s 
database for Health Professional Shortage Areas (HPSAs) and Medically Underserved 
Areas/Populations (MUA/P) in West Virginia.  The federal government designates HPSAs and 
MUA/P areas to indicate that an area has a significant need of resources and providers in primary 
care, dental health, or mental health.  Provider shortages may be designated by geographic area, 
population, or facility.  To be classified as a HPSA or MUA/P in West Virginia, the Division of 
Primary Care within the West Virginia Department of Health and Human Resources must submit 
an application to the Health Resources and Service Administration. 

  The Legislative Auditor’s review of these data find that, 53 of West Virginia’s 55 counties 
have at least one area designated as an HPSA for primary care and mental health services, 
including 40 whole counties.  In addition, 53 counties are designated as MUA/Ps, in part or in 
whole.  Certification of need through the CON process is redundant and unnecessary considering 
nearly the entire state has already been designated as having shortages or underserved areas and 
populations. 

Conclusion 

The Legislative Auditor concludes that West Virginia’s CON program is both ineffective 
as a cost control mechanism and an unnecessary barrier to entry into a health care market place 
that is inundated with unmet need. 

The U.S. Department of Justice’s Antitrust Division and the Federal Trade Commission 
stated in a joint report that, “CON programs are not successful in containing health care costs, 
and . . . they pose serious anticompetitive risks that usually outweigh their purported economic 
benefits.”  The Legislative Auditor’s review of West Virginia’s CON law is consistent with this 
and other academic literature on CON programs in finding no demonstrable impact in restraining 
the costs of health care.  While the Authority may point to some unquantifiable savings as a result 
of a deterrence effect, the Legislative Auditor is not convinced that any potential providers of 
health care services would be deterred by a 98 percent approval rate. 

Over the scope of this review, the Legislative Auditor finds that the CON process has cost 
providers and potential providers an estimated $2.3 million in application fees, and an average of 
three-and-a-half months per application.  Meanwhile, the growth in the per capita cost of health 
care services in West Virginia continues to exceed the national average and rank among the highest 
rates in the U.S.    

Further, it is the opinion of the Legislative Auditor that West Virginia’s high levels of need 
for health care providers and services is reflected not only in the number of Health Provider 
Shortage Areas and Medically Underserved Areas or Populations, but in the Authority’s near-
universal approval of CON applications.  The State’s aging population is likely to exacerbate these 
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needs going forward.  Therefore, the Legislative Auditor recommends that the Legislature 
consider repealing West Virginia’s Certificate of Need Law.   
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Issue 2: If the Legislature Repeals the Certificate of Need Process, the 
Legislative Auditor Suggests a Restructuring of the Health Care Authority and 
Its Remaining Functions. 

Introduction 

The Legislature created the Health Care Authority (HCA) as an autonomous state agency 
in 1983 and established three primary functions for the agency:  

1. Rate review for hospitals,
2. Administering Certificate of Need, and
3. Carrying out the requirements of the Financial Disclosures Act in W. Va. Code §16-

5F.

The Financial Analysis Division carries out the requirements of the Financial Disclosures 
Act.  Since the Health Care Authority’s creation, four additional divisions/programs have been 
added and are currently still operating:  

1. Clinical Analysis Division
2. Rural Health Systems Program (RHSP)
3. State Privacy Office
4. West Virginia Health Information Network (WVHIN).

The four programs and the Financial Analysis Division are operated by approximately 30 
staff.  The distribution of staff for these sections is outlined in Table 1 below.  These five sections 
operate from two appropriated special revenue accounts totaling $6.3 million. 

Table 1 
Distribution of Staff 

Section Number of Employees 
Financial Analysis Division 8 
Clinical Analysis Division 2 
Rural Health Systems Program 9 
State Privacy Office 3 
West Virginia Health Information Network 4 
Source: Authority’s Organizational Chart and Staff Directory listing 

  The Legislature removed the rate review for hospitals function from the Authority during 
the 2016 Legislative Session.  Further, if the Legislature repeals the State’s CON law, as 
recommended in Issue 1, the Legislative Auditor finds it necessary to evaluate whether the 
Authority should continue to operate as an independent state agency overseen by three Authority 
members.  It should also be evaluated whether the remaining functions should be continued, and 
if so, should those functions be relocated within state government. 
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The Financial and Clinical Analysis Divisions Collect and Publish Data, But the 
Legislative Auditor Is Unable to Determine Its Value and Use.  

The Authority operates two data analysis units.  The Financial Analysis Division is 
responsible for executing the requirements of the Financial Disclosures Act in W. Va. Code §16-
5F, and operates with eight staff members who collect and process financial data from 
approximately 450 healthcare providers annually.  The Division’s staff log these data into a 
database to track compliance with W. Va. Code, review submissions for accuracy, and redact all 
personal identification information. 

Once collected, these data are uploaded into a publically accessible database for use by the 
public and in various projects, such as custom data requests, the Authority’s annual report, and 
supporting the Authority’s CON program.  However, the Authority indicated to the Legislative 
Auditor that its current online database does not track user-traffic, so it is difficult to measure the 
use of the data.   

The Clinical Analysis Division operates with two staff members who collect and analyze 
inpatient uniform billing data.  These data are used by the Division’s staff to assess utilization, 
access, costs, and quality of healthcare services.  The data collected by the Clinical Analysis 
Division is largely disseminated through custom data requests and standard reports published by 
the Authority.  According to the Authority’s data request log for 2014 and 2015, the Clinical 
Analysis Division fills about 30 requests per year, largely for research institutions, national 
associations, or hospitals and health care consulting groups to aid in the CON application process. 
Appendix F provides a list of these requests.  The Legislative Auditor is unable to determine 
how much of the data collected, analyzed, and published by the Authority’s Financial and 
Clinical Analysis Divisions are used.  Thus, is unable to determine its value.  Therefore, the 
Legislature should determine whether this function should continue.  If it is continued, and the 
Legislature determines to repeal Certificate of Need, the Legislative Auditor suggests that it be 
relocated to another section within the Department of Health and Human Resources.    

Between 2011 and 2015, the Health Care Authority’s Rural Health Systems 
Program Provided $3.3 Million in Grants to Hospitals and Providers. 

The Authority operates the Rural Health Systems Program which distributes state funds for 
collaborative grants and crisis grants.  Collaborative grants are projects in which two or more 
health care providers collaborate to provide a service.  Crisis grants fund projects for emergency 
or essential items needed when health services or patient care are at risk.  Health care providers 
apply for crisis grants when facing potential foreclosure from having severe financial difficulties 
due to cash flow problems, extreme growth in accounts receivable and payable, or multiple missed 
principle payments on long-term debt, etc.  The Authority also awards other hospital assistance 
grants 

If approved, grants are disbursed in accordance to the terms of the grantee’s grant 
agreement which may be either monthly or quarterly, or on a schedule of payments, generally 
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when the grantee does not have sufficient cash on hand to pay for the grant expenditures before 
they are reimbursed.  Eligible applicants which means a non-profit health care provider, health 
care facility or qualified government agency may apply for grants on an annual basis.   

West Virginia Code §12-4-14 requires “persons” to file a report of expenditures with the 
Authority when receiving one or more state grants in the amount of fifty thousand dollars or more 
in the aggregate in a state’s fiscal year.  Any “person” who receives a state grant in an amount less 
than fifty thousand dollars is required to file a sworn statement of expenditures made under the 
grant.  However, “persons,” as defined by the article, includes any corporation, partnership, 
association, individual or legal entity, but does not include a state spending unit or a local 
government, making certain recipients exempt from filing.  

The Legislative Auditor reviewed all grant awards issued by the Authority between 2011 
to 2015.  Over the scope of this review, the Authority distributed 59 grants for a total of $3,309,647. 
Table 2 below provides a breakdown of the total award amount for each grant type by year.  The 
Authority awarded 25 crisis grants totaling $1,042,743, or 32 percent of the total grant 
expenditures.   

Table 2 
Grant Awards by Year 

2011-2015 
Type 2011 2012 2013 2014 2015 Total 

Collaborative $98,688 $250,000 $99,986 $210,020 $158,330 $817,024 
Crisis $187,000 $259,104 $261,639 $185,000 $150,000 $1,042,743 
HAG $78,994 $339,376 $289,710 $408,587 $333,213 $1,449,880 

Total $364,682 $848,480 $651,335 $803,607 $641,543 $3,309,647 
Source: Legislative Auditor’s calculations of agency-provided data 

 In addition, the Legislative Auditor determined that 18 grants (31 percent) were awarded 
to exempt agencies, defined as recipient who are not required to report their expenditures under 
W. Va. Code §12-4-14.  As Table 3 shows, over $800,000 in state grants were awarded to exempt
recipients between 2011 and 2015.  Further, over 70 percent of exempt recipients received crisis
grants, totaling $569,214.
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Table 3 
Grants Awarded to Exempt Recipients 

2011-2015 
Year Collaborative Crisis HAG Total 
2011 - $137,000 - $137,000 
2012 $100,000 $110,000 - $210,000 
2013 - $122,214 - $122,214 
2014 $99,368 $100,000 - $199,368 
2015 - $100,000 $40,000 $140,000 
Total $199,368 $569,214 $40,000 $808,582 

Source: Legislative Auditor’s calculations of agency-provided data 

According to the Authority’s documentation, ten exempt recipients filed a sworn statement 
of expenditures, despite not being required under W. Va. Code.  In addition, the Authority provides 
oversight and accountability for all grants, regardless if the grantee is exempt from filing a sworn 
statement under W. Va. Code.  However, to alleviate any inconsistencies in documentation or 
reporting for exempt entities, the Legislative Auditor recommends that the Legislature should 
consider amending W.Va. Code §12-4-14 to provide for greater oversight and accountability 
of state grant monies awarded to state and local government entities.  Further, if the 
Legislature determines to continue the RHSP, the Legislative Auditor suggests that it be relocated 
to another section within the Department of Health and Human Resources.    

The State Privacy Office and the West Virginia Health Information Network 
Operate with Minimal Administrative Support From the Health Care 
Authority 

The State Privacy Office and the WVHIN were both established in 2006 and 
administratively housed within the Authority.  The State Privacy Office was created under 
Executive Order 6-06 and operates with three administrative staff.  Since its creation in 2006, the 
State Privacy Office has been tasked with protecting the privacy of all personally identifiable 
information that is collected or maintained by any and all Executive Branch agencies. 

The Legislature established the WVHIN with the intent to: 

promote the design, implementation, operation and maintenance of a fully 
interoperable statewide network to facilitate public and private use of health care 
information in the state. 

The WVHIN is a public/private partnership which receives administrative support from the 
Authority, and works in close collaboration with a number of other entities, including the 
Department of Health and Human Resources, the Bureau for Medical Services, the Governor’s 
Office of Health Enhancement and Lifestyle Planning, and the West Virginia Health Improvement 
Institute.  Currently, the Authority supports the WVHIN with four staff members.  If the 
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Legislature repeals the State’s CON law, the Legislative Auditor suggests that the State Privacy 
Office be relocated to the Governor’s Office, the Attorney General’s Office, or another section 
within the Department of Health and Human Resources, and the WVHIN be transferred to the 
Office of Technology or another section within the Department of Health and Human Resources.    
 

 
Conclusion 
 

The Authority was established as an independent government agency to carry out three 
primary functions: rate review, CON, and financial disclosures.  However, the Legislature 
eliminated rate review during the 2016 Legislative Session, and it is the opinion of the Legislative 
Auditor that CON is an unnecessary program and should likewise be eliminated.   

 
While the Authority’s remaining sections appear to provide necessary and high-quality 

work, it is unclear whether the remaining functions justify the Authority continuing to operate as 
an independent agency.  The State Privacy Office and the WVHIN operate with minimal 
administrative support from the Authority and work collaboratively across state government and 
private industry.  If the Legislature repeals the State’s CON program, the Legislative Auditor 
recommends that the Legislature evaluate whether the Authority should continue to operate 
as an independent state agency, and if certain functions can be relocated within state 
government or eliminated. 
 
Recommendations 
 
2.1 The Legislative Auditor recommends that the Legislature consider amending W.Va. Code 

§12-4-14 to provide for greater oversight and accountability of state grant monies awarded 
to state and local government entities.   

 
2.2 The Legislative Auditor recommends that the Legislature evaluate whether the Authority 
should continue to operate as an independent state agency, and if certain functions can be relocated 
within state government or eliminated. 
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Legislative Post Audit Division 
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1900 K .. a...-ha Bh'll. l:ut 
Chu]utoo, WV %5305-0610 
(304) 347-4880 
(304) 347-4889 FAX

Sonia D. Chambers, Director 
Marilyn G. White, Director 
West Virginia Health Care Authority 
100 Dee Drive 
Charleston, WV 25311 

Dear Board of Directors: 

January 30, 2017 

Denny IUiodea 
Director 

This is to transmit a draft copy of the Special Report on the West Virginia Health Care 

Authority. This report is tentatively scheduled to be presented during the February meeting of the 
Joint Committee on Government and Finance. We will inform you of the exact time and location 
once the information becomes available. It is expected that a representative from the Health Care 
Authority be present at the meeting-to-respond-to-the-report and answer any questions committee 
members may have during or after the meeting. 

We need to schedule an exit conference to discuss any concerns you may have with the 
report. Please notify us to schedule an exact time. In addition, we need your written response by 
noon on Monday, February 6, 2017 in order for it to be included in the final report. 

We request that your personnel not disclose the report to anyone not affiliated with your 
agency. Thank you for your cooperation. 

Sincerely, 

� � 
Denny� 

Enclosure 

Joilit Conintittee on Government a11d Finance 
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Appendix C 
Objective, Scope, and Methodology 

The Post Audit Division within the Office of the Legislative Auditor conducted this review 
as authorized by Chapter 4, Article 2, Section 5 of the West Virginia Code, as amended. 

Objectives 

The objective of this review is to analyze the necessity and efficiency of the operations of 
the West Virginia Health Care Authority and its primary sections: Certificate of Need; Rural 
Health Systems Program; Financial Analysis Division; and Clinical Analysis Division. 

Scope 

The scope of this review consists of all operations of the Health Care Authority between 
2011 and 2015.  This information includes all applications, decisions, and orders issued by the 
Certificate of Need program, all grants awarded, and the data collected by the two analysis 
divisions.  This audit did not evaluate whether Certificates of Need were appropriately granted or 
denied, nor did it evaluate the appropriateness of any grant award or denial.   

Methodology 

Post Audit staff gathered and analyzed several sources of information and assessed the 
sufficiency and appropriateness of the information used as evidence.  Testimonial evidence was 
gathered through interviews with various agencies that oversee, collect, or maintain information. 
The purpose for testimonial evidence was to gain a better understanding or clarification of certain 
issues, to confirm the existence or non-existence of a condition, or to understand the respective 
agency’s position on an issue.  Such testimonial evidence was confirmed by either written 
statements or the receipt of corroborating or physical evidence.   

Auditors confirmed with the Health Care Authority that all relevant Certificate of Need 
documents over the scope of this audit were contained in the Authority’s Online Document 
Archive.  All applications, decisions, and reviewability decisions were accessed and analyzed by 
Post Audit staff.  Academic and empirical literature from various research institutions, colleges, 
and federal agencies were analyzed. 

We conducted this performance audit in accordance with generally accepted government 
auditing standards.  Those standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and conclusions based on our 
audit objectives.  We believe that the evidence obtained provides a reasonable basis for our 
findings and conclusions based on our audit objectives. 

Appendix C

Note: On Monday, February 6, 2017, the Legislative Auditor's wife began employment as the 
Governor's Deputy Chief Counsel.  This audit report was completed prior to this date. Therefore, 
the Legislative Auditor's Office does not believe there are any conflicts of interest needed to be 
reported. 
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