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on Tueodsy, July 9, 2@2, we Bet with Ep!€s€dativ€o of W€st lltlginia Univelsity (WVU) to
di8q.ts8 the actiols bk€n by WVL, to cooely with the recomrcndatiols presenJed in olll Sp€ci8l

Repct oftho wVU Booketoro Operatios for tbe peniod July l, 197 - June 30' 2@0. Specitrcs[y'
we m€t Yith Gary Rog€r8' Associate Vica PrEsid€nt for Fin4c€l Fli-h€th RoyDolds' Assisd !o
the Asseiate VP fcE Fltr@ce; I iia Mitrhe[ Dir€ctor of R€s€4ch @d Tax Ac€oudiDg J€ri lrel@d'
Dircctor of Busi!€ss S€rvices; Tin Bostonia, Sp€cial Proj€cts Arsis@t - Busi8sss S€rvic€s; 'nd'
Doug M88tm@, Msoage'nslt Auditor - IntErDal AudiL The followirg pomgraphs sllt|lmlrizB the

actior taken by the Univ€'rsity r€garding sp€sific findiryB conraiD€d within or r€port

FINDING #1 - DEP1OSIT AND USE OF GUARANTEED PAYMENTS

wvu d€posibd $a889,66637 b guarante€d psym€'Dts froE Bem€s & Noble hto the Sp€cial

Seryic€s Account - Acslmt 4159, iDst€ad offollorving the prwisioos ofchapbr IEB' Article l0'
Section 14, as mends4 ed Chelsr I EB, Article 5, Socticm 2a of the We* Vlginia Code. As a
result, thc W€st Viryida regiRlqhre did Dot get to ex€Igis€ it8 afhority to contsol tbe use oftho
gullaoEed payEeNrt& We believe WVu shorld have d+osited the guqmteed psym€tfs ilto the

Bookdore Accouot - Account 4 I 50 ilst€ad ofrne Special S'effic€s Accolmt aBd tben trmsferred the

noneys into a speciat effcieoc.y surplus account or ilto eoth€r accomt uning procedures outlircd
in S tEE5-2&oo
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We Reconmended

wvu c@ply with chapter l8B, Articb 10, s€dion 14, as an€nd€d, 8trd cbaptcr lEB, Articlo 5'

s€ction 2r oftho w6t Virginia Code.

Utrtv€!'sltt Acdo[:

Uldor ttro ne'w bookxdore cono'acf wblch tlok etrert M8y 1' 2001' WVU rteftred the paymelts

r€cslved ftoE Bsrn€3 & Noble 8r't€trt DsYmeqtst rather tial u'goarant€cd payBentf 6
rof€rr€d to to the pdor contrac{. laoUni'verslty lr conth-tngto depo8ft th€8e'tent prymentrl
recdved from Barn€s & Nobte lnto the Spoclal S€rvics Actort ' Acsourrt 4159 rath€!'thar the

Book$ore Acco[rt - Accourt 4150.

Post Audft DMdon coEm€nt8:

wvU bas not complied v/ith the rEc@ntradation contaircd in our rcporL wvu co'ti res b fail
to <teposit the noleyr r€csived fi@ tle lwu B@k$ore iqto the Bod<dors AccoDd @d thfo uso

the procedlres set out in Chapter I 88, futicle 5, S€stion 2a of tlo W€st VEgiria Code to obtain

proper approval Aorn the West virginia Legidrfte to exp€Ed the ffmd&

FINDING #2 - RECEIPT OF GUARANTEED PAYMENTTS

Ono quEt€dy Epar@t€€d paym€at fim BdD€s & Noble totaled $222'186'37 ralb€r rhe the

srnedUSXOpOO.OO Uecarr*WvUma Sryrcs &Noble v€rballyagrc€dto tharethe costofc€rtaiD

r€Dovstions to the Potomsc Stsle Co[egp Bookstore. 88tr€s &Nobleth@wi6holdwvu'sshEe
of the rEnovation costs fiom thc Eext gusrarfteed pqymenl- By a[thorizing Bqles & Noble t'o fft
wvlr's shae of the renovsfiotr cosb against one "i tne sdeadea quarte"ty psFem dlre Wrr'U

without meoditrg the cnrr€Dt contscl thtgh s "h"nge o{dor, WVu was in noncomplimce with ths

nice Adjusrme[t Provisio[s ofthe Smksile Contracu Also, we Dstsd thrce psym€nts ton the

veodq w€r|e rEc€ived up to I I dayr aff€r the schefuled du€ dsta

We Recomsnded:

WVLJ comply with both the Plic€ Adjustded 8nd Gurmnt€ed RevenuEs ProvisioDs ofths coftract

between WVu and Bqnes & Noble.

Unlvetrity Acdon:

wVU ls now h comp[aJrce wfth these recommondsdonr contsln€d h the t'€glslattre Post

Audlt DMdo['s report on the Wvu Bookctore.oo
.2.
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Po6c Audft DMdotr CoDm€[b:

We agree 6at WYIJ is trow in compli@ce with our reccrmradations iq this 8€a

I'E{DE{G #3 - VEIYDOR REIMBT'RSEMENIS OF MONTHLY EXPENSF.S tr{TIALLY
PAID BY W\/TJ ON BEEAIX'OF VEIYINR

Ws trot€d sev€ral iDstarc€s wh€{g reimbusem€db duq urdsr tle Boo&s6orq Coo[r8ct wexe uot bsitrg

r€Nnitr€d timely @d iq the coll€c1@ouni& Specifically, wo noted 2l iashces of reimborsEDfDt

psyB€nb totaling S? I 9,862.1 4 rcmitJed lale by Barss & Nobte; ten ( l0) irsaces ofpaJ'roU cr€dits

totaling $hl6.l9 uot beiog qplied by wvu to tlre montbly bnlingr &rbBiftcd for paym€nt to
Ba|6 & Noble; a cluulative uoderpeyn€at of$l7529 by Bames & Noble though Nov€mb€r 30'
2@ which oocwred becau$ the vendor wus uot paying tbe exact smold billed by WVu fr@
April I , 2000 tbrcWh Novetab€r 30, 2000i olre (l ) insf4ce wh€r€ WVU oeErti[€d Bdes & Noble

by $ I O.O0 due to the yroDg payoll cd€dit @oud boing aplied ageiu the March 1999 biniDg ed
fire (5) insmces of roimbursement payoeoa braliDg 975p19.E4 wbich weao scroEEd for as

rsv€au€s rathEr tlur as €xp€odiutrg E&ctioD& AB & r€slt of th€Eo€qorq WVU ovelbilled Bacnes

& Noble by a na mouat of $7J50.90 thougb November 30, 2000.

We Recomendod:

Bo& WVU 8od BEn€s & NoblE coEply with 8U Fovisiotrs of the coDfsct r€gBrding tb Eodly
biling for ud reimblneme ofpayotl costs, tele'phorc s€rvioE, podagp md othsr miscau@€our

s)(Ir8€8"

UnlY€rdbf Acdon:

WVU hss made the rec€ssary procedural chs[8e3 stld b now h compllanco wlth th€88

rccomEendadons contslned h the Leglslattve Post Ardit lllvldor's report on the IgVU
Boolriore-

Pos Atrdit DYision C@(ffi:

Wo ag(€e tbat srv[, is norr in complioce wirh our l€coEm€ldatiols in this aloa-

FIIIDING #4 - CONTRACT MONITORING

wvu did not cotrdEc1 s Contaqt coEpliarc€ Audit @d 8 custoErr Satisftrtio Swv€y dEiDg the

four& year of the Bqrcs & Noble bookstqe cortractoo
.3-
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We R€€omm@d€d:

WW co4ly with lbe Monibritrg Contssct Performaceprovision of tbs ccrtrtrsctto 6u[e B@e8
& Noble i8 fltUy complyiug with th€ FrEs ed conditioDs of ths cdect

UDlvsrdtt Ado!:

WVII ertered lnlo a nes freey€ar agr€eEent wlth Borms & Noble for tho perlod May l' 2001 -
ftre 30, 2006 wbfch Eakes the prevloudy Esrdatory tntsmal sudlts opdotral o! the part of
$rVU and the reqdrtd cEdomer sadsfucdo! surt€yr sre now to bo provlded by tle Yendor
(Banes & Noblel

FII'I'ING #5. SAIIS TO TEE GENERAL PIJBLIC

B@€s &Nobls els mqLing s8l€s to ths ge4eral pubuc (with tho oxctption of€ducati@8l 8oftwE9)
froE tle WVl., B@kstorc slthough state lsw ppbibit8 such sale&

OO we recommended:

wvu comply with Chrpter l8B, Atiale 10, s€€tiotr 14 of the W€sc vr.gitri8 code d sch tim€
as thc dahde is soend€d to allow sal€s to the gen€ml public"

UDIY€rdJ' Acdon3

The Y€ndor ( Barn6 & Noble) conthurs to mr-ke sales to thegenersl publlc' wlth tle €xcErdon
of €ducadoral softeare-

Pod Audft l)ffslor CoEmonts:

WVu should induct Brrtr€s & Noble rh't 8st€s to the gpasalpublic fton my boolcfore ftcility
opqstiog the lame of WVu ee in uonc@plisnce vith Cb4t€r l88, Adicle 10, Secticn 14 of the
Weit Vrrginia Code.



!
.tt

# MEMo
SERVICES

OFFICE

-

To: Thedford Shaddln, Dlrec.ior, Post Audlt DhrLslon
From: RandaltEH€tco;nsst
Subjoct WvlJ Bookstoi€s
Dato: Oc.tob€t 9, 2002

I am t 'ritlng b r€spond to your ques0on concarnlng the dlspostdon of furds that
West Vlrglnla Unlversfi recefues from the operaton of lts bookstores. Accordlng to th€
Informaoon l,ou havo suppll€d, WVU has entered lnto an ?grosment and Leasa" wlth
Bamas & Noblo for ths oFradon of bookstor€s on liwug campus€s. You have
speclflcalty ask€d Into tviat account b WVU to dspo€tt funds lt redwes fiom tha opera0on
of the bookstor€s.

Th€ LegblatJe has provldsd a modEnlsm for the.€stabllshment and oporadon of
bookstore by lnsttr.rtons of hlgher educton In W.Va. Cods S18B-1G14. Thb sacfron
requlr6, in parL thaE

Al mon6)rs dedved from the opemton of the slore shal be p€ld lnto a
8p€clal revenue ftlrd as provldod ln s€cdon two, ardde bvo, chaptar t$ielve of lhls
cods. Each govsnfig b@rd ohen, subject to the appm'r"l ot tla governor, ftq 8nd
trom tme to tlme, changgtheamour ot thg revoMng fund n€@tyiorths prop€r
and efndent operaton of eadr b@lGtore,

Bas€d on tho Informadon suppli.sd, \,VVU cl€lms that lt b not op€ra0ng the
bookstores, but lnstead provldlng a.irpocialssMcEto lts dudent8 by allowlng the operadon
of prlvate boolGtor6 on tb campuses. corFoquently, lt ls dgpcltng tho funds lt recslv€s
ftom the operatlon of ihe bookstores lhto a speclal ssrvlc€s account undsr lhe provlslons
of W.Va. Code 518B-10-15.

Aff6r re\dswlng the Agre€ment and L€ase, tls assodated documonts, the Coults
order you provded fn W. Va- Untversv Assoclaflon o, Concflrnd funployees, et al.
v. The Unlvetsryr of West Vlrglnla tuard of 7rust6cs (CJq" No. 91-0482) and tho
appllcable sbhjtes, tt b flry opinion that WVu has €stablish€d the bookstors and ls
operatlng the booltslores through lts Agreement and Lease wtth Barn€s & Nobls.
Gonsequently, tt ls requlred to compty wlth ths provlslons concemlng the operaton of th€
bookstorG and the disposlton of tunds it rocelvG ftom the operauon of the bookstoies
mntalnad In W.Va. Code S188.1G14.

Tho do(xrmonb supplled clearly demonst'ate thal the rslationshlp b€tryssn WVU
and Bam6 & Noble ls not slmply a landlord/tenant relaflonshlp or that WVu is mersly
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recofuing tontal income" fom Barn6 & Noble. A revlsw of th€ docum€nb €sbbllsh that
Bame€ & Noble ls, in fact op€radng the WW booksbrB on behalf of WVu. Th€
Agre€rnent gtves WVu ampb control o\rer the op€ratons of lh€ booksbr6.

Some of the more obvlous provbions of the Agreomont that demonstat€ Bam€s
& Nobl€s ls op€radng the WvU bookstor€s on behalf of WVt are:

I Paragmph 12 contains a noncoEpetldon clause In caso of brmhaton ore)plradon
of the Agrs€monL

a Paragraph 2.1 provldes that Vendor u,lll operats as ths ofndal Wet Virglnla
Unlverslty Bookstor6.'

r Pamgraph 27 contalns prodslons allorvlng WVu full access to Bames & Nobl€'s
records r€lafng to the booksdores.

o Paragraph 2.9 provld€s Otat VENDOR may not dhplay or son any ltem, as
rcqu€stod by W€st Vhglnla Unfuerstty, that doeo not rn€et unlversw standards.
Vsndor ls requlred to sell certatn ntch€-typ€ ttems or merchandlse as ne€ded or
requlred by unfuerstty djstom.'

a Some ofthe employe€ worklng at the bookstor€a are emplo!@ of WVu.

The Leglslatns has authorLed the €stabllshnFr and opraton of unlversily
boolctores In W.Va Code 51 8B-1 G14. Thls sec;ton also contalns sp€ctfic rcqulrements
rohdng lo tho operaton of the b@l(a!or€s, Includlng ths requlrement that aU monsls
dodved fom the op€raton of tho storo ars to b€ pald Into a spadal ravenu€ furd, as
r€qufred fn W.Va. Cod e 512-2-2. Although thls secdon dooo not reqube state unlvolsldss
b sstabllsh or opsrate bookstores, f e urdverslty ohoc€s to €stabllsh and /or oporFb a
bookstore, ellh€r by ltsetf or though a vendor as WVL, has chcsn, the untveFity must
comply with the se€fion's rsqulrements.

Tho Wost Vhglnla Supreme Court of Appeals commonly uses a ruls of slatJbry
constuclon whlch applles ln thls case.

A sbtule wi ch provk€ fora tt ng b be done ln a paluc lar manner or by
a ptescllb€d peEon or tlbunai lmpn€ that h strall not be done olhorvvise or by a
dlfiorent person or tslbunal; and the maim €xpr€sslo unhls €st oxcluslo alierlus, ths
expre€s monton of one thlng lmpl€ the ercltElon of another, appll€s to eudr
stahlte.

148 W.Va. 97, 133 S.E.2d 86, Stat€ €x rel. Battle v. tlereford, (W.Va. 196:!)
Syllabus polnt 1.

In thls cas€, the Leglslature has provided a sp€cific manner in whlch a unlvelsity

oa
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may astabllsh and operats a bookstoro. WVt saerns to have lgnord the statrto and
structured fts own manner, which ls in apparent confllcl wlth lhe law.

Wvtls argumsnt that tt ls provldhg a spedal€oMcs by le$ng Barn6 & Noble
opsrate a prhrate booksloro on campus do€s not soem r€asonable. Of all of the s@al
soMcas that aro authortsed In W.Va. Codo S18+10-15, non€ ar€ rsmotely slmnar lo
provldlng a prhrato bookstore. Thls, when vl€'ived wlth lhe faci that lt b ths prevlous 6€(don
that addreeses unlverslty bookstor€, leads me to tho €orEluslon that pmvldlng a
ffire ls not ths typo of sp€clal s€Mco the l-€gblatEe authorL€d h snaifRg W.Va.
Coda 518&10-15. Conssquently, tt ls rTry oplnlon that WVt should comply with the
provblons of W.Va. Codo S'|8B-1G14 wtth r@ard to the operauon of ns b@Horos.

lf you ne€d anythlng ftJrther in thb mafier, do not h6Rate to conbct me.
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