
STATE OF V-ESTVIRGINIA

SPECTAL REPORT

OF

WEST VIRGINIA DIVISION OF LABOR

WEST YIRGINIA JOBS ACT

FOR TIIE PERIOD

SEPTEMBER I.2OOI. OCTOBER 15.2OO2

OTT'ICE OF TEE, LEGISLATIVE AT]DITOR

CAPITOL BTJILDING

CHARLESTON, WEST VIRGII{IA 25305-0610



SPEC'IAL REPORT

OF THE

WEST VIRGINIA DIVISION OF I-ABOR

WEST VIRGINIA JOBS ACT

FOR TEE PERIOD

SEPTEMBER I,2001 - OCTOBER 15, 2002



VEST VIRGINIA II,GISLATURE
Joia Committee on Gooemment and, Finance

Thdfard L Shdrdh, CX'A, Dii.{tor
L.girloi"c Pc Ardn Dieilid
Bdldiog l, R@d V-l2t
1900 X!!2ebr Btvd. E

Are. cod. (30.{)

CHARLESTON, VESTVIRGTNIA 253OtO6r0

December 12.2002

The Joint Committee on Goverment fid Finance:

In canptiance witi tie !rcvisions ofthe west viginia Code, Chapler 21, Article 1C, Section 5,
we have exami[ed the records of the West Virginia Jobs Act as maintained by the west Virginia
Division of labor.

Our exsmination covers the period S€pleEber I, 2001 thrcugh October 15,2002. The results of
this exprnin'tion arc set forth on the following pages ofthis reporr.

Respectfirlly submined,

Legislative Post Audit Divisio!

Tl"S/skc



WF,ST VIRGINIA DTVISION OF I.ABOR

WEST \/IRGII\IIA JOBS AgT

TABLE OF CONTENTS

Exit Conference

Inlroductiou

Admbistrative Officersatrd Statr ..........

S 'rnmqry ofFindinge, RecommcndatioDs and Responses

Ceoeral Remarks

Certifcate of Dirwtor,
Legisladve Post Audit Division .........



WEST VIRGINIA DIVISION OF I-ABOR

WEST VIRGIIYIA JOBS ACT

E) T CONrTRENCE

We held ar exit colfereoce on Decembsr I2,2002 with the Commissioner and ofrerr€pres€ntatives

of the West Vtginia Dvision of labor and all findings aud recommendations werc rcviewed atd

discussed The Division's responses are included ilr bold and italics in tle sumrnFry of Findings,

Recommendations and RespoDs€s &rd after our findings in the General Remarks section of this

reDoIL
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INTRODUCTION

The Dvision oflabor wa8 cr€ated "... !o make sugg€stions ... as !o legislation tsDding

!o increase tbe prostrerity ofthe iodustial establisbments of the State, and to Fotect the lives aod

health and promoe the Fosperity ofthe persoDs employed therein...." The State Bureau oflabor

\r,as sre€led by an Act ofthe l€gislatEe itr I889 ad rcnaned the Department oflabor in 1915. In

I 989, mder the reorganization ofthe Executive Branch oflWest viryinia State Govemment, Chapter

3 ofthe Aats ofthe 1989 legislature, the Dgartuent oflabor became the Dvision ofl-abor. The

Dvision of Iabor has numerous rcspoosibilifies uodEr State law, including the provisions of

Chaptef 21, tuticle lC kqoum a8 the 'West Viryinia Jobs Act'. The Dvision oflrbor provides

s€rvic€s thrcugh five sectiong including the Wage and Hour SectioD. The duties ofthe Wage and

Hour Section include the following:

l. Licenses contractors doing business in West Virginia-

2. Secur€s employer's bond for wages and bsnefits in minirg and constructio!, and
fratrsporiation in miaeml irdustries.

3. Assures compliance with the stale Einimum wage law by a business whqe six or
more penons are employed atd the gross aonual business is $500,000 or more.

4. Enforces statutes rcgarding the naxil]rum hours worked before overtime pay is due.

5. CoUects dats &xd issues tlle fair minimum wage rates (Prevailing Wage) !o be paid
in each county for highway constructioD, heavy construction, and building
construciion.

Certifies the licersing ofall private employment agensies.

Ap'proves aIIage certifc€Jes arld wo* permits issued to ninorsby school authoritics.7.

WF^ST VIRGINIA DIVISION OF I.ABOR

V/EST VIRGIMA JOBS ACT
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8. Msdiates labor dispules when request€d by both parties.

9. Assists in the collection ofwpaid wages.

10. Tests polygraph examiner applicarts and issues stale licenses for pEctice in west
Virginia
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WEST VIRGINIA DTVISION OF I.ABOR

IVEST YIRGINIA JOBS ACT

ADMIMSTRATIVE OTT'ICERS A.IID STAIT'

ocToBER 15, 2002

James R I-ewis Commissioner

Fran Cook . . . . . . . . . ...... D€puty Commissionsr

IlIry Walker . . . Drector, Wage and Hour Section

Andrew A. Blown . . . . . Iabor Progam Sp€cialist

MarshaBone Compliaoce Officer
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WEST VIRGINIA DTVISION Otr' I.ABOR

WEST VIRGI}IIA JOBS ACT

SUMMARY OF FINDINGS, RECOMMENDATIONS AND RF.SPONSES

Certlfred Payrolls

1. All certified payrolls zubmitted by employers were remitted diFctly to the West

Vtghia Dvision of Irbor (WVDOL) in noncomptiance with tbe Jobs Ast, iDstead

of tbrough the contracting public authorities; therefore, it is impossible for us to

detslmine with certahty tbe sp€cific public adhority who had contacted with those

clntraclors and subcontsaclors. Also, no certifed patrolls indicated the list€d

employees had been a residelt ofthe l.oc€l labor Market for at leest 6 montbs ss

required by the Jobs Act. lastly, 11 of the 81 conlractors submiued certified

payrolls which did not list the county ofresidence of the employee which do€s oot

comply with the reporting requircmeots of the Jobs AcL

AualitoF RecoEmerdatior

We recommend tbe Dvision ofla.bor and the public autiorities comply with Chapter

21, Article lC, Sections 4 snd 5 of the West VLginia Code by baving certifed

employer pa5aolls subnitred !o the public autlorities for f€nsfer to the Division of

Iabor by &e public authority lelti[g tle coffract and having the public authorities

review the submitted certified payrolls prior to suah submbsio! to in$rc the

rcpofting rcquirEmentr of the Jobs Act have b€sn met.

DMslon'r Rspopse

We agree wlth the audb rccorunendodorL (See pages I I - I 6.)
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Prwaflfus Wage

2. We randocrly selected 50 certiied payroll reports listing a total of463 employees.

We believe tbree ofthese employres were not being paid the Prevailing Wsge bas€d

on the informstion available to us. In additioD, we wele unable to detemine whether

the kevailing Wage wes being paid to a totd of 2'10 of ther€ 463 employees for a

vsriety of r€asols.

Audlto13' Recommendation

We recommsnd tle Division of labor old the public authorities comply with the

provisions ofchapter 21, tuticle I C, Section 5 and Chapter 21, &ticle 5A, Sectio!

2 of the West Viryinia Code.

DMdon'r R€spopre

We bellzee the preeallltg rlroge paynent lssu€s have been r6olved; however we

wU conduc.t qJollow-tq rcvlzn ttfuttho ve$! @nEltattce (Seepagss lGl8.)

Insbilitv to Determlne Start of Conf,tructio!

3. curently, there is Bo requircment for a conEacring public autiority o notif the

WVTDOL rhet a coltract covered by the Jobs Act has b€el1 executed or when

construation rclating !o that contract bas conrxenced. We believe in order for the

WVDOL to perform its fimction of monitoling for the rcquircments of the payment

ofPrerailing Wages as set fofih h cAapb 2 1 , Article 5A ofthe West Virginia Code,

the qIvDOL should b€ notrfied by the respective public adhorities that the work on

a codract covercd by the Jobs Act has coEmencad.
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Auditon' Recommetdatior

We reconmend the covered public authorities complywi& the provisions ofChaFrter

21, Articte lC, Sectiotr 5 ofthe West Virginia Code. In additio4 we suggest the

West Viryinia Legislatue consider amending the provisions of Cbapler 21, Article

lC of the West Virginia Code to expressly requirc the public authorities leuing

contacts covercd by the Jobs Act itrform the Dvision of Iabor that a covered

contact has been executed and when the work covered bv thar covered contract is

scheduled m commence.

Divlriotr's Responge

We agee wfih the audb rccommenddlon (See pagps 18-20.)

Complladon of Payroll Informadon

4. The Divisio! of Irbor did oot compile any pagoU information &om the certified

payroll repors submitted by the employen and did not perform any formal review

of the submitted palrolb pdor to tumhg those payrolls over to us for audiL We

beliwe the provisions of Cbapter 21, Aticle lC, Sectioa 4 requircd the WVDOL !o

do more than simply act as a warehouse for soring the certined payrolls in

anticipation ofthe required audit. we also beleve the WVDOL is required by lan,

!o take reasoDable steps !o determine the proc€dwes they established with respect to

the Jobs Act ore being followed by the various public authorities

AuditoE Recommetrdador

We recommend the Division of Iabor comply with the provisions of Cbapter 21,

Afiicle lc, sectio! 5 of the west viryhia codc and compile the submitted paylol
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informatioq as well as establish a monitorhg Foc€ss to eDsure that procedures set

up by the Division oflabor related to the Jobs Act are being fouowed.

Ilfidslonts RcaDotro

The DMslon basbqlJJ agrea wfih the aud&fitullags; Eowever, the DMslonwas

ander the Wr^ionthsl lhe l4gistttive intzntv,oslor on indqendenl,thlr.lparv

audt of the dda collec|ed. It It the DMtion's oplnion thd the frn4l vewltn o!

Senfiz Blll 103 wqs lntended to rcquire lhe DMsbn to onIJ, collect the dde ond

then tafn b over to Jolltl Corranlltee on Goven tnenl and Fhance for art

bdependeN oaalysls. (See pages 20 and 21.)
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WEST VIRGINIA DIVISION OF IIIBOR

WEST VIRGIMA JOBS ACT

GENERAL REMARI$

INTRODUCTION

we have completed a Special Repod ofc€rtified payroll infornation submined by

employers to tbe West Virginia Dvision of Iabor as requiEd by the provisiols of the 'W€st

Virginia Jobs Acf' as set forth in ctapter 2l, Article lc of the West viryitia Code. The Special

Repoft covercd the peliod September l, 2001 through october 15, 2002.

COMPLIAI'CE MATTERS

Chapter I 74 ofthe Acts ofthe Regular Session ofthe 2001 West Virginia legislatue

titled the'W€st Viryinia Jobs Act''was pass€d oo April 14 2001 slrd codified as ChaptsI2l, tuticle

I C of the West Virginia Code. Cbapler2l, Article lC, Sectiou 2 ofthe West Vtginia Code defines

several teros contained within the "lvest Virgidia Jobs Acf as follows:

'As used iu this article:
(1) The term "coDstuction Foject" meals s-uy corstuction,
r€coDstructio!, imprcvement, enlargenent, painting" dccorating or
repair ofany public imprcvement let to coffiact in an aEount equal
to or greater tba! five hudrEd thousand dollan. The term
"consuuctioo pdecf does not include lsmporary or em€rgency
repain; ...

(3) The term 'emplo'€r" means any person, firm or corpoBtion
employing one or nore employees on auy public improvemeot and
includer sll conhecloN aDd subcontractoE;

(4) The lerm 'l@al labor markef' meals every county in West
Viryinia and aU couties borderbg West viryinia tbar fal within
seventy-five miles ofthe border of West virginia;
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foIIows:

(5) The term "publlc authorlty' means atry ofncer, boar4
comml$slon, or agency of the st&te of W€st Vlrglnlo, excludlng
cound€s ard mn.Dlclpalltl€s. Further, the economlc developmeDt
authofity, hfi'astructure and JobE developmetrt councll aDd
school bulldlng authorlty shall be reqdred to clmply wlth the
provlslons of this artlcle for loa|ls, grarts or bords provlded for
publlc hDprovement construcdon projec8: Provlded, That any
proJect l.ddeted by a c{uDty or local economlc development
authorlty and whlch ls under the efferdve ma[sgement of t]e
courty or local economlc deyelopment authorlty rhall not be
hcluded l|r tbls requtremenq

(O The tern 'hubuc lmprovement' lncludes the clNtrucdon of
a[ builditrgs, roads, hlghways, brldger, streets, alleys, sewers,
ditcheq sewage dlsposal plarts, waterworks, alrports and aI
otler cfuctures ttrat may be let to cotrtrad by a pubUc au&orlty,
excludlng lmprovements folded, ltr whole or ln par{ by federal
tunds." (EmphAsis added)

In additioD, Chapter 21, Article 1C, S€ction 5 ofthe Wert Virgitria Code slat€s as

'(a) This article applies !o expenditures for construation prcjects by
aly public authodty for public improvements as defiqed by this
article.

(b) For public improvements let pusuaot !o this article, the pubuc
authority shall file with the division of labor copies of the waiver
certificat€s and certified payroUs, purua to article five-a of thig
cbEptsr, or othef, compamble documsnts that include the number of
employees, the comty and state wherein the employees reside and
their occupatioD-...

(d) Each publlc sutho ty has the d.rty to lnplementthe repordng
requtrements ofthls ardcle. Every pubUc lmproyement coDtract
or subcontract ld by a publlc authorlty shall cotrtalr provlslonr
conformltrg to ttre requlremerts of tlls ardcle.

(e) The dMslo[ oflabdr ls arthorlz€d to €sfabllsh procedurB for
the emclert collecdon of dat& coue(dotr of cfu'll peneld€s
prescrlbed ln sectlon slx end trsrrDlttal of data to the Jotot
cornmittee otr government and flrance.'(Emphasis added)



We t€sted app[cable sections ofthe above plus othsr applicable sectiors ofwest Virginia Code and

other applicable State mles and regulations. Oru findings are discussed below.

ovf,RvIEw

I! mid-October 2002, we made arrangementa with the West Vtginia Division of

lator (WVDOL) to obtain acless to the certified payrolls submitted !o the WVDOL by contactors

as requircd by the FovisioDs of chapter 21, Article lC ofthe West virginia Code, atso known as

the West Virginia JobB Act (Jobs Act). We detemined a gru1d total of I,045 certified psyrou

reports had besn subnitted by a botal of81 contraclors ard subcontractor3 relatiog to 3l diffeFnt

projects during the psriod September I, 2001 through October 15, 2002. We rcvie\red the ceftified

payroUs to determine the lature of completeness of the rsports and to make an initial determiulion

as t! whether the certified payrolls met the requirments s€t forth in Slate law. We also reviowed

the iDfomational packet assembled by tbe WVDOL which was discussed with ard transmiued !o

various public authorities in eady June 2001 to determine whetherall necessary information required

!o comply s.ith State law was included therin. Next, we compiled tbe psyrol information by

aesembling the payroll information in a format which would allow us to analyze the dara-

Thrcughout this process, we exardned fie certified payrolls for compliance with the reporting

rcqutements Bet fo h io Chapter 21, Anicle lC of the West Virginia Code regardirg the V/est

virgide Jobs Act aod Chapter 21, tuticle 5^A of the west Viryiniia Code requidng the payment of

Prcvailing Wages. We made the following obs€rvations:

Cerdfed Payrolls

During our exFminerioq we noted a[ csrtified payrolls hmed over to us for audit

had bee,n directlyrenitted !o tbe Dvisiotr oflrbor by the conEactols aod subcontracto$. As such,
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tt was lmpo$dble for ur to deterEfue wlth certahty the specltrc publlc authorlty who had

clrtracXed wlth th€se contrsctoF a[d subcorfactors. We believe this procedEe does Bot

comply with the provisions ofChspter 21, Article lC, Section 5 ofthe West Virginia Code which

stal€s in part,

"...(b) Forpublic improvement proj ects let pursuant to this article, the
public authority shall file with the division of labor copies of the
waiver certificales and certified payrolls, pursuant to article five-a of
this chapier, or other comparable documents that include the number
ofemplol€€s, the county and state wherein the employees reside and
tbeir occupation...."

In effect, the WVDOL was accepting any and all cenified payrolls submitted by contlactor8 and

subconfiaolorB undl questions were raised by us as ro why c€rtifiod payrolls had been accepted which

were obviously in noncompliaqce with the reporting requirements of the West Vtginia Jobs AcL

Sp€cificoly, we observed I I of the 8l contcactors submitt€d certified payrolls which did not

iodicate the county of residence of the listed employees which do€s not comply with tbe

aforenentioned provisioDs of Chapt€r 21, Anicle lC, S€ction 5 ofthe West Vfuginia. Code or the

ssmple payroll report format which the WVDOL provided to public authorities aB parl ofa packet

developed by them in early June 200 I prior to the etrective date ofthe Jobs Act (Septetnber I , 2001).

Due to the lack of this infornatioq we were uruble to determine whether some ofthe employees

werc in fact residents ofthe Iraal labor Merket as deftFd in the Jobs Act

We asked the WVDOL why tbese certifed payrolls which did trot cootain infornation

rcquiEd by the Jobs Act were not si4ply returned to tle employers for corlection and resubmissio!

througb rhe public authority which let the coohact ard we were lold the WVDOL illerpreted the law

to make the cont'acting public authorities responsible for ensuring that crntEclors ald



subcontractoB doing work for them submited certified payrolls which met the staodards set forth

in the Jobs Acr Therefore, the WVDOL did not believe the law specificatly emlnwered the

WVDOL to perform this oveBight finctiotr. The WVDOL believed the role of the WVDOL was

timited !o developing the reporting procedur€s required by the Jobs Act and to acting a8 a reFosilory

for the certified payrol reports submitted until such time as we begaa ol,I audit. as requircd by

Chapter 2l, tuticle 1C, Sectioo 5 of the West Viryinia Code.

We further loted the certified payrolls submiued by the contactors and

subconfactoB, including those certified payrolls based on the sample report format developed by

the WVDOL do not indicate the employer is csrtifying the emplo),e€s listed on the psyro[ rcport had

been a residert of the l,ocal labor Ma*et for at least six months prior !o their ap'plication for

employmEnl As e re$lt, we were unable !o audit the ceftified payrolls for coEpliance with the

provisions ofChapter 21, Article I C, Section 4 of the W€st Vtginia Code which stales in part,

"(a) Enployers shall hire al least seventy-five p€rcent ofemplo]€es
for public improvement construction projects from the local labor
market, to be rounded off, with at lesst two employees ftom outside
the local labor market pqmissible for each flrployer per project.
Employees EhsJI have r€slded h the local l8bor market for at
Ieast slx months prlor to the appllcadon for employment-

(b) Ary enployer unable to employ the minimum nmbq of
employe€s from the local labor market shall inform the !€arcst omc€
of the bureau of employment programs' division of employment
services ofthe number ofqualified emptoyees leeded aod provide a
job description of the positioDs !o be fiIed.

(c) If, within thrce busine*s days following the plaoing of 6e job
order, the division is unable !o refer any qualified job app[cants !o
tbe employer or refers less qualified job applicantr ths-u the number
requeste4 theD the division shall issue a waiver to the employer
stating the unavailability ofappticants and shau permit the employer
to fill any positions covsr€d by the !,/aiver from outside the local
labor rnarket ..." (Emphasis added)



BecaNe the payro[ reporting format dcs not requirc the employer to certiry eoch

listed employce Eeets the six-month residence requircment ard none ofthe certified payrolls we

examiqgd contained information allonring us to ascertain tbe six-month residenca rcqutemgnt wa8

met and I I ofthe 8l employers submiued certified payroll rEporls which did not list the county of

residence of the employee resulting ir our inability to determine whether the waiver certifcates

ganted to the employer represent€d all waiver c€rtificates shich should have been rcquired to bave

been obtained under thc provisions ofchapter 21, Aficle I C, Sectioo 4 ofthe West viryinie Code.

Based on the lnformadotr made avallable to us, ody two ofthe 3l proje{is submltthg cerdfled

payrolb vere grarted ary wslver cerdffcate3 by the West Vlrgltrta Bur€au of Employment

Programs authorldng the corb'actor to hlre an employee who reslded outclde the Local Labor

Market

We recommend the Division oflabor and the public authorities complye/ith chspt€r

21, Anicle lC, SectioDs 4 and 5 ofthe West Viryinia Code by having certified employer peyrolls

submitted !o the public authorities by the contractors for traDsfq to the Divisioa of labor by the

public authority letting the codrac! and baviqg the public authorities review the submitted cfftified

payrolls prior !o such submi$ion to insue the reportilg rcquircmsnB ofthe Jobs Act bave been met.

DMslon's Raoonse

The dMslon ogre6 w&h the aud&frtdlng& P\yrou doatmena ,'ere submfucd hl

controcbts rather thon b! the otardlag agenc! as rcqulrcd b! Iaw. Netrl! sll the dommena

recelved dlrealy lrom contrsdats werc loand to be lacomplzte ln vlohdon of the reportlng

requbemena. Ateardfu,g agenclqlalled tt compl! x'Uh the nondate oflhe AcL The.llrfslon wU

forward all pqyoA doc.ttmena b the aryropdate owadlng tgercles lor conectlon aad

speclficdllt lor complbnce certlfrcatlon unda the prcvlslons olthe Act
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It ls the opfu,lon olrhe dtvlslon thd the dora colkdlon ttme frame has been so

r6dcNtve lhd data rcllabw ls non-dslenl The ttnplefienudon tlmelranereqabentenS were

not poperly consldered wha the qbdon dde of the Jobs Aet wos $ulltshed The fiealve

date of the rqortlng rcqubemen8 was set Gt Sqtember I, 2001. Onlf publtc hnprovement

contraca U b bU tfrer thd date wouu be subJed tt lhe AcL In mosT cas4f., thls meant lhe

controct ox'ard t td commence ofo&tol constradlon wo* toouu not take plsce andl e$ly 2002

Most ol th6e prcJet$ began submtttlng dctol1Janq 2002 rehlch tros the Enth month ofa

Iou een month fitdf perlo.L Thls rdtrLdee tlmefrone permtded the dlislon only cbowtour

monlh ln i'hlch to colled datlt Wore the Oclobq, 2002 due dafor the submlsslon of dda ta the

Joltrt commlttrc on f,nar@a

The hnplenenbtlon of an! nex' bw reqalrq s slgnlfr.ant peio.l of tlme to

prope J, educde those pa 16 dlredy afeded- Normall!, al lesst one year b rcqubed beforc on

oseptable lavel of cmpllaltce becomg q rcslltJ,. The sad& findhgs ctasly dsnonirtlc thot

awardlng ogendd hste not rcached thd sccqtsble lzvel ol conpu4ncz. Otcc thd level Lt

achleveL d lcast one year o! dslt collectlon ls necasary to $ubllsh o tratf sclendfrc

reprQentqtlon ofthe sfecA olthe Jobs AcL Il ls the rc(tmmendotlon ofthe dlvlslon lhat twelve

mo hs be added to sll the adue dst6'canently conutaed h the AcL

Il ls the oplnlon of,he dMsbn ,hat the Ad shouu be amended to lnclltde o ase-

llne" dat collactlorL Ihls wouw rcqulrc the collectlon ol cerdfen poyrolls lron publlc

lrnprotemenl proJecA whlch are nol dlredly sabJecl to the Jobs AcL Under currenl lsre, au'ardt tg

agercla are reqabed ,o coUzd certlfred poyroUs lor ALL publlc lnprcventeflt proJeds lor the

purPose of verlfr'lng the prcper paymet t of prevslllng wageJ. On@ thls verlfrcatlon Prccqs ls

complete,lhe otosrdbtg qgency couu shnpb lorword the doclrment to the dMslon lor bclasbn



bt ,he satd! dstc bose Thls x'oud NOT qealz any addftlonol papemork buden apon anlone

other than the dhlslon of lobon The bttettt of lhe Jobs Act wos to prcvAe "bcat Jobs to locatr

woften' by requlrbtg thtt 75% of oA wofizrs on certLh prcJeds be hlred ltom the local labor

markd. Howeveb the Act qtabltshed no metsurc ofthe hlrTttg pra.tlc6 on pabllc lmprovenent

prcJec6 whlch u'ere not cttered by tho Act Wuhout thb base-ltte dcte, s mesns olcomporlson

ls non-dstent and & ls sclenttlcaw lmpo;tlhle t! messarc the overoll afect of lhe Jobs AcL

PreYalllae Wsse

Dudng our examinatio!, we randonly selected 50 cstified payrol rcporb u.tlled over

!o us by the wvDoL ad attexnpted !o detemine whether the listed €.mployees were b€irg paid the

Prevailing Wage as requfed by the provisions of Chapter 21, Article 54" Article 2 of the V/est

Vtginia Code which states!

"It is hercby declared to be the policy of the State of West Virgi.tria
that a wage ofno less rh,n the plevailing hourly wage mte ofwages
for work ofa similar cbaracter in a locitity iq this Ststr in which the
coostruction is psrfomed shsll be paid !o a[ wo*men employed by
or on bebalfofsly public authority engaged in cons&uctiotr ofpublic
irl]plovements."

h additioD, Chapter 21, Article lC, S€ction 5 ofthe West Virginia Code staf€s in part,

'...(b) Forpublic irnprovemEnt plojecfs let pl|Isuslrt !o this article, the
public authority 8h8[ file with the division of labor copies of the
waiver cqtificates aod certified payrols, pusuant !o article five-a of
this chapter,..."

The 50 cedified pafoll leports included in our test of prevai.ling wage payments

listed a lotal of463 employees. We were ulable to detErmine whether the Prevailing Wago was

being paid to a lotal of270 ofthese 463 employees for a variety ofreasons. For irstaace, the Job

Class tisted for 191 employe€s did not malch any Job Ctass contain€d h the Prevailing Wage Rale

Schedules for 200 I alxd 2002 cornpiled by the wvDOL; 59 eEploye6 were listed on payroll reports



relating to projects which l,ckcd suffisient informatiou !o detemine fte couoty in which the

construction wa8 being conducted thercby irhibiting olE ability to access the conect Prevailing Wage

Rate Schedule; I 6 exaplol,ees did not have a Regular Rate ofPay shown on the payoU ftport eg'inst

which to measur€ the Prevailitrg Wage Rate Schedule and; tastly, a tobl of foul other eDrploye€s

lacked sufficient information to make a reasonable determination of what year the cootract

authorizing the construction was executed in by the public authofity meaning we did not Lnow which

Prevailing Wage Rate Schedule was to contol the payments made bo these emFloyees"

Even more lmportartly, ee ldendtred three employe€r who we belleve were not

bdDg pald the Prevs lng Wage based on the hformadon avsllable to u& Specifically, we were

able to idendry the couuty wherc the prcject was under*ay on which each ofthese tbrce employees

werc working the listed Job Claes ofeach ernployee tied to a Job Class lirted in the Prevailing Wage

Rate Schedule for that couBty aDd each employee showed a Regular Rale of Pay less tbao the

established Prevaili.og Wage for both 200 I and 2002. The evidence strongly indicates each ofth€se

thiEe smployees were being paid a Regu.lar Rale ofPay le$s than the Prcvailing Wage for such work

We believe tbe public authorities have a rcsponsibility lmder the Jobs Act !o reyiew the certified

payrolls to eDsure tlnt the Fports cootain information nec€ssary to determine whether Prevailing

Wages are being paid on such cofincts. Also, we believe the WVDOL has the responsibility of

reviewing certified payrolls srbmitred on behalf of contractoG by public authorities !o ascefiain

whether Prevailing Wages are shown as baving been pai4

We recommend the Dvision of labor and the public authodties comply with the

provisions ofChapter 2l, tuticle lC, Section 5 ard Chapter 2l, tuticle 5A., Section 2 ofthe'ffest

Virginia Code.
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DMslon's Rss,Donse

Based solelJ, on the paJDoA documena prcvued to the aud team, thefindhgs of Ute

aad& are conecl Eowever, prevalllttg uuge payment verlfudon ls s sqarale snd dlsdnd

operctlon wtthln the.Iwslon" It ls the oplnlon oflhe d lsbn thst the prcvs lrrg wsge payment

Is{'r€5 hove been r6otwdrhrough thd sqardeopamlon and complltnce hss bea achlewd. The

dMslon wlll condua alolbw-up rcelaw ,o funher ver{X comp&atce.

Inqb ity to Determlne Stsrt of Construcdon

The provisions of the Jobs Act rcquires public authodties !o i4plerqerxt the

provisions ofthe Act and requircs evsry public improvement conhact or subconbact let by a coverEd

public authority to contai! prcvisions conforming !o the Act, i[cludi[g requiring contractoE to

submit certifi€d payrolls and pay Prevailing Wages. However, there sre no proyisions in State l,sw

exFessly rcquidng public authorities !o infom the W\DOL whe|r any such cotrtracts are let or when

the coDstruction ph,ase of any such cont8cts bave stafted As a part of our work, we asked the

WIIDOL wheo the resp€ctive contacts related !o the c€rtiied payrolls had been executed by the

respective public authorities in order !o determine which Prevailing Wage Rate Schedule would

govem wages paid on thalpadicutarFoject We were iold by the WVDOL that they bad received

no formal notification from any oovered public authority tellitrg them that wo* bad started on alry

of the 3l projecrs for which coDtractors had submitted certified payrolb lmder the Jobs AcL As a

means offying to ide[tify ongoing construction projects where the provisiors ofthe Job Act might

be applicable , the WVDOL made us of F.W. Dodge rcpofts, a database listing iDformation about

ongoing construction pmjects withiq We€t Vtgiaia- Sp€sifica[y, Chaptq 21, Article lC, Sectioo

5 of the West Virginia Code states in part,



"...(b) For public imprcvemsnt projects let pursuant to this articlq the
pubtic authodty shau file with the division of labor, copies of the
waiver certificat€s aod certified pafols, puNusrt to article five-a of
this chapter,...

'...(d) Each publia authodty has the duty to implement the rcporting
rcquircments ofthis article. Every public improvsmqrt contract or
subcontact let by a public authority shall contain provisions
confoming !o the requircmenb of this article...."

We believe in order for the wvDol to perforn its fimction of monitoring for

complialce witb the requirements of the paymeff of kevailing Wagps as set fo h in Chapter 21,

Article 5A ofthe west vkginia Code, the wvDol should be notified by the rcspective public

authorities that the work on a conhact covered by the Jobs Act bas commenced Io h]m" the

WVDOL cluld then determine wbat mo[itodng proc€durB are rcquircd !o be i! place for the

wvDOL to carry out ib firnctiou regsrding the payment of Prevailing Wages"

s/e r€commend the coveled public authorities comply with the prcvisions ofcbapler

21, Article 1C, Section 5 of the west Vtginia Code. In addition, we suggest the West virginia

Legislature consider amending the provisions of Chapter 2l, Adicle I C of the West ViEinia @e

io exprBsly require the public aufiodties letting contracts covered by the Jobs Act inform the

Dvision of labor that a covered contract bas been executed aod when the work covercd by tbat

covercd coffract is scheduled to comnerc€.

Dh lon's Raponse

The dtvlslon ugrees w&h the aul lndiast Pr^etttf, there gdsa no poglslon of

Ia$, whllh rcqub$ awsnllag ogenclq fo nodfi the dMslon olco6bod qwo s or proJed $r',ra.

The onl! meanslor the dh'lslon b Aend.fi ctterct WJe.8 Is to lnstrud tB compllance ofrcs|

t! physlcally canvas the $ere ond seuch lor thqe corLttrudlon proJe& A slmple nodlcatlon
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rcqulrqrcnl placed, upon awudlng sgendd nouw be a nalo{undlng at d personnel r6ources

saettgs la the dl|,dtlorL

Complladon of Pavroll Informatlon

Chapter 2l, kticle lC, S€ction 5 of the West vftginia Code states in part,

'(c) The division oflabor shall compile the information required by
his s€ction a-od submit it to the joi.ot collmittee on govemment and

finance by tbe fifteenth day of October, two thousatrd two, for a

legislstive audit !o b€ prepsred for the December, two thousand two,
inEdm session....

...(e) The division of labor is authodzed !o establish procedures for
the efficient collection ofdats, collection ofcivil penalties pescribed
in section six and tcansmiEal of data !o the joint committee o!
goverDment and fi nance."

The Dvision of Iabor has act€d oDly as a r€pository for the certified payroUs submitted by

contmclors. We leamed the wvDOL had not performed any formal rcview of the submitted

payro[s pdor to tuming those payolls over bo us in october 2002, at1d no compilation of such

pafo[ iDformation had been perforned by the wvDol. As a rcsult, we werc requircd !o compile

the payroll data iqto I suitable format i! order to extract usefirl information We b€tieve the

provisioos ofchapter 2l, Article lC, Section 4 ofthe west vtginia code required the wvDOL to

do morc than simply act as a warehorlse for storing the certified pal,rotls in aoticipation of the

requLed audit Also, we believe the wVDoL is requted by law to tske rEasotrable str'?s to

detemiDe tbat the procedu€s which they establiahed as authorized by Cbapter 21, Article lc,

Section 5 ofthe West Virginia code are being followed by the vadous public authorities.

We recommend the Division of Iabor comply vith the provisioDs of Chaptsr 2 I ,

Article lC, Section 5 offte West virginia Code and compile the submitted payroll information, as

well as, establisb a moniiodlg proc€ss !o ensure that pmcedul€s set up by the Dvision oflabor

related to the Jobs Act are beine follow€d
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Dtvhlon's R6Donse

The dtvlslan age6 w&h the sltdltfndlngs w&h qlznsdon The dMslon .tu ad

onb ss s rcposttory lor cerdfzn poyrou lnforrnatlon recdeed snd no analysls otthae daa was

pe{omen The aadl teqm wa-t conect b, thelr lnterprd&tlon ol WI/ Co.L S21-1CS whlch

rcqalred the camplbdon oflnlorflrdlon Honeter, the sudt teom x'6 prtellqed to the Senste

sah-<tmmtu?a's d6lreior att lndqenrlznt, thlr.I port! sr.lt olthe d41q eoUected It ls the oplnlon

ofthe dtvblan that thef,nal ve&lan ol Sensle BUI 103 wos Intznded lo re4ulre the dMslon to onb,

collect the datq and then tarn & oter tt the Joht commltae on ftoncc tor an

autysls ofthe owraU a6eci of the Vf Jobs Act
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STATE OF WEST VIRGINIA

OFTICE OF THE LEGISI.ATIVf, AUDITOR. TO WIT:

I, Thedford L. Sheaklin, CPA Drcctor ofthe Legislalive Post Audit Division, do

hereby certifu that the Sp€clal Repof ap'pended hereto was made under my directioa and

supervision under the provisions ofthe west vi€inia Code, chapter 4, Article 2, as 9lrende4 and

that the sar]re is a true aod colrecl copy of said rcporl

Givetr under my hand a"jbl!- auy or N,U oryn /tt't- zooz.

Copy forwarded to the Secretary ofthe Departmsnt of AdministEtion t! be filed as

apublic rccord" Copies forwarded to the Govemor; Attomey General; State Auditoi an4 Director

ofFinance Division, Departureirt of A.lm inistration

Thedf6, L. Sharklin, CPA, Dtuector
l-eeislative Post Audit Division


