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EXECUTIVE SUMMARY

	 The	 Legislative	 Auditor	 conducted	 a	 performance	 evaluation	 of	 the	 Division	
of	Mining	and	Reclamation	(DMR)	as	part	of	the	Agency	Review	of	the	West	Virginia	
Department	 of	 Environmental	 Protection	 (DEP)	 authorized	 pursuant	 to	 West	 Virginia	
Code	§4-10-8.		The	report	contains	the	following	issues:

Report Highlights

Issue 1: The Division of Mining and Reclamation Is Experiencing 
Declining Performance in Important Areas Resulting From a 
Few Factors Including a Relatively High Number of Vacant 
Positions.

	The	mission	statement	developed	by	DMR	is	fully	supported	by	statute.		West	
Virginia	Code	assigns	the	DMR	with	mandates	to	manage	the	coal	and	non-coal	
mining	and	reclamation	programs.	

	The	performance	measures	reported	by	DMR	represent	 important	functions	of	
the	agency’s	responsibilities;	however,	the	agency	is	not	reaching	its	performance	
goals	for	the	inspection	and	permitting	units.	

	The	agency	is	dealing	with	issues	of	staff	turnover	and	position	vacancies,	and	
should	create	performance	goals	and	measures	related	to	these	staffing	issues.	

	The	DMR	identified	three	reasons	for	the	decrease	in	performance:	(1)	increased	
scrutiny	by	the	United	States	Environmental	Protection	Agency,	(2)	a	relatively	
high	 number	 of	 vacant	 positions;	 and	 (3)	 responding	 to	 an	 increase	 in	 FOIA	
requests.

Issue 2: The West Virginia Division of Mining and Reclamation’s 
Website Can Benefit From More Improvements.

	The	 DMR	 website	 needs	 more	 improvement	 in	 both	 user-friendliness	 and	
transparency,	 scoring	9	out	 of	 18	points	 for	 user-friendliness	 and	13	out	 of	 32	
points	for	transparency,	resulting	in	a	total	score	of	22	out	of	50	total	points,	or	44	
percent.

Recommendations

1.	 	 The	 Division	 of	 Mining	 and	 Reclamation	 should	 establish	 performance	 goals	
and	measures	for	reducing	the	number	of	vacant	positions	for	its	permitting	and	
inspection	units.	
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2.		 The	Division	of	Mining	and	Reclamation	should	include	its	performance	goals	and	
measures	in	its	annual	report	and	on	its	website.

	
3.		 The	 DMR	 should	 consider	 providing	 public	 access	 to	 its	 performance	 goals	 and	

measures	via	 its	website	and	 include	current	and	historical	performance	measures,	
budget	 information,	 and	 other	 user-friendly	 and	 transparency	 website	 elements	
identified	by	the	Legislative	Auditor.
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ISSUE	1

The measures as listed in the 2012 
Executive Budget indicate that perfor-
mance has declined over the last few 
years in the areas of mining inspec-
tions but more so in the mine permit-
ting process. 

The Division of Mining and Reclamation Is Experiencing 
Declining Performance in Important Areas Resulting 
From a Few Factors Including a Relatively High Number 
of Vacant Positions.

Issue Summary

	 The	Division	of	Mining	and	Reclamation	(DMR)	has	developed	
important	 performance	 goals	 and	 measures	 as	 listed	 in	 the	 State’s	
Executive	 Budget	 Operating	 Detail	 (Executive	 Budget).	 	 What	 makes	
these	measures	important	is	that	they	are	relevant	to	significant	areas	of	
the	agency’s	operations.		The	measures	as	listed	in	the	2012	Executive	
Budget	 indicate	 that	performance	has	declined	over	 the	 last	 few	years	
in	 the	areas	of	mining	 inspections	but	more	 so	 in	 the	mine	permitting	
process.	 	 A	 few	 factors	 are	 slowing	 the	 permitting	 process,	 one	 of	
which	 is	 a	 heightened	 review	 of	 mining	 permits	 by	 the	 United	 States	
Environment	Protection	Agency	(EPA),	and	another	factor	is	a	relatively	
high	number	of	vacancies	in	DMR’s	permitting	and	inspection	units	for	
the	past	four	years.		The	agency	also	has	a	number	of	employees	in	these	
areas	that	will	be	eligible	to	retire	in	the	near	future	that	could	add	to	the	
number	of	vacant	positions.		In	order	for	the	DMR	to	successfully	fulfill	
its	mission,	 it	needs	 to	have	 the	necessary	number	of	 inspectors	 in	 the	
field	and	permitting	review	staff	processing	applications.		Therefore, the 
Legislative Auditor recommends that the DMR develop goals and 
measures for reducing the number of vacant positions in the permit 
and inspection units.

The Division of Mining and Reclamation Is Responsible 
for Regulating West Virginia’s Mining and Quarrying 
Industries

The	DMR	reported	in	the	2012	Executive	Budget	its	mission	as	
follows:

Division	of	Mining	and	Reclamation
Mission	Statement

Assure	 compliance	 with	 the	 West	 Virginia	 Surface	 Mining	
and	 Reclamation	 Act	 and	 other	 applicable	 state	 laws	 and	
rules	 by	 means	 of	 effective	 and	 high	 quality	 reclamation	 of	
mining	sites,	an	efficient	permitting	program,	and	constructive	
communications	between	the	public	and	regulated	industry.
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The	Legislative	Auditor	examined	the	agency’s	mission	statement	
to	determine	if	its	focus	is	statutorily	supported.		The	performance	of	an	
agency	is	tied	to	what	the	agency	considers	its	mission.		Therefore,	the	
mission	should	be	clearly	understood	by	the	agency	and	it	should	not	be	
more	or	less	than	what	is	statutorily	required.		The	Legislative	Auditor	
determines	that	the	agency’s	mission	statement	is	statutorily	supported	as	
indicated	in	the	following	table.

The Division of Mining and Reclamation’s mission 
statement is:
fully	supported	by	statute. X
not	supported	by	statute.
less	than	statutorily	mandated.
more	than	statutorily	mandated.
determined	administratively	as	allowed	by	statute.

The	DMR	is	responsible	for	enforcing	West	Virginia	Code	Chapter	
22,	Articles	3	through	4,	respectively	known	as	the	West	Virginia	Surface	
Mining	and	Reclamation	Act,	Office	of	Explosives	and	Blasting,	and	the	
Quarry	Reclamation	Act.		Under	§22-3-2(b)	the	DEP	is	required	to:

(1)	Expand	the	established	and	effective	statewide	program	
to	protect	the	public	and	the	environment	from	the	adverse	
effects	of	surface-mining	operations;

(2)	Assure	that	the	rights	of	surface	and	mineral	owners	
and	 other	 persons	 with	 legal	 interest	 in	 the	 land	 or	
appurtenances	to	land	are	adequately	protected	from	such	
operations;

(3)	 Assure	 that	 surface-mining	 operations	 are	 not	
conducted	where	reclamation	as	required	by	 this	article	
is	not	feasible;

(4)	Assure	that	surface-mining	operations	are	conducted	
in	a	manner	to	adequately	protect	the	environment;

(5)	 Assure	 that	 adequate	 procedures	 are	 undertaken	 to	
reclaim	surface	areas	as	contemporaneously	as	possible	
with	the	surface-mining	operations;

(6)	Assure	that	adequate	procedures	are	provided	for	public	
participation	where	appropriate	under	this	article;

The DMR is responsible for enforcing 
West Virginia Code Chapter 22, Ar-
ticles 3 through 4, respectively known 
as the West Virginia Surface Mining 
and Reclamation Act, Office of Ex-
plosives and Blasting, and the Quarry 
Reclamation Act. 	
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Goals and measures can be created 
for various performance aspects of an 
agency such as its outcomes, outputs, 
inputs, and processes.  The agency in-
cluded output goals and measures for 
its inspections unit, permitting unit, 
and response time to complaints.

(7)	Assure	the	exercise	of	the	full	reach	of	state	common	
law,	statutory	and	constitutional	powers	for	the	protection	
of	the	public	interest	through	effective	control	of	surface-
mining	operations;	and

(8)	Assure	that	the	coal	production	essential	to	the	nation’s	
energy	requirements	and	to	the	state’s	economic	and	social	
well-being	is	provided.

Furthermore,	§22-4-2	states:

…the	Legislature	finds	that	the	quarrying	of	minerals	and	
reclamation	 of	 quarry	 lands	 as	 provided	 by	 this	 article	
will	allow	the	use	of	valuable	minerals	and	will	provide	
for	 the	protection	of	 the	state’s	environment	and	 for	 the	
subsequent	 beneficial	 use	 of	 the	 quarry	 and	 reclaimed	
land.

The	performance	measures	 for	 the	DMR	should	measure	 the	agency’s	
success	 of	 ensuring	 that	 these	 activities	 are	 done	 in	 accordance	 with	
the	 law	 and	 that	 reclamation	 at	 mining/quarrying	 sites	 is	 completed	
contemporaneously.

The DMR’s Performance Goals and Measures Focus On 
Important Functions 

	 The	following	table	replicates	the	DMR’s	performance	goals	and	
measures	from	the	2012	Executive	Budget.		The	three	goals	and	measures	
listed	below	represent	important	functions	of	the	agency’s	responsibilities.		
Goals	and	measures	can	be	created	for	various	performance	aspects	of	an	
agency	such	as	its	outcomes,	outputs,	inputs,	and	processes.		The	agency	
included	output	goals	and	measures	for	 its	 inspections	unit,	permitting	
unit,	and	response	time	to	complaints.



pg.  10    |    West Virginia Legislative Auditor

Division of Mining and Reclamation

 
The agency is experiencing some 
problems in filling vacant inspector 
positions.

Fiscal	Year Actual 
2008

Actual 
2009

Estimated 
2010

Actual 
2010

Estimated 
2011

Estimated 
2012

Increase mine site inspection frequency to 100% as required by 38-2-20 of West Virginia Surface Mining Rules.

Mine	inspection	frequency 91% 96% 100% 82% 100% 100%
Increase to 75% by FY 2011 the percentage of application decisions made within 12 months from submittal for 
complete surface mining and ongoing National Pollutant Discharge Elimination System (NPDES) applications.   
Application	decisions	made	within	time	frame N/A 55% 75% 45% 75% 75%

Respond to all complaints within 48 hours.

Complaint	responses	within	48	hours 100% 100% 100% 100% 100% 100%

Source:	FY	2012	Executive	Budget:	Volume	II,	Operating	Details.
The	data	contained	in	this	table	were	not	audited	by	the	Legislative	Auditor.

Although	the	DMR	did	not	identify	the	criteria	for	the	mine	site	
inspection	 frequency	 in	 the	measure,	 the	 agency	provided	 them	 to	 the	
Legislative	Auditor	 for	 this	 review.	 	The	DMR	 stated	 that	 its	 goal	 for	
active	mine	sites	is	monthly	inspections,	and	the	goal	for	active	quarries	
is	 quarterly	 inspections.	 	 For	 inactive	 mine	 sites,	 the	 goal	 is	 quarterly	
inspections,	and	for	 inactive	quarries	 the	goal	 is	bi-annual	 inspections.		
These	 inspections	 include	 processing	 facilities,	 refuse	 sites,	 sludge	
ponds,	and	other	types	of	operations	at	mine	and	quarry	sites.		According	
to	the	DMR,	it	was	meeting	this	goal	over	90	percent	of	the	time	in	2008	
and	2009,	but	the	agency’s	performance	dropped	to	82	percent	in	2010.		
A	drop	in	inspection	frequency	can	have	significant	environmental	and	
safety	impacts.		One	possible	factor	in	the	2010	drop	in	performance	is	
inadequate	staffing.		The	agency	is	experiencing	some	problems	in	filling	
vacant	 inspector	 positions.	 	 This	 staffing	 issue	 is	 discussed	 in	 greater	
detail	later	in	this	report.		The	DMR	may	want	to	consider	distinguishing	
the	inspection	performance	measure	between	inactive	and	active	sites	in	
order	to	reveal	its	performance	between	the	two	types	of	sites.

The	 agency	 is	 having	 difficulties	 meeting	 its	 permitting	 goal	
to	 make	 decisions	 within	 a	 12-month	 period	 on	 75	 percent	 of	 surface	
mine	and	National	Pollution	Discharge	Elimination	Systems	 (NPDES)	
permit	applications.		The	agency’s	ability	to	meet	this	goal	is	important	
for	 the	 mining	 industry	 and	 the	 State’s	 economy.	 	 According	 to	 the	
agency,	this	measure	includes	applications	for	underground	mines,	refuse	
impoundments,	 preparation	 plants,	 and	 other	 smaller	 facilities	 such	 as	
roads	and	stockpiles.	 	The	agency’s	performance	 in	 this	area	has	been	
well	below	desired	performance	at	55	percent	in	2009	and	45	percent	in	
2010.		There	are	several	explanations	for	the	low	performance.	One	cause	
is	inadequate	staffing.		Another	cause,	according	to	the	agency,	is	greater	
involvement	in	the	permitting	process	by	the	United	States	Environmental	

The agency is having difficulties meet-
ing its permitting goal to make deci-
sions within a 12-month period on 75 
percent of surface mine and National 
Pollution Discharge Elimination Sys-
tems (NPDES) permit applications. 
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The DMR has been successful at meet-
ing its goal for its complaint response 
measure; however, the Legislative Au-
ditor believes the measure should be 
based upon the agency’s success at 
completing the complaint investiga-
tion in addition to making the initial 
response.  

Protection	Agency	(EPA).1	This	issue	is	also	discussed	in	greater	detail	in	
the	next	section	of	this	report.		

The	 DMR	 has	 been	 successful	 at	 meeting	 its	 goal	 for	 its	
complaint	response	measure;	however,	the	Legislative	Auditor	believes	
the	measure	 should	be	based	upon	 the	agency’s	 success	at	 completing	
the	 complaint	 investigation	 in	 addition	 to	 making	 the	 initial	 response.		
The	DMR’s	ability	to	respond	to	citizens	complaints	in	a	timely	manner	
is	 important	 to	 protecting	 the	 health	 and	 property	 of	 West	 Virginia’s	
citizens.		The	response	goal	of	48	hours	is	an	initial	response	or	contact	
with	the	complainant,	not	the	final	response	that	represents	a	completed	
investigation	of	a	complaint.		The	DMR	meets	the	initial	response	goal	
100	percent	of	 the	 time.	 	According	 to	 the	DMR,	 it	has	 the	capability	
to	determine	the	average	time	to	complete	an	investigation	and	issue	a	
report,	called	a	MR-35,	 to	 the	complainant.	 	 In	2010	 the	average	 time	
to	 complete	 an	 investigation	 was	 eight	 days.	 	 To	 provide	 a	 complete	
performance	 measure	 of	 the	 agency’s	 complaint	 process,	 the DMR 
should consider establishing goals and measures for the complete 
investigation of complaints.

The DMR Should Create Performance Goals and 
Measures for Reducing Vacancies	

The	 DMR	 is	 having	 significant	 issues	 with	 staff	 turnover	 and	
an	increase	in	position	vacancies	in	the	permitting	and	inspection	units,	
which	 is	 likely	 affecting	 the	 agency’s	 ability	 to	 achieve	 its	 goals	 for	
issuing	 permits	 and	 maintaining	 its	 inspection	 frequency.	 	Without	 an	
adequate	number	of	inspectors,	inspection	frequency	will	decline	and	the	
agency’s	 ability	 to	 ensure	mining	 companies	 are	 complying	with	 state	
and	federal	laws	will	suffer.		Similarly,	permits	will	not	be	reviewed	in	
a	timely	manner	if	the	agency	has	an	inadequate	number	of	permitting	
staff.		

The	United	States	Office	of	Surface	Mining	(OSM),	the	federal	
agency	that	oversees	the	State’s	mining	program,	has	noted	the	DMR’s	
issue	with	its	high	vacancy	rate.		In	its	EY2011	Annual	Evaluation	Report,	
the	OSM	stated:

	Although	the	State	increased	it	hiring	efforts,	the	number	
of	 vacancies	 remained	 about	 the	 same.	 Seventy	 percent	
of	 the	 vacancies	 are	 in	 permitting	 and	 inspection	 and	

1The	 agency	 requested	 the	 Legislative	 Auditor	 change	 this	 statement	 to	 include	 the	
language	quoted	in	the	first	bullet	in	the	letter	in	Appendix	D.		This	letter	was	received	
on	July	16,	2012	and	the	Legislative	Auditor	did	not	have	sufficient	time	to	verify	the	
statement.		Therefore,	the	agency’s	requested	changes	were	not	made.
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Although the agency is hiring new 
personnel to reduce vacant positions 
as well as manage normal turnover, 
the agency is not hiring at a rate that 
will reduce vacant positions.

enforcement….	Given	the	number	of	people	at	WVDEP	who	
will	be	eligible	to	retire	in	the	near	future,	State	officials	
anticipate	that	this	problem	will	not	abate	any	time	soon	
and	they	will	be	faced	with	filling	more	vacancies	in	the	
future.		

	 The	DMR	has	been	dealing	with	turnover	and	vacancy	issues	for	
several	years.	 	 	Table	1	shows	 that	 the	permitting	and	 inspection	units	
continue	to	have	several	vacant	positions.	 	These	units	also	experience	
the	normal	turnover	of	positions	(employees	leaving	the	agency).		Having	
to	address	 turnover	adds	 to	 the	difficulty	of	 reducing	vacant	positions.		
Although	the	agency	is	hiring	new	personnel	to	reduce	vacant	positions	
as	well	as	manage	normal	turnover,	the	agency	is	not	hiring	at	a	rate	that	
will	reduce	vacant	positions.

Table 1
Turnover and Vacancy Rates for the Permitting and Inspection Units Within 

the Division of Mining and Reclamation
2008 2009 2010 2011

Permitting Unit   
     Technical Positions 63.6 66 63.5 64.25

Vacant Technical Positions at 
Year’s End 5 14 10 7

     Turnover 3 5 4 2
Inspection Unit
     Inspector Positions 96 100 103 102

Vacant Inspector Positions at 
Year’s End 1 6 6 11

     Turnover 11 4 5 10

Sources:	Legislative	Auditor’s	analysis	of	data	from	the	West	Virginia	Department	of	Environmental	Protection.

The	 inspection	 unit	 experienced	 a	 relatively	 high	 amount	 of	
turnover	 (10)	 late	 in	 the	 year	 of	 2011.	 This	 high	 turnover	 will	 likely	
impact	 the	 unit’s	 ability	 to	 perform	 its	 duties	 in	 calendar	 year	 2012.		
Furthermore,	there	is	a	growing	number	of	individuals	who	will	be	eligible	
for	 retirement	 in	 future	 years.	 	 For	 example,	 five	 employees	 left	 for	
retirement	reasons	in	2011.	These	and	future	retirements	will	exacerbate	
the	 difficulty	 in	 reducing	 vacant	 positions.	 	 In	 order	 for	 the	 DMR	 to	
maintain	 inspection	performance	and	 improve	permitting	performance,	
the	 number	 of	 vacant	 positions	 needs	 to	 be	 reduced.	 	 Therefore, the 
Legislative Auditor recommends that the DMR create performance 
goals and measures for reducing the number of vacancies for the 
permitting and inspection units.

	
In order for the DMR to maintain in-
spection performance and improve 
permitting performance, the number 
of vacant positions needs to be re-
duced.  
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The most significant cause of delays, 
according to the agency, derives from 
the EPA increased scrutiny of applica-
tions for Clean Water Act and NPDES 
permits. 

Other Factors Are Affecting Performance for Completing 
Permit Decisions

The	DMR	identified	other	factors	in	addition	to	staffing	problems	
that	are	contributing	to	 the	decline	in	permitting	timeliness.	 	The	most	
significant	 cause	 of	 delays,	 according	 to	 the	 agency,	 derives	 from	 the	
EPA	increased	scrutiny	of	applications	for	Clean	Water	Act	and	NPDES	
permits.		This	increased	scrutiny	was	declared	in	a	July	2009	letter	from	
the	EPA	to	the	DEP	that	states	the	EPA’s	decision	to	review	“all	NPDES	
permits	 for	 discharges	 associated	 with	 surface	 coal	 mining	 permits.”		
Although	the	EPA	has	the	authority	to	review	all	NPDES	permits	pursuant	
to	the	Clean	Water	Act	and	federal	regulations	(40	C.F.R.	Section	123.44),	
it	had	previously	waived	its	authority	to	review	these	permits	in	a	1982	
Memorandum	of	Agreement	(MOA)2	as	allowed	by	Section	402(e)	of	the	
Clean	Water	Act,	and	federal	regulations	(40	C.F.R.	Section	123.24(d)).		
However,	 the	 1982	 MOA	 and	 federal	 regulations	 (40	 C.F.R.	 Section	
123.24(e))	grant	the	EPA	the	option	to	revoke	its	waiver	to	review	at	any	
time	with	written	notice,	which	it	exercised	in	the	July	2009	letter.		The	
letter	specifically	states:3

At	 this	 time,	 EPA	 is	 revoking	 its	 waiver	 of	 review	 for	 all	
NPDES	permits	for	discharges	associated	with	surface	coal	
mining	permits.	 	 In	order	 for	EPA	 to	complete	 its	 review,	
please	 provide	 to	 EPA	 copies	 of	 all	 permit	 applications,	
draft	 permits,	 and	 supporting	 documentation	 for	 NPDES	
permits	for	discharges	associated	with	surface	coal	mining	
permits.	 	 This	 request	 applies	 to	 both	 currently	 pending	
NPDES	 permit	 applications	 and	 those	 applications	
received	in	the	future.		EPA	will,	consistent	with	the	MOA,	
provide	 comments	 and	 or	 any	 objections	 within	 thirty	
(30)	 days	 of	 receipt.	 	 EPA	 may	 narrow	 the	 scope	 of	 its	
review	 in	 the	 future	 after	 we	 have	 had	 an	 opportunity	 to	
familiarize	ourselves	with	this	category	of	NPDES	permits.

The	 purpose	 of	 this	 limited	 withdrawal	 of	 EPA’s	 waiver	
of	 review	 is	 to	 ensure	 that	 permits	 contain	 the	 necessary	
effluent	and	monitoring	conditions	to	achieve	water	quality	
standards,	 including	 narrative	 and	 numeric	 criteria,	 and	
incorporate	NPDES	regulatory	requirements.		As	discussed	
with	 your	 staff,	 EPA	 is	 also	 conducting	 a	 Permit	 Quality	
Review	 (PQR)	 of	 mining	 permits	 in	 all	 of	 the	 Region	 III	

2An	 MOA	 between	 the	 EPA	 Regional	 Administrator	 and	 the	 state	 regulator	 is	 a	
requirement	under		§40CFR	123.24.

3The	 agency	 requested	 the	 Legislative	 Auditor	 change	 its	 statement	 to	 include	 the	
language	from	the	second	bullet	in	Appendix	D.		This	letter	was	received	on	July	16,	
2012	and	the	Legislative	Auditor	did	not	have	sufficient	time	to	verify	the	statements.	
Therefore,	the	agency’s	requested	changes	were	not	made.	

 
Although the EPA has the authority 
to review all NPDES permits pursu-
ant to the Clean Water Act and fed-
eral regulations (40 C.F.R. Section 
123.44), it had previously waived its 
authority to review these permits in 
a 1982 Memorandum of Agreement 
(MOA) as allowed by Section 402(e) 
of the Clean Water Act, and fed-
eral regulations (40 C.F.R. Section 
123.24(d)).  
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The Legislative Auditor recognizes 
that the EPA’s review of NPDES per-
mits has added time to the DMR’s 
permit review process; however, the 
agency is unable to provide informa-
tion that quantifies the extent the EPA 
is slowing DMR’s permitting process.

 

states	with	 significant	 coal	mining	operations.	 	The	PQR	
process	 will	 be	 similar	 to	 the	 review	 recently	 completed	
for	 other	 aspects	 of	 West	 Virginia’s	 NPDES	 Program.	
The	 PQR	 will	 cover	 the	 central	 tenets	 of	 the	 NPDES	
Program	as	well	as	focus	on	areas	of	special	interest.4		

The	 Legislative	 Auditor	 recognizes	 that	 the	 EPA’s	 review	 of	
NPDES	 permits	 has	 added	 time	 to	 the	 DMR’s	 permit	 review	 process;	
however,	the	agency	is	unable	to	provide	information	that	quantifies	the	
extent	 the	EPA	is	slowing	DMR’s	permitting	process.5		Pursuant	 to	 the	
MOA,	the	EPA	has	30	days	after	the	receipt	of	the	application	to	provide	
comments	and/or	objections.		The	DMR	has	to	respond	to	these	objections	
before	making	any	final	decisions	on	permit	applications,	which	therefore,	
contributes	additional	time	to	the	permitting	process.	 	The	DMR	states	
that	it	 tracks	the	dates	of	each	comment	letter,	general	objection	letter,	
and	specific	objections	letter	submitted	by	the	EPA,	but	it	is	difficult	to	
quantify	the	amount	of	time	the	EPA	has	added	to	the	process.

The	 permitting	 process	 may	 also	 be	 affected	 by	 an	 increase	 in	
public	scrutiny.		As	Table	2	shows,	the	number	of	FOIA	requests	received	
by	the	DMR	has	ranged	from	237	to	708	from	calendar	year	2008	through	
June	2011	and	is	on	track	to	surpass	800	in	2012.				The	agency	also	has	a	
short	timetable	to	respond,	since	West	Virginia	Code	§29B-1-3(4)	requires	
the	agency	to	reply	within	a	maximum	of	five	days	of	receipt.		It	would	
be	difficult	to	quantify	the	influence	the	large	number	of	FOIA	requests	
has	 on	 the	 slower	 performance	 of	 the	 permitting	 unit;	 however,	 the	
required	timetable	for	a	response	and	the	significant	number	of	requests,	
compounded	by	the	issues	related	to	staffing	previously	discussed,	likely	
has	a	significant	impact	on	the	permitting	staffs’	workload	and	its	ability	
to	process	permit	applications.

Table 2
Numbers of FOIA Request Received by Division of Mining Reclamation, 2008- June 2012

2008 2009 2010 2011 2012	
(through	June)

318 237 549 708 431
Source:	West	Virginia	Department	of	Environmental	Protection
The	data	contained	in	this	table	were	not	audited	by	the	Legislative	Auditor.

4See	Appendix	C	for	the	July	7,	2009	EPA	letter	in	its	entirety.

5In	its	letter	dated	July	16,	2012	(see	Appendix	D),	the	agency	provided	a	statement	to	
quantify	the	average	number	of	days	it	took	to	process	permit	applications	before	and	
during	 the	 EPA’s	 review.	 	 Due	 to	 the	 time	 constraints,	 the	 Legislative	Auditor	 could	
not	verify	the	accuracy	of	the	cited	numbers,	and	therefore,	did	not	include	then	in	the	
report.		However,	the	Legislative	Auditor	will	attempt	to	calculate	the	additional	time	
the	EPA	has	added	to	the	application	review	process	and	will	issue	this	information	in	
a	future	report.	

Since the Executive Budget allows 
only five goals and measures to be 
listed per division, the DMR should 
provide other goals and measures that 
it has developed in its annual report 
and on its website for greater trans-
parency.
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Given the importance of staffing in-
puts towards good performance, the 
DMR should develop goals and mea-
sures for reducing the number of va-
cant positions. 

If	 the	 DMR	 establishes	 performance	 goals	 and	 measures	 for	
staffing	as	recommended,	it	should	provide	them	for	the	Executive	Budget.		
Since	the	Executive	Budget	allows	only	five	goals	and	measures	to	be	
listed	per	division,	 the	DMR	should	provide	other	goals	and	measures	
that	it	has	developed	in	its	annual	report	and	on	its	website	for	greater	
transparency.

Conclusion

The	Division	of	Mining	and	Reclamation	has	performance	goals	
and	measures	for	important	areas	of	operation.		However,	the	agency’s	
performance	in	some	of	these	areas	is	suffering.		The	Legislative	Auditor	
acknowledges	 that	 part	 of	 the	 lower	 performance	 in	 permitting	 is	
attributed	to	increased	scrutiny	by	the	EPA,	but	it	is	difficult	to	quantify	
the	 EPAs	 effect.	 	 Another	 contributing	 factor	 to	 a	 slower	 permitting	
process	and	concerns	for	future	performance	in	the	inspection	functions	
is	 the	 relatively	 large	 number	 of	 vacant	 positions	 for	 inspectors	 and	
permitting.		Moreover,	filling	these	vacant	positions	will	become	more	
difficult	 as	 a	 number	 of	 DMR	 employees	 will	 be	 eligible	 to	 retire	 in	
the	near	future.	 	Given	the	 importance	of	staffing	inputs	 towards	good	
performance,	the	DMR	should	develop	goals	and	measures	for	reducing	
the	number	of	vacant	positions.		Such	measures	should	be	made	available	
in	the	Executive	Budget	as	space	allows	but	also	in	the	agency’s	annual	
reports	and	website	to	increase	transparency.	

Recommendations

1.		 The	 Division	 of	 Mining	 and	 Reclamation	 should	 establish	
performance	 goals	 and	 measures	 for	 reducing	 the	 number	 of	
vacant	positions	for	its	permitting	and	inspection	units.	

2.			 The	 Division	 of	 Mining	 and	 Reclamation	 should	 include	 its	
performance	goals	and	measures	in	its	annual	report	and	on	its	
website.
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DMR integrates 44% of the checklist 
items within its website.  This score 
indicates that more improvements can 
be made in the agency’s website, par-
ticularly in the area of transparency.

The West Virginia Division of Mining and Reclamation’s 
Website Can Benefit From More Improvements.

Issue Summary

The	 Legislative	Auditor’s	 Office	 conducted	 a	 literature	 review	
on	 assessments	 of	 governmental	 websites	 and,	 using	 this	 information,	
developed	a	list	of	attributes	that	should	be	considered	for	state	agency	
websites.		The	most	common	elements	in	previous	studies	were	applied	
to	establish	a	set	of	criteria	used	to	measure	how	the	Division	of	Mining	
and	 Reclamation	 (DMR)	 website	 supports	 online	 citizen	 engagement	
(see	Appendix	 E).	 	The	 website	 checklist	 had	 two	 major	 components,	
User-friendliness	 and	 Transparency,	 which	 were	 evaluated	 to	 create	 a	
total	score	for	the	agency.		As	illustrated	in	Table	3,	DMR	integrates	44%	
of	the	checklist	items	within	its	website.		This	score	indicates	that	more	
improvements	can	be	made	in	the	agency’s	website,	particularly	in	the	
area	of	transparency.

Table 3
Division of Mining and Reclamation

Website Evaluation Score
Substantial	

Improvement	Needed
More	Improvement	

Needed
Modest	Improvement	

Needed
Little	or	No	

Improvement	Needed
0-25% 26-50% 51-75% 76-100%

DMR	44%
Source:	The	Legislative	Auditor’s	review	of	the	Division	of	Mining	and	Reclamation’s	website.

The DMR’s Website Scores Well in User-Friendliness But 
Needs More Improvements in Its Transparency

In	order	for	a	citizen	to	actively	engage	with	an	agency	online,	the	
citizen	must	first	be	able	to	access	and	comprehend	information	on	the	
agency’s	website;	therefore,	governmental	websites	should	be	designed	
with	citizens	in	mind.		A	user-friendly	website	is	readable	and	allows	a	
citizen	to	easily	navigate	from	page	to	page.		Governmental	websites	should	
also	be	transparent	and	provide	citizens	with	confidence	and	trust	in	the	
agency.		Transparency	promotes	accountability	and	provides	information	
for	citizens	about	what	the	government	is	doing.		As	illustrated	in	Table	
4,	the	DMR	website	indicates	more	improvements	needed	in	both	user-
friendliness	and	transparency	but	more	so	with	respect	to	transparency.

Issue	2

 
A user-friendly website is readable and 
allows a citizen to easily navigate from 
page to page.  Governmental websites 
should also be transparent and pro-
vide citizens with confidence and trust 
in the agency.  
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The DMR’s website contains ten pag-
es and the readability of the text on av-
erage is on an 8th grade reading level 
making it readable for a large portion 
of citizens.  

Table 4
West Virginia DMR Website Evaluation Score

Category Possible Points Agency Points Percentage
User-Friendly 18 9 50
Transparent 32 13 41

Total 50 22 44
Source:	Legislative	Auditor’s	assessment	of	the	DMR	website.

The DMR Website Is Well Designed But Needs More 
Improvements

The	DMR	website	is	easy	to	navigate	and	includes	many	of	the	
core	elements	such	as	public	records	and	a	site	map,	which	act	as	an	index	
of	the	entire	website.		Users	can	access	the	homepage	by	clicking	on	the	
home	button	on	the	navigation	bar	on	any	page	of	the	website	or	browse	
the	website’s	 content	using	 the	 site	map.	 	The	website	 also	contains	a	
search	 box	 that	 allows	 users	 to	 search	 out	 information	 throughout	 the	
Department	 of	 Environmental	 Protection’s	 entire	 website.	 	 The	 DMR	
website	can	also	be	comprehended	by	most	citizens.		The	DMR’s	website	
contains	ten	pages	and	the	readability	of	the	text	on	average	is	on	an	8th	
grade	reading	level	making	it	readable	for	a	large	portion	of	citizens.		

User-Friendly Considerations

Overall,	the	DMR	website	is	designed	to	allow	for	active	citizen	
engagement	 but	 there	 are	 some	 additional	 improvements	 that	 could	
enhance	the	website.		The	following	are	a	few	attributes	that	could	lead	
to	a	more	user-friendly	website:

•	 Foreign Language Accessibility -	A	link	to	 translate	all	webpages	
into	other	languages	other	than	English.

•	 RSS Feed-	RSS	stands	for	“Really	Simple	Syndication”	and	allows	
subscribers	to	receive	regularly	updated	information	(i.e.	blog	posts,	
news	stories,	audio/visual	content,	etc.)	in	a	standardized	format.	

•	 FAQ Section-	A	page	that	lists	the	agency’s	most	frequently	asked	
questions	with	responses.

The DMR Website Is Transparent but It Could Benefit 
From Additional Content Elements

A	 website	 that	 is	 transparent	 will	 have	 elements	 such	 as	 email	
contact	 information,	 the	 location	 of	 the	 agency,	 the	 agency’s	 phone	
number,	as	well	as	public	records,	the	budget	and	performance	measures.		
A	 transparent	 website	 also	 allows	 interaction	 between	 the	 agency	 and	

Overall, the DMR website is designed 
to allow for active citizen engagement 
but there are some additional improve-
ments that could enhance the website.  
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The DMR’s website is somewhat trans-
parent, but as with the user-friendly 
section, it could use modest improve-
ments.  

citizens	concerning	a	host	of	issues.		Appendix	E	demonstrates	that	the	
DMR’s	website	has	less	than	half	of	core	elements	that	are	necessary	for	
a	general	understanding	of	 the	department.	 	 Items	such	as	 the	 location	
and	 telephone	number	of	 the	division,	a	complaint	 form	and	a	privacy	
policy	enable	citizens	to	adequately	communicate	with	the	agency.

Transparency Considerations

The	 DMR’s	 website	 is	 somewhat	 transparent,	 but	 as	 with	 the	
user-friendly	section,	it	could	use	modest	improvements.		The	following	
are	a	few	attributes	that	could	be	beneficial	to	the	DMR	in	increasing	its	
transparency:

•	 Administrator(s) Biography	–	Biography	explaining	the	
professional	qualifications	and	experience	of	the	division	
director	and	other	division	administrators.

•	 DMR Budget-	A	link	to	the	annual	DMR	budget.

•	 FOIA Information –	 Information	 on	 how	 to	 submit	 a	
DMR	 FOIA	 request,	 ideally	 with	 an	 online	 submission	
form.

•	 Agency History	 –	 A	 page	 explaining	 how	 the	 agency	
was	created,	what	it	has	done,	and	how,	if	applicable,	its	
mission	has	changed	over	time.		

•	 Website Updates	–	A	website	update	 status,	 ideally	 for	
every	page.			

•	 DMR Performance Measures-	A	link	from	the	homepage	
providing	the	agency’s	goals	and	performance	measures.

•	 Complaint Form-	A	specific	page	 that	contains	a	 form	
to	 file	 a	 complaint,	 with	 the	 ability	 to	 submit	 the	 form	
electronically.

Conclusion

	 As	internet	technology	continually	improves	and	becomes	more	
accessible,	 state	 agencies	 are	 utilizing	 websites	 to	 engage	 citizens	 as	
active	participants	in	the	government	process.		Few	studies	have	focused	
on	state	agency	websites	and	those	that	have	use	a	variety	of	criteria	when	
reviewing	sites.		The	Legislative	Auditor	acknowledges	that	the	DMR	has	a	
website	with	many	features	promoting	user-friendliness	and	transparency;	
however,	the	site	can	be	significantly	enhanced	by	incorporating	additional	
features,	particularly	in	the	area	of	transparency.

The Legislative Auditor acknowledges 
that the DMR has a website with many 
features promoting user-friendliness 
and transparency; however, the site 
can be significantly enhanced by in-
corporating additional features, par-
ticularly in the area of transparency.
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Recommendation

3.		 The	 DMR	 should	 consider	 providing	 public	 access	 to	 its	
performance	goals	and	measures	via	its	website	and	include	current	
and	 historical	 performance	 measures,	 budget	 information,	 and	
other	user-friendly	and	transparency	website	elements	identified	
by	the	Legislative	Auditor.
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Appendix	A:				Transmittal	Letter	
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Appendix	B:			Objective,	Scope	and	Methodology

Objective

	 The	Legislative	Auditor	conducted	an	evaluation	of	the	Division	of	Mining	
and	Reclamation	as	part	of	the	Agency	Review	of	the	Department	of	Environmental	
Protection	required	by	West	Virginia	Code	§4-10-8.		The	objective	of	this	review	
is	to	examine	the	effectiveness	of	DMR’s	regulation	of	the	mining	industry	and	the	
user-friendliness	and	transparency	of	the	DMR’s	website.

Scope 

 The	scope	of	the	performance	measures	issue	is	the	performance	measures	
reported	 in	 the	Executive	Budget	Operating	Details	 for	FY	2012.	 	The	scope	of	
the	website	evaluation	is	user-friendliness	and	transparency	demonstrated	on	the	
agency	website	as	of	July	2012.	

Methodology

In	order	to	evaluate	the	relevancy	of	the	DMR’s	performance	measures,	the	
Legislative	Auditor	reviewed	current	regulations	in	West	Virginia	Code,	conducted	
interviews	with	administrators	and	staff	from	the	DMR	and	OSM;	conducted	site	
visits	with	DEP	staff;	and	reviewed	agency	documents.	 	The	Legislative	Auditor	
also	 reviewed	DMR	staffing	data	 to	determine	 the	amount	of	 staff	 turnover	and	
position	vacancies	between	2008	through	2011.

In	evaluating	DMR’s	website,	the	Legislative	Auditor	conducted	a	literature	review	
of	government	website	studies	and	performed	a	review	of	top	ranked	government	
websites	and	groups	that	rate	government	websites	in	order	to	establish	a	master	
list	of	elements	that	would	increase	citizen	engagement.	The	Brookings	Institute’s	
“2008	 State	 and	 Federal	 E-Government	 in	 the	 United	 States”	 and	 the	 Rutgers	
University’s	2008	“U.S.	States	E-Governance	Survey	 (2008):	An	Assessment	of	
State	Websites”	helped	identify	the	top	ranked	states	in	regards	to	e-government.	
The	Legislative	Auditor	indentified	three	states	(Indiana,	Maine	and	Massachusetts)	
that	were	ranked	in	the	top	ten	in	both	studies	and	reviewed	all	three	states’	main	
portals	for	trends	and	common	similarities	in	transparency	and	open	government.	
The	Legislative	Auditor	also	reviewed	a	2010	report	from	the	West	Virginia	Center	
on	Budget	and	Policy	that	was	useful	in	identifying	a	group	of	core	elements	from	
the	 master	 list	 that	 should	 be	 incorporated	 into	 every	 state	 and	 local	 website	 to	
increase	 its	 transparency	 and	 e-governance.	 It	 is	 understood	 that	 not	 every	 item	
listed	in	the	master	list	is	to	be	found	in	a	department	or	agency	website	because	
some	of	the	technology	would	not	be	practical	or	useful.	Therefore,	the	Legislative	
Auditor	is	recommending	that	an	agency	or	department	determine	if	it	is	progressing	
in	step	with	the	e-government	movement	that	is	emphasizing	transparency	and	user-
friendliness.	 	We	conducted	this	performance	audit	 in	accordance	with	generally	
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accepted	government	auditing	 standards.	 	Those	 standards	 require	 that	we	plan	
and	 perform	 the	 audit	 to	 obtain	 sufficient,	 appropriate	 evidence	 to	 provide	 a	
reasonable	basis	for	our	findings	and	conclusions	based	on	our	audit	objectives.		
We	believe	that	the	evidence	obtained	provides	a	reasonable	basis	for	our	findings	
and	conclusions	based	on	our	audit	objectives.	
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Appendix	C:					EPA	Letter	to	DEP	Regarding	Permit	Review
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Appendix	D:		Agency	Comments	on	The	Draft	Version	of	the	
																										Performance	Review	
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Website Criteria Checklist and Points System
Division of Mining and Reclamation

User-Friendly Description Total Points 
Possible

Total Agency 
Points

Criteria The	 ease	 of	 navigation	 from	 page	 to	 page	
along	with	the	usefulness	of	the	website. 18 09

Individual 
Points Possible

Individual 
Agency Points

Search	Tool The	website	should	contain	a	search	box	(1),	
preferably	on	every	page	(1).	 2	points 2	points

Help	Link

There	 should	 be	 a	 link	 that	 allows	 users	 to	
access	a	FAQ	section	(1)	and	agency	contact	
information	(1)	on	a	single	page.	The	 link’s	
text	does	not	have	to	contain	the	word	help,	
but	 it	 should	 contain	 language	 that	 clearly	
indicates	 that	 the	 user	 can	 find	 assistance	
by	 clicking	 the	 link	 (i.e.	 “How	 do	 I…”,	
“Questions?”	or	“Need	assistance?”)

2	points 	0	points

Foreign	language	
accessibility

A	link	to	translate	all	webpages	into	languages	
other	than	English. 1	point 	0	points

Content	
Readability

The	 website	 should	 be	 written	 on	 a	 6th-7th	
grade	reading	level.		The	Flesch-Kincaid	Test	
is	widely	used	by	Federal	and	State	agencies	
to	measure	readability.	

No	points,	see	
narrative 	

Site	Functionality

The	website	 should	use	 sans	 serif	 fonts	 (1),	
the	website	should	 include	buttons	 to	adjust	
the	font	size		(1),	and	resizing	of	text	should	
not	distort	site	graphics	or	text	(1).

3	points	 	3	points

Site	Map

A	 list	 of	 pages	 contained	 in	 a	 website	 that	
can	be	accessed	by	web	crawlers	and	users.		
The	Site	Map	acts	as	an	 index	of	 the	entire	
website	and	a	link	to	the	department’s	entire	
site	should	be	located	on	the	bottom	of	every	
page.	

1	point	 	1		point

Mobile	
Functionality

The	agency’s	website	is	available	in	a	mobile	
version	 (1)	 and/or	 the	 agency	 has	 created	
mobile	applications	(apps)	(1).

2	points 0	points

Navigation
Every	page	should	be	linked	to	the	agency’s	
homepage	 (1)	and	should	have	a	navigation	
bar	at	the	top	of	every	page	(1).

2	points 2	points

Appendix	E:			Website	Criteria	Checklist	and	Points	System
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Website Criteria Checklist and Points System
Division of Mining and Reclamation

FAQ	Section A	page	 that	 lists	 the	agency’s	most	 frequent	
asked	questions	and	responses. 1	point	 0	points

Feedback	Options
A	 page	 where	 users	 can	 voluntarily	 submit	
feedback	 about	 the	 website	 or	 particular	
section	of	the	website.

1	point	 	1point

Online	survey/poll A	short	survey	that	pops	up	and	requests	users	
to	evaluate	the	website. 1	point	 	0	points

Social	Media	
Links

The	website	should	contain	buttons	that	allow	
users	 to	 post	 an	 agency’s	 content	 to	 social	
media	pages	such	as	Facebook	and	Twitter.	

1	point 	0	points

RSS	Feeds

RSS	stands	for	“Really	Simple	Syndication”	
and	 allows	 subscribers	 to	 receive	 regularly	
updated	 work	 (i.e.	 blog	 posts,	 news	 stories,	
audio/video,	 etc.)	 in	 a	 standardized	 format.	
All	agency	websites	should	have	a	RSS	link	
on	their	websites.

1	point 	0	points

Transparency Description Total Points 
Possible

Total Agency 
Points

Criteria

A	website	which	promotes	accountability	and	
provides	information	for	citizens	about	what	
the	 agency	 is	 doing.	 	 It	 encourages	 public	
participation	 while	 also	 utilizing	 tools	 and	
methods	 to	 collaborate	 across	 all	 levels	 of	
government.

32 13

Individual 
Points Possible

Individual 
Agency Points

Email General	website	contact. 1	point	 	0	points
Physical	Address General	address	of	stage	agency. 1	point 1	point
Phone	Number Correct	phone	number	of	state	agency. 1	point 1	point
Location	
of	Agency	
Headquarters	

The	agency’s	contact	page	should	include	
an	embedded	map	that	shows	the	agency’s	
location.		

1	point 1	point

Administrative	
officials

Names	(1)	and	contact	information	(1)	of	
administrative	officials. 2	points 2	points

Administrator(s)	
biography

A	biography	explaining	the	administrator’s	
professional	qualifications	and	experience.				 1	point	 	0	points
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Website Criteria Checklist and Points System
Division of Mining and Reclamation

Privacy	policy A	 clear	 explanation	 of	 the	 agency/state’s	
online	privacy	policy. 1	point 	1	point

Public	Records

The	 website	 should	 contain	 all	 applicable	
public	 records	 relating	 to	 the	 agency’s	
function.	 	 If	 the	website	contains	more	 than	
one	of	the	following	criteria	the	agency	will	
receive	two	points:
•	 Statutes	
•	 Rules	and/or	regulations
•	 Contracts
•	 Permits/licensees
•	 Audits
•	 Violations/disciplinary	actions
•	 Meeting	Minutes
•	 Grants		

2	points 	2	points

Complaint	form A	specific	page	that	contains	a	form	to	file	a	
complaint	(1),	preferably	an	online	form	(1). 2	points 	0	points

Budget
Budget	data	is	available	(1)	at	the	checkbook	
level	(1),	ideally	in	a	searchable	database	
(1).	

3	points 	0	points

Mission	statement The	agency’s	mission	statement	should	be	
located	on	the	homepage. 1	point	 	1	point

Calendar	of	events
Information	on	events,	meetings,	etc.	(1)	
ideally	imbedded	using	a	calendar	program	
(1).

2	points 	0	points

e-Publications Agency	publications	should	be	online	(1)	
and	downloadable	(1). 2	points 	2	points

Agency	
Organizational	
Chart

A	narrative	describing	the	agency	
organization	(1),	preferably	in	a	pictorial	
representation	such	as	a	hierarchy/
organizational	chart	(1).

2	points 1	point

Graphic	
capabilities

Allows	users	to	access	relevant	graphics	
such	as	maps,	diagrams,	etc. 1	point 0	points

Audio/video	
features

Allows	users	to	access	and	download	
relevant	audio	and	video	content. 1	point 0	points
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Website Criteria Checklist and Points System
Division of Mining and Reclamation

FOIA	information
Information	on	how	to	submit	a	FOIA	
request	(1),	ideally	with	an	online	
submission	form	(1).

2	points 0	points

Performance	
measures/
outcomes

A	 page	 linked	 to	 the	 homepage	 explaining	
the	 agency’s	 performance	 measures	 and	
outcomes.

1	point 0	points

Agency	history

The	agency’s	website	should	include	a	page	
explaining	how	the	agency	was	created,	what	
it	 has	 done,	 and	 how,	 if	 applicable,	 has	 its	
mission	changed	over	time.

1	point 0	points

Website	updates
The	 website	 should	 have	 a	 website	 update	
status	on	screen	(1)	and	ideally	for	every	page	
(1).

2	points 0	points

Job	Postings/links	
to	Personnel	
Division	website

The	agency	should	have	a	section	on	homepage	
for	 open	 job	 postings	 (1)	 and	 a	 link	 to	 the	
application	page	Personnel	Division	(1).

2	points 	1	point
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Appendix	F:			Agency	Response	
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